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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


AT 


NEW ORLEANS. 


JANUARY, 1867. 


JUDGES OF THE COURT. 
Hon. Wu. B. Hymax, Chief Justice. 


Hon. ZeNon Lapavver, 
Hon. J. H. Itsury. 
Hon. R. K. Howe.n, 
Hon. J. G. TALIAFEerro. 


Associnte Justices, 


ee ee ee 


No. 773.—Banxk or Louisiana, in Liquidation, c. Epwarp H. Wuisoyn. 


An insolvent, after his surrender, cannot maintain an action against a faithless agent or mandatory. 
Sach action, and the right to maintain revocatory actions, pass to the syndic, and can be main- 
_ tained by him alone for the benefit of the creditors. 

By the decree of forfeiture, the corporation loses the faculty of suing in its corporate name. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
ii. Miles Taylor and J. B. Eustis, for plaintiff and appellant. A. @. 
Semmes and H. M. Spofford, for defendant and appellee. 

TauiaFeRRO, J. The defendant in this case, having a large claim aguinst 
the Bank of Louisiana, levied, on the 10th of July, 1865, an attachment 
upon eight hundred and nine bales of the plaintiff's cotton, at Montgom- 
ery, inthe State of Alabama. The bank, represented by liquidators, 
sold this cotton to several joint purchasers, on the 26th of the same month 
and year, for $100,000'; but, unable to deliver it, on account of the attach- 
nent, it brings this suit against the defendant, alleging that his proceed- 
ing in Alabama is illegal and unwarranted ; that the bank is in liquidation 
wider an order of Gen. Banks, dated the 13th of June, 1863, during the 
military occupation of New Orleans by the Federal armies ; that, by this 
order, the bank was declared insolvent, and that all its property and assets 
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of every description, and all its affairs of whatsoever nature, were placed 
under the control and management of commissioners of liquidation, .g 
provided for by law in insolvencies of individuals ; that the bank has, ever 
since the date of said order, been in due course of liquidation ; that, in 
consequence of this insolvency, the creditors of the bank can only be paid 
pro rata shares of its debts, after its assets have been converted into eur. 
rent funds and ready for distribution ; that defendant Wilson has no right 
to be paid in preference to other creditors, or to be paid out of any par. 
ticular portion of the assets. The plaintiff therefore prays that the defen. 
dant be restrained by an injunction from taking any further action under 
the attachment proceeding begun by him in Alabama; that he be required 
to dismiss the attachment and to restore the cotton to the posesssion of 
plaintiff, upon the plaintiff's giving bond, with solvent security, in such 
sum as the Court may determine, to secure the payment of such damages 
as said Wilson (who is alleged to be a citizen of Louisiana) may sustain, 
in case it should be decided that the injunction was wrongfully obtained. 
The plaintiff further prays, that the defendant be commanded by injune- 
tion to institute his action against petitioner, the said bank, in a compe- 
tent Court in Louisiana, within three months from the date of the filing 
of plaintiff’s suit against defendant, to settle his rights against it. And, 
lastly, if the attachment sued out in Alabama shall not be dismissed, and 
the cotton attached restored to plaintiff, that judgment be rendered against 
defendant, in favor of plaintiff, for $100,000, the value of the cotton, and 
$20,000 damages, with interest from judicial demand. 

The injunction was issued, as prayed for, and personal service of the 
same and of the petition was made on defendant, who thereupon, when 
the case came on for trial in the Court below, moved that the injunction 
be dissolved, on the following grounds : 

1. That the Bank of Louisiana is without capacity to institute this suit, 
and therefore cannot stand in judgment. 

2. That no sufficient injunction bond was given. 

3. That the affidavit to obtain the injunction is insufticient. 

On the trial of the rule the injunction was dissolved, and plaintiff has 
appealed. : 

This suit is brought by the Bank of Louisiana, a corporation of the 
State of Louisiana, created by law and established in the city of New 
Orleans, and now in liquidation, and represented by Ambrose Lanfear, 
J. W. Burbridge and George Ruleff, commissioners of liquidation for said 
bank. It is distinctly set out in the petition that the bank is insolvent 
and in process of liquidation, and the liquidators are named. The insol- 
vency of the bank and its state of liquidation is alleged as the basis of the 
action against defendant, and the ground upon which it prays that defen- 
dant be restrained from prosecuting his claim against the property of the 
bank. 

It is contended in argument by the counsel of the bank, that the mili- 
tary order declaring the insolvency of the bank, and appointing commis- 
sioners of liquidation to take charge of its assets, had not the effect to 
dissolve the corporation, and that no judicial decree has been rendered 
establishing the forfeiture of its charter. We see nothing requiring from 
us an opinion on this subject, If the corporation was not dissolyed by 
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the military order, its validity is recognized and accepted by the bank, to 
the extent of the insolvency declared, and the appointment of liquidators 
to take possession of its property and to settle its affairs. 

In the case of French and another, Commissioners, v. Landis et al., 12 
Rob. 634, the Supreme Court said: ‘‘The analogy is striking between 
an insolvent who has made a cessio bonorum and a corporation put in 
liquidation by virtue of the act of 1842. All the property, rights and 
actions of the insolvent become vested in his creditors, to be administered 
by the syndic. It never has been supposed that an.insolvent, after his 
surrender, could maintain an action against a faithless agent or manda- 
tory. Such an action, and even a right to maintain revocatory actions, 
passes to the syndic, and can be maintained by him alone for the benefit 
of the creditors. By the decree of forfeiture the corporation has no 
longer the faculty of suing in its corporate name.” 

If, as held by the plaintiff, the corporation still has vitality, and retains 
the capacity to sue and be sued, there would seem to be an anomaly grow- 
ing out of the existence, at the same time, of a corporation and commis- 
sioners to liquidate its affairs, both having the power to control its assets, 
and equally the power to exercise all its rights of action in courts of jus- 
tice. But no such anomaly, we apprehend, exists. There being commis- 
sioners appointed to liquidate the business of the insolvent bank, they 
are the proper representatives of the creditors, whose interests it is the 
duty of the liquidators to protect, and in their names should all judicial 
proceedings, in relation to the rights of the creditors, be taken. On the 
other hand, if the corporation still exists, and has the capacity to insti- 
tute suits, this action should have been brought in its corporate name. 
But, if the capacity of the bank to stand in judgment were left an open 
question, we think the injunction bond defective, and this alone would 
present a bar to the prosecution of this suit. 

The bond is executed in the name of the bank, by the attorney-at-law 
of the bank, and by Ambrose Lanfear as surety. It is not essential that 
appeal bonds be signed by the principal; and the reason is obvious. But 
the same reason does not apply to injunction bonds. The defendant had 
the right to require a bond from the plaintiff, or some one duly authorized 
to execute it for him. 12 An. p. 448. The attorney-at-law could only 
execute the bond in the absence of his client, and the‘client in this case 
was not absent. There is, moreover, doubt, whether the authority grant- 
ed to attorneys-at-law, to execute bonds in such cases, extends to corpo- 
rations. There is a special law in regard to corporations, which limits 
their official acts to certain agents, and an attorney-at-law is not one of 
these agents. C. P. Art. 112. C. C. Arts. 428, 429 and 430. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 











4 SUPREME COURT OF LOUISIANA, 





The State, ex rel. Logan & MacKinson, v. The Judge of the Fourth District Cum. 


No. 1,015.—Tue Srate or Louisiana, ex rel. LoGay & MacKrnsoy, 2. Tae 
JvupeE OF THE Fourtu District Court or New ORtEAaNs. 


Where the District Judge renders judgment on a rule to show cause why execution should not issue, 
dismissing the rule, a mandamus will not lie to compel him to order an execution. The decision, 
on the rule, is a judgment of the Court, which can only be inquired into on appeal. 


4 PPEAL from the Fourth District Court of New Orleans, Théard, J. 
‘LB. Egan, for Logan & MacKinson. Judge P. E. Théard, in propria 
persona. 

Lasavve, J. The relators have applied to this Court for a writ of 
mandamus directing the said District Judge to show cause why a peremp. 
tory mandamus should not issue, compelling him to allow the relators a 
writ of fieri facias on their judgment against John F. Low, and others, 
No. 17,619 of the docket of the Fourth District Court of New Orleans, 

They represent that they have obtained a judgment in the honorable 
the Fourth District Court of New Orleans, on the 13th November, and 
signed on the 17th of same month, 1866, against John F. Low and others, 
for $1471 12, with legal interest and costs of suit; that said judgment 
is now final, and no appeai has been taken thereupon. That on the 13th 
of December, 1866, they applied to the clerk of said District Court fora 
writ of fieri facias on said judgment, and that the said District Judge 
wrongfully refuses to permit the clerk of the said Court to issue a writ of 


Jieri facias in favor of the relators, and against the said John F. Low and 


others, on said judgment, by reason of which the relators have sustained 
a denial of justice. They pray accordingly. 

The rule issued as prayed for, and the said District Judge has answered 
that: 

‘© On the 30th day of October, 1866, the Foundrymen’s Codperative Asso- 
ciation filed a petition, and, for certain causes therein alleged, prayed for 
the dissolution and liquidation of said corporation, and further prayed 
for a judicial order decreeing that all proceedings against the said eorpo- 
ration be stayed. 

On the 3ist day of October, 1866, the said District Court of New 
Orleans granted said stay of proceedings, and appointed a receiver and 
liquidator as in cases of insolvencies, and this respondent, Judge of the 
said Court, signed the said order on the 3ist day of October, 1866, whieh 
order, a copy of which is hereto annexed, is and still remains in force. 

Logan & MacKinson instituted a suit in the Fourth District Court of 
New Orleans, in the month of August, 1866, against the Foundrymen’s 
Codéperative Association aforesaid, a copy of the petition and citation are 
hereto annexed, and made part of this answer. 

On the 13th day of December, 1866, the plaintiffs in said suit, Logan 
& MacKinson, through their attorney, B. Egan, applied for a writ of fri 


facias, which was refused, and, at the suggestion of the Court, took a rule 


on D. A. Mullane, the receiver appointed by this Court in the case of 
said corporation, to show cause why a writ of fieri facias should not 
issue, 
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The rule was tried contradictorily with the said receiver, and after 

hearing evidence and argument, the Court ordered, ‘‘ that this suit of 

& MacKinson be transferred to and consolidated with the case No. 

17,789 of the docket of this Court, entitled the Foundrymen’s Codpera- 

tive Association, praying for a dissolution and liquidation, and that said 

yle be dismissed with costs, a copy of which order is hereto annexed, 
and is still in force. 

The suit of Logan & MacKinson, was a suit against the said Foundry- 
men’s Codperative Association, and at the time the order of stay of pro- 
ceedings was granted and signed, the said Logan & MacKinson had not 
recovered judgment. All proceedings had, after suchstay of proceedings 
had been granted, were absolute nullities. 1 M. 193, 207; 3 M. 39; 7 R. 
162; 8 An. 582, and numerous others on the same poirt. 

On the trial of the rule, these positions were taken, and the Court 
sustained the well-established jurisprudence of the State on that point. 

The judgment of the said Logan & MacKinson is a mere and absolute 
nullity. 

The fact of the existence of the order of stay of proceedings, escaped 
the recollection of the Court, at the time that the judgment referred to 
in the petition praying for a mandamus was rendered, otherwise said 
judgment could not have been rendered and signed by the Court. A 
judgment is improperly signed after a stay of proceedings, and the suit should 
be cumulated with the concurso. 4N..8S. 625; 7 L. 62; 2 An. 634. And it 
was the duty of the plaintiffs to have respected said order. 

It will be borne.in mind that the rule to show cause why the writ of 
jeri facias should not issue, and of which a copy is hereto annexed, was 
taken at the suggestion of the Court by the attorney of the petitioners 
herein, and that the alleged judgment obtained by him, is considered as 
a judgment against the Foundrymen’s Codéperative Association, and not 
an individual judgment against any particular individual. 

The citation hereto annexed, shows that it was addressed to said associ- 
ation in their corporate capacity. 

Articles 418 to 422, inclusive, of the C. C. define what a corporation is, 
and Articles 423 and 428 provide the mode in which they may sue or be 
sued. 

John F. Low, against whom the judgment was rendered, was served 
with a citation as representing the company, and the said citation was 
not directed to him in his own individual capacity; therefore, the judgment 
rendered is one against the Foundrymen’s Coéperative Association, and 
not against an individual member. 3 An. 19, 541. What purports to be 
4 judgment is therefore a nullity. 

Besides, even if the petitioners had obtained a judgment against the 
association before the order of stay of proceedings, the injunction would 
apply as well, for the association being dissolved and in liquidation, 
necessarily all the suits against it must have been cumulated and carried 
on in the insolvent proceedings. See cases already cited. 3M. 39; 4 N. 
8. 625; 7 R. 162; 2 An. 634. 

Iapprehend that the petitioners have uiathen their remedy, if any 
they have; that is to say, they should appeal from the interlocutory order 
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or decision of this Court, in the matter of the rule to show cause why 
execution should not issue. 
For these reasons it is humbly submitted that no writ of mandamus 
should issue as prayed for. Respectfully submitted, 
(Signed) Pact E. THearp, Judge.” 


It is perceived that our learned brother of the Fourth District Court of 
New Orleans, has given satisfactory reasons why ‘the mandamus prayed 
for should not issue, and the said Judge has gone further than necessary; 
and has concluded right, in saying that the relators should have appealed 
from his decision in the matter of the rule to show cause why execution 
should not issue. 

The question on the propriety or illegality of that decision, is not 
before us; it is on an appeal only that we could inquire into the proceed. 
ings of the rule and decision thereupon, which the said Judge has 
brought up and annexed to his answer, to show why he had refused to 
allow an execution to issue. 

On the 13th December, 1866, on motion of B. Egan, attorney for 
plaintiffs in the case of Logan & MacKinson v. John F. Low, and others, ete., 
in the Fourth District Court of New Orleans, presided by the said J udge, 
it was ordered by the Court that D. A. Mullane, receiver in the case of 
the Foundrymen’s Codperative Association, do show cause, on Friday, the 
14th day of December, 1866, at 11 o'clock, A. M., why a writ of fieri 


Facias should not issue in the said cause. 


On the said day, the said rule came on for trial, and the following deci- 
sion was rendered by the Court: 

‘*Tt is ordered that this suit be transferred, and consolidated with the 
case No. 17,989 of the docket of this Court, entitled the Foundrymen’s 
Codéperative Association, praying for a dissolution and liquidation, and 
that said rule be dismissed, with costs.” 

It seems, from the Judge’s answer herein, that no appeal has been taken 
from that order, and that the same is yet in full force. 

It is the relators who called upon the Court to decide whether they 
were not entitled to an execution in the case alluded to, and, instead of 
taking an appeal from that decision, or submitting to it, they applied 
again, notwithstanding the said order refusing it, to the same Court for 
an execution, which the Court was bound to refuse as long as the said 
decision in the matter stood as a decree of the Court. Whether the 
decision was right or wrong, it made no difference; the Court and the par- 
ties were bound by it. This is no case for a mandamus; we cannot direct 
the said Judge to allow an execution to issue; it would be virtually annul- 
ling his decision refusing it, and upon which we have jurisdiction by 
appeal only. 

The rule is dismissed and the mandamus refused, at the cost of the 
relators. 
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No. 6,920.—M. L. Rossvauiy rv. ‘THe Crry or NEw ORLEANS. 


Where a party, contracting with the City of New Orleans to clean the streets, allows to be inserted in 
the contract a clause, that in case of failure to perform the work specified, at the proper time, the 
street commissioner shall cause the work to be done at whatever cost he may be able to obtain the 
jabor and material, and to deduct the expense thus incurred from the amount due by the city to 
the contractor, such clause is valid and binding upon said contractor. 


PPEAL from the Fifth District Court of New Orleans. Eggleston, J. 
J. J. Lugenbuhl and E. Planchard, for plaintiff and appellant... ./. 
Michel, for defendant and appellee. 

Iustey, J. By a contract entered into on the 11th August, 1859, 
between the plaintiff, M. L. Rossvally, and the defendant, the city of 
New Orleans, the latter undertook to do and perform certain works, such 
as cleaning the streets and keeping in repair the unpaved streets of the 
Eleventh Ward, Fourth District of the city, as particularized in the speci- 
fications, for and during the term of three years, and, in consideration 
therefor, the city was to pay the plaintiff the sum of four thousand four 
hundred dollars perannum, in monthly installments of three hundred and 
sixty-six dollars, sixty-six and two-thirds cents—of which ten per cent. 
was to be retained until the end of each year, and then paid, if the 
streets were found in good order and condition, otherwise to be forfeited 
to the use of the city. 

To insure the diligent and faithful performance of the works under- 
taken by the plaintiff, the city caused to be inserted into the contract 
several other stringent clauses, among which is the following: ‘In all 
cases, if the contractor fails to perform or neglects his work, the street 
commissioner is bound to do it, or cause it to be done, at whatever cost 
he may be able to obtain the necessary materials and labor, and the 
amount of the fines, the wages of the workmen and the cost of the mate- 
rials, are to be deducted out of the monthly payments to be made to the 
said contractor.”’ 

The contract, by the mutual consent of the parties, was annulled on the 
10th December, of the same year; and the plaintiff claims in this suit, 
under his contract, the balance of one thousand and six dollars and 
interest, for work performed by him up to its termination. 

The city pleaded the general issue, and payment of the installment for 
September. 

Judgment was rendered against the defendant in the District Court, 
and he has appealed. 

The plaintiff contends that his part of the contract, up to the time of 
its annullment, was faithfully and diligently performed, whilst the city 
maintains that the work was neglected, and not performed in accordance 
with the stipulations of the contract; that the plaintiff's work was totally 
abandoned for a whole month, out of the time for which he claims pay- 
ment; that he did not personally supervise the work, and that he failed to 
carry out the orders of the street commissioner. Who was, therefore, by 
the terms of the contract, required to cause the work to be done; and 
that for the work so ordered to be done by the commissioner, large sums 
of money were paid by the city: and, that under the clause to which we 
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have referred, the sums so paid must be deducted from the monthly © 
installments. 

The city thus states its account with the plaintiff: 

Allowing the full amount for the three months and ten days, Without 





the deduction of the ten per cent., it would be...... $1,222 12 
Deduct the amount paid to the plaintiff, which is 

lit ERE IRSRN eer pe een Re ear PAC ee ON 216 00 
Work done by the city in September, and paid for.. 114 00 
Work done by the city in October, and paid for..... 864 18 


Work done by the city in December, and paid for... 323 00 $1517 42 





ER PT TTT ee ero $292 96 

That these several amounts were paid by the city on account of the 
work undertaken by the plaintiff, cannot be questioned; but, they are not 
chargeable to the plaintiff, if he has done his work faithfully, and jn 
accordance with the specifications of his contract. . 

To ascertain this, we have carefully examined all the evidence in the 
record, ond it fails to establish the plaintiff's pretensions. 

The Ward in which the plaintiffs work was to be performed, was q 
large one, containing some twenty-five squares, making some thirty or 
forty streets; and it would have required, says the street commissioner, 
not five (about the average number employed by the plaintiff on the work) 
but from fifteen to eighteen men, to do all that was required by the 
specifications. , 

The plaintiff’s witnesses concur in saying that the number of Jaborers 
employed by the plaintiff would have sufficed for the work, had sufficient 
time been given them to do it. But none of these witnesses knew what 
work was required by the specifications. 

The only witness who had seen the specifications published was Patrick 
Irwin ; but he says that he did not inspect the work close enough to say 
if the plaintiff had earned his money. 

The street commissioner, who knew what was required by the specifica- 
tions, although he did not recollect having read the contract itself, says 
that the plaintiff did not, at any time, perform his obligations under his 
contract (meaning thereby under the specifications of the contract which 
he had read); that he failed to cut grass from the banquettes, clear the 
gutters, grade the streets and pile the dirt—a work which required prompt 
and efficient performance, and which needed two-thirds more labor than 
the plaintiff had at any time engaged upon it. 

We are satisfied that, although the plaintiff did make some progress in 
his work, that he failed to perform what was called for by the specitica- 
tions of the contract ; and as he was legally put in default (see Art. C. C. 
1905; 17 La. p. 310), the city was authorized, under the clause transcribed 
herein, to do the work neglected or left undone, at whatever cost the com- 
missioner could obtain the necessary labor. 

It was the plaintiff's misfortune to undertake the extensive works re- 
quired by his contract with the city, for one-half their value; but, having 
accepted the stipulated consideration therefor, and subscribed to all the 
stringent clauses which the city, in view of the public interest, deemed 
necessary to secure the performance of the contractor's obligations, he 
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at abide by them (see Art. 1895 C. C.), as Courts are bound to give 
legal effect to all legal contracts, according to the true intent of the par- 
ties. Art. 1940, 22. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, at the costs of the appellant. 


No. 6,956.—Fanr.uey, Jury & Co, vr. J. C. Vanwickie & Co. 


Where defendant shows that cotton was damaged before he was authorized to take possessiun of it 
it is incumbent on plaintiff to show that other damages were sustained, and the extent thereot 
before he can recover. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
ho 7. J.& A, G. Semmes, for plaintiffs and appellants.  Col/ens d+ Woo- 
dridge, for defendants and appellees. 

Hyman, C.J. In this case the plaintiffs are appellants from a judgment 
of nonsuit. 

The suit is for damages alleged to have been done to cotton, while in 
charge of defendants, under an agreement that they should take charge 
of, haul, store and protect it from injury. 

The evidence is, that the cotton was damaged before defendants were 


authorized to take charge of it, and this fact being established, it is our 


opinion that it devolved on the plaintiffs to show, by evidence, that the 
cotton received other damage, and the extent thereot, while it was in the 
charge of the defendants. This was not so done as to enable the District 
Judge to give a judgment for any amount in favor of plaintiffs. 

In examining the evidence, we have not come to a conclusion different 
from that of the judge. 

Let the judgment be affirmed. 
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re briny - to con..eercial firm is not exonerated from responsibility tor subsequcn'! en: 
Kone tue ler. tac .ame of the partnership with persons previousiy in tue habit of dealing w.ta 


1otice of the withdrawal be givepo them 


PPEAL trom the Second District Court of New Orleans, Morgan, J. 
A Clarke & Bayne, for plaintiffs and appellees. 7. W. Collens, for 
defendants and appellants. 

Tantarerro, J. The commercial tirm of M. H. Dosson & Co., com- 
posed of M. H. Dosson and W. D. L. McRae, having business transac- 
tions with the firm of R. Marsh Denman & Co., during the years 1856-57. 
to the amount of $1,871 with interest, there was a balance due the latter, 
on the 4th of November, 1857, of $421 56. In liquidation of this sum, R. 
Marsh Denman & Co. received a promissory note, payable on the 10th 
3 
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day of February, 1858, drawn by M. H. Dosson & Co., payable to the 
order of, and endorsed by, J. P. Todd & Co. As owners and holders of 
this note, R. Marsh Denman & Co. caused’ it to be duly protested gt 
maturity, and notices to be given to the several parties entitled to notice, 
They subsequently brought suit against the drawers and J. P. Todd, one 
of the endorsers. On the 2d March, 1860, judgment was rendered against 
Dosson, McRae and Todd, ix solido, for the amount of the note, with 
eight per cent. interest from the 13th of February, 1858, costs of protest 
and costs of suit. 

From this judgment McRae appealed. 

The defense set up by the appellant is, that he was not, at the time of 
the institution of the suit, nor at the time the note was given, a member 
of the firm of M. H. Dosson & Co. He further denies that he, or any 
firm with which he was connected, has ever received any consideration 
for said note. 

The evidence shows that the following notice appeared in the Commer- 
cial Bulletin, on the 10th of December, 1856 : 

‘*Notice.—The undersigned this day retires from the firm of M. H. 
Dosson & Co., by mutual consent. (Signed) W. D. LL. MeRar. 

New Orleans, December 10, 1856.” 

The appellant propounded a number of interrogatories to the plaintiffs, 
tending to show his withdrawal from the firm of M. H. Dosson & Co., but 
he entirely failed to elicit by their answers any knowledge whatever of 
that fact. Their answers declare that they were not subscribers to the 
Commercial Bulletin, end that they never saw the appcllant’s advertise- 
ment in the paper, nor ever knew of its being there; that they never 
learned from any other source. that the appellant had withdrawn from the 
firm. They aver, moreover, that they took the note upon the credit of 
all the parties to it, supposing McRae to be a member of the firm of M. 
H. Dosson & Co., as they had had previous dealings with that firm. 

It appears clearly that business relations existed between the two firms 
from July, 1856, until November, 1857. It seems to be the settled rule 
that, in a case like the present, a retiring partner is not exonerated from 
responsibility for subsequent engagements, made in the name of the part- 
nership, with persons previously in the habit of dealing with it, unless 
special notice of the withdrawal be given them. A general notice in the 
newspapers does not suffice. 6 L. R. 683. 12 An. 773. Story on Part- 
nership, 22 160, 334, 335, 336. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 
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No. 6,838.—Hauu, Kemp & Co. r. S. Puassan. 


The seller is bound to expiain himself clearly, as to the extent of his obligations, 

The exhibition of a sample implies a warranty that the thing sold by it shall be, in some measure, in 

conformity to it. 

The sample is a tacit representation of the quality of the merchandise sold, and except where the 
warranty is clearly and explicitly excepted by the vendor, he must deliver the article in a condi- 
tion equal to that of the sample. 

Where merchandise is sold by a sarsple, the extent of the warranty is limited to the condition of the 
article sold at the time of the sale. 

Where the commodity is by its nature, subject to change or deterioration, and no fraud or concealment 
is shown, the buyer must show that the defect or deterioration existed at the date of the sale, or 
show that it was discovered as early as it was practicable to make an examination 


er ree 


PPEAL from the Fourth District Court of New Orleaus, Pric, J. 
AR. & H. Marr, for plaintiffs and appellants. Hunt & Denegre, tor 
defendant and appellee. 

Howett, J. Plaintiffs allege that on the 30th January, 1858, they pur- 
chased of defendant, by sample, 1,016 cases of wine of superior common 
claret, thet stored in a bonded warehouse; that on 28th of April following 
they discovered that said wine was sour, wholly unmerchantable, and 
altogether different in quality and condition from the sample exhibited 
tothem, of which they gave immediate notice,.and tendered the wine to 
defendant, who refused to accept the same, and therenpon they caused 
999 cases (the number not disposed of by them) to be sold at auction, the 
net proceeds of which they credited on the cost price thereof, and they 
ask for judgment against defendant for the balance, and the storage paid 
by them. 

The defense is a general denial. Judgment was rendered in favor of 
defendant, and plaintiffs appealed. 

[tis shown that a broker informed defendant that he had a purchaser 
for the wine, whereupon defendant sent his clerk to the warehouse for a 
sample; the clerk opened two or three boxes, took out sample bottles 
and carried them to defendant’s store, whence the broker carried them to 
plaintiffs, who, with him, tried them and found the wine to be good 
“cargo wine,” with an ‘artificial flavor;” plaintiffs were then informed 
that the wine was an entire shipment of a particular brand by one vessel. 
About two months thereafter plaintiffs withdrew from the warehouse 400 
boxes of the wine, and a month later (say 27th April, being about three 
months after their purchase) they withdrew and sold 400 boxes more, 
when they, for the first time, discovered that the wine was sour, and 
different from the sample; the remainder was not taken from the ware- 
house until in July following, when 999 boxes were sold at auction. 
Wine of this grade, known as ‘‘ cargo wine,” in a very short time, say 
within three months after, becomes unmerchantable in this climate. In 
sales of such wines vendors guarantee the wine the length of time neces- 
sary for the purchaser to examine the lot purchased, and in this instance 
no particular guaranty was given. The defendant was unacquainted with 
the condition or character of the wine, having sold without examining 
it. It also appears that plaintiffs received the lot or shipment from which 
the sample was taken. 
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It is a well-settled principle of law thata seller is bound to explain 
himself clearly as to the extent of his obligations; and the exhibition of 
a sample implies a warranty that the thing sold by it shall be in some 
measure in conformity to it. The sample is a tacit representation of the 
quality of the merchandise sold, and except where the warranty is clearly 
and explicitly excepted by the vendor, he must deliver the article in 4 
condition equal to that of the sample. (. C. 2449: 1 N.S. 312: 4 R. 816: 
10 R. 5. 

The extent of this warranty is limited, however, to the condition of 
the article sold ut the time of the sale; and where the commodity is by 
its nature liable to change or deterioration, and no fraud or concealment 
is shown, the buyer must prove that the defect or difference existed at 
the date of the sale, or must show that it was discovered as early as it 
was practicable to make an examination, or under such circumstances 
as to raise the presumption that it must have existed at the time of the 
sale. 

Applying these principles to this case, we think plaintiffs have failed 
to shew that the wine was unmerchantable or different from the sample 
atthe date of the sale. On the contrary, the evidence raises the presump- 
tion that a change in its condition occurred after the delivery. 

it was a low, cheap grade of claret, called ‘* prepared ” or ‘‘cargo wine,” 
of which experienced dealers say, ** you cannot depend with any certainty 
that it will keep for any length of time.”” The:e was no effort nor design 
to practice a deception in selecting the sample bottles, which were taken 
from different boxes indiscriminately. The sample was exhibited, and 
agreement made on 12th January—the note for the price given on 30th 
seme month. On 24th March the plaintiffs removed 400 hoxes from the 
warehouse, and on the 27th April foliowing 400 boxes more, the pur- 
ehaser of which examined the wine on the next day and found it sour. 
and complaint was then first made. We think the warranty did not 
continue such a length of time, under such circumstances, and the 
District Judge did not err in giving judgment for defendant. 

Judgment affirmed. 


No. 751.—D. Suuutvan vr. E. Gonpman. 


Where plaintift has e stablished his ownership up to a particular date, the burden is on defendant, or 
those through whom he holds, to show a iegal divestiture of plaintiff's title. 

‘The warrantor cannot be condemned to pay more than the price recovered by him, no damages being 
proved. 


4 PPEAL from the Third District Court of New Orleans, Fellowes, J. 
A. Saucier, for plaintiff. Durant & Hornor, for defendant. (. Red- 
mond, for P. Dopf, called in warranty. 

Howeut, J. This isan action to recover a horse, or his value, found in 
the possession of defendant, and alleged to have been stolen from plain- 
tiff. The defendant pleads a general denial, and calls in warranty his 
vendor. Judgment was rendered against defendant for the horse or his 
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value, fixed at $350, and the same judgment was rendered in his favor 
against the rarrantor, and both have appealed. 

Plaintiff has shown that he was the owner of the horse in question, for 
several years prior and up to about the 10th or 12th day of May, 1864, 
when he disappeared from plaintiff’s stable at night, and was not heard 
of until in April, 1865, when sequestered in the possession of defendant 
inthis city, who shows that he purchased him in the latter part of Febrn- 
ary, 1865, for a valuable consideration, from one Phillip Dopf, a dealer in 
horses in this city, who bought him on 16th February, 1865, from one P. 
D. Byrne. From whom the latter purchased him is not shown. It seems 
that the horse disappeared from the prémises of plaintiff, in Alexandria, 
in this State, when the army under command of Gen. Banks evacuated 
that place ; and it is contended in argument that the horse must be pre- 
samed to have been impressed for the use of the army or an army officer. 
There is nothing in the record to support such a presumption, and as 
plaintiff has established his ownership up to a particular date, the burden 
ison defendant, or those through whom he holds, to show a legal divesti- 
ture of plaintiff’s title. Under the circumstances presented by the evi- 
dence, the presumption of ownership arising from the possession of a 
movable does not avail defendant or his authors. 

We think, however, the proof does not sustain the value fixed by the 
lower Court. The weight of evidence fixes 300 as the value ; and we 
do not think.the warrantor should be condemned to pay more than the 
price recovered by him, no damages being proven. ©. P. 385. We 
ascertain this price from the allegations in the call and answer in war- 
ranty, which, taken together, will authorize a judgment for 200 only 
against the warrantor. 

It is therefore ordered that the judgment appealed from be reversed : 
and it is now ordered that plaintiff recover of defendant the bay horse 
sequestered herein, or his value, 3300, with privilege on the same and 
costs of suit in the lower Court; and it is further ordered, that defendant 
have judgment against Phillip Dopf, called in warranty, for the sum of 
#200, with all costs in the lower Court, costs of appeal to be paid by 
plaintiff and defendant jointly. 


No. 244.—Jcnivs Wins rv. Davip Metvinwe. 


In an action ona guistun mervit, the defendant may show that there wasa verbal or written con- 
tract between the parties: and if a contract really existed, the plaintiff, who sues on a quantim 
mernit, cannot recover 


PPEAL from the Sixth ‘District Court of New Orleans, Howell, J. 
Race & Foster, for plaintiff and appellant. W. S. Stansbury, for 
defendant and appellee. 
Itstey, J. The plaintiff claims on a quantum meruil, for services 
rendered by him to the defendant, as his traveling agent and salesman, 
during twenty months—between the 27th February, 1855, and the 27th 
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October, 1856, at the rate of one hundred and twenty-five dollars per 
month, the sum of twenty-five hundred dollars. 

Also, the sum of one hundred and thirty dollars, the price of a gold 
watch, belonging to the plaintiff, and deposited for him with the 
defendant. 

The general issue is pleaded, and a special contract, in regard to the 
plaintiff’s services, is set up and relied on to defeat his claims. 

That such a contract existed between these parties, is proved by the 
plaintiffs own witnesses; and it is shown that previous to the institution 
of this suit, the plaintiff always insisted en a settlement in accordance 
with his contract with the defendant. 

The plaintiff's present action cannot therefore be mnxintained, as it 
would force judicially upon the defendant a liability different from that 
which he specially assumed by his agreement with the plaintiff, and 
which has the effect of law on both the contracting parties (C. C. 1895), 
and to which legal effect must be given. 1940 C. C. 

The true rule of pleading is enunciated, in this particular, in the case 
of Hogan v. Gibson, 12 La. 459, and we adopt it as applicable to the 
present case. 

There is, however, no connection between the contract and the sum of 
one hundred and thirty dollars claimed by the plaintiff; and for this sum 
he is entitled to a judgment. 

The claim of seventy-five dollars, set up by the defendant as a recon- 
ventional demand, is connected with the agreement above alluded to, and 
cannot therefore be now allowed. 

It is therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered that the plaintiff's claim for personal services be dismissed, as in 
ease of nonsuit; and that he have judgment against the defendant for the 
sum of one hundred and thirty dollars, with legal interest from the 9th 
May, 1855, and the costs of suit in both Courts to be paid by the appel- 
lee; and it is further ordered, that the defendant’s claim in reconvention 
for seventy-five dollars be dismissed, as in case of nonsuit, at his costs. 


No. 832.—Succession or ANGELO Costa—On Petition of Ciara CoRDENO 
and Others, for the Annulment of Usufruct. 


The marital portion given by Article 2359 of the Civil Code comes from the separate property of the 
deceased spouse. 

The community property springs from the joint labor, economy and care of the husband and wife. 

The statute of i844, § 2, gives to the surviving spouse the usufruct of the share of the community pro- 
perty of the deceased during the natural life of the usufructuary, without giving security. It is 
subject to the sole condition, that the survivor does not contract a second marriage. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 

L C. Dufour, for plaintiff and appellant. Hunt & Denegre, for 
defendant and appellee. 

TautaFeRRO, J. Angelo Costa died in New Orleans, in the year 1858, 
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intestate, leaving 2 widow and six children, five of whom, at that time, 
were minors. He left a considerable estate, consisting of real and perso- 
nal property. His widow, Marie Costa, had the usual legal proceedings 
taken in regard to the succession, which consisted entirely of community 
property. She was confirmed as natural tutrix of her minor children, 
and an under tutor was appointed. Availing herself of the provisions of 
the act of the Legislature, entitled *‘ an act relative to community pro- 
perty,” approved March 25th, 1844, she took possession of the entire 
estate, holding the undivided half in usufruct. She administered the 
property as tutrix, sold a part of it under the advice of a family meeting 
and an order of Court, and filed an account, which was duly homologated, 
in July, 1859. 

In 1865, several of the heirs, then of the age of majority, instituted this 
proceeding, praying that the usufruct of the mother be annulled, or that 
she be required to give security for the faithful and proper administration 
of the property, setting forth that her administration of the estate has 
been improvident, wasteful, and greatly injurious to the petitioners. 

The defendant, Madame Costa, by her counsel, filed an exception to 
the proceeding taken against her, uverring that the petition set forth no 
cause of action; that no specific allegation of waste of the property, or of 
illegal or wrongful management of it, is made, and that she is not required 
by law to give the security demanded by the plaintiffs: 

The case was decided in the lower Court on the exception. Judgment 
was rendered against the plaintiffs, and they have appealed. 

It is contended, on the authority of the case of Conner v. the Heirs of 
Comer, 18 An. 157, that the legal usufruct treated of in Art. 553 of the 
Civil Code, is that referred to in the Arts. 239, 240 and 241 of the Code, 
and hence the deduction, that the only usufruct of children’s property 
free from the obligation of security, is that which is accorded to the 
parents during marriage ; and that the usufructuary of the marital por- 
tion, decided by that case to be bound to give security, is in a condition 
analogous to that of the defendant in this case. The reason on which 
the distinction drawn, in the case of Conner v. the Heirs of Conner, seems 
to rest, does not, in our opinion, apply to the case before us. The marital 
portion, given by Article 2359 of the Civil Code, comes necessarily from 
the separate property of the deceased spouse. It is conceded to the sur- 
vivor left in «lestitution, from the estate of the partner dying in opulence. 
It is aconcession to the needy recipient, who never contributed by labor 
and industry to the acquisition of the means from which the bounty is 
derived. The community property, on the contrary, proceeds from the 
joint labor, economy and care of the husband and wife; and the survivor 
incommunity, therefore, to whom the usufruact is granted, would appear 
to have an equitable right to enjoy the privilege free from onerous condi- 
tions. A fair construction of the .several Articles of the Code, brought 
into view in the argument-of this case, hardly sustains the position, that 
itisonly during marriage that parents can hold the usufruct of their 
children’s property, without furnishing security. Article 241 directs that 
“the usufruct, in case of separation from bed and board, shall take place 
in toto in favor of either father or mother, who shall have obtained such 
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separation, and shall be subject to the conditions prescribed in the pre. 
ceding article.” 

If the entire usufruct may be enjoyed by one of the parties to the ma. 
riage, without the condition of security, when separation from bed and 
board occurs, why may it not be, after a final dissolution of the marr 
by death or divorce ? It is true that, by Art. 239 of the Code, the duration of 
the usufruct is limited to the time at which the minors attain the uge of 
majority, or are emancipated. But, as regards the legal usufruct, esta). 
lished long afterwards by the statute of 1844, second section, the lawgiver 
has seen proper to extend its duration during the life of the usufructuary, 
It is subject to the sole condition that the survivor holding the usufruet, 
loses the right by contracting a second marriage. No security is required: 
nor do we consider, in view of the humane and liberal spirit in which the 
law was enacted, that it was intended to be required. Being a legal ugy. 
fruct established for the benetit of the surviving parent, we think the pro- 
visions of Article 553 of the Civil Code apply as well to it as to the previous 
Articles of the Code ; and that the usufructuary, under the law of 184, 
is not required to give security for the usufruct. 

It is therefore ordered, adjudged and decreed. that the judgment of the 
District Court be aftirmed, with costs. 


508.— ALFRED Kearney rv. J. O. Nrxon—THomas P. May & Co., Garnishees. 
A simulated or traudulent title cannot be attacked by the process ot garnishment. 


4 PPEAL from the Second District Court of New Orleans, Howell, J. 
A G.L. Bright, for plaintiff and appellant. ./. Ad. Rozier, for defen- 
dant and appellee. 

TauiAFERRO, J. The plaintiff, setting himself out as the creditor of 
defendant (an absentee) in the sum of ten thousand four hundred dollars, 
with interest, as evidenced by four several promissory notes described in 
his petition, took out an attachment against his debtor, and cited Thomas 
P. May & Co., as garnishees, to whom he propounded the following 
interrogatories, viz: 

1. Who compose the tirm of Thomas P May & Co.? What is the 
interest of each member of the firm? Is the agreement of partnership 
in writing? If yea, annex it to yorr answers 

2. Are you in possession of the establishment situated on Camp street, 
and formerly known as the Crescent newspaper. and now known as the 
New Orleans Times? 

3. What does the establishment consist of ? State the amount of type, 
presses, engines, and all other materials now used in the establishment 
known as the New Orleans Times newspaper, that formerly belonged to, 
or was used in, the Crescent newspaper establishment, before it became 
the New Orleans Times. Does not the value of the property exceed 
$15,000; if nay, what is its value ? 
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4, Did you ever acquire, by purchase or otherwise, from any person, 
any of the property, type, materials, presses, engines or furniture, that 
pelonged to J. O. Nixon, or were used by him in publishing the Crescent 
newspaper? From whom did you acquire them ? Did you receive any 
pill of sale or receipt therefor ? 

5. To whom did Jacob Barker sell the aforesaid establishment ? Have 
you the bill of sale or receipt given by him ? If yea, annex it to your 
answers. From whom did Jacob Barker acquire, and from whom did his 
vendor acquire, the property in said establishment ? 

The garnishees filed an exception, assigning various reasons why they 
should not be required to answer the interrogatories, the more weighty of 
which reasons are, that the interrogatories are not pertinent, and that 
they are covertly intended to attack the title of garnishees to certain pro- 
perty—a mode of proceeding which is irregular and illegal. 

The exception was sustained, and the garnishees dispensed from answer- 
ing the interrogatories. The plaintiff has appealed. 

The Articles 246 and 247, of the Code of Practice, define the rights of 
the creditor, in regard to third persons having, or supposed to have, in 
their possession property of, or who may be owing, the debtor against 
whom the creditor is proceeding. The third party or garnishee may be 
made a party to the suit, and cited to declare on oath what property be- 
longing to the defendant he has in his possession, or in what sum he is 
indebted to such defendant, and whether the debt which he owes the 
defendant is due or not. 

The plaintiff, by his interrogatories, does not inquire of the garnishees 
if they have property belonging to the defendant in their possession, nor 
if they owe the defendant anything. The pertinency of the interroga- 
tories is not apparent. If, as their tenor would seem to indicate, the 
plaintiff suspected the garnishees held, under simulated or fraudulent 
titles, property really belonging to the defendant, he could not reach it 
by garnishment. 

The judgment of the lower Court, sustaining the exception, we think 
correct. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 


Howe, J. recused. 
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No. 803.—E. J. Fortrer v. Scunoper & Scrnrrezr. 

Aforged endorsement on a negotiable bill of exchange passes no title to it, even to an innocent 
endorser, aud the holder can recover the amount from the drawer, w.thout aleging and proving 
the payee’s endorsement. 

Iti,a well-setiled principle of law, thatan action can only be maintained ou notes or obligations by 
those in whom i!.c legal title is vested. 

When abill of exchange is made payable to plaintiff. or order. the title to it isin him; and, to divest 
hia of it, a trans‘er from him or his endorsement is necessary. 

Dalery is of tae a3se.ca of the contract of pled se or pawn, as a culiatera! or security. 


PPEAL from the Sixth District Court of New Ovieans, Duplantier, J. 

A. Robert and J. L. Tissot, for plaintiff and appellant. Durant & 
Huraor, for defendants and appellees. 
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Iustey, J. The plaintiff, who is the payee and holder of the first of 
the set of a foreign bill of exchange, duly protested for non-acceptanee, 
with notice to the drawers, the defendants in this suit, claims from them 
the amount of it, with damages and interest. . 

The answer isa general denial, and there is also a special defense. 

The action was dismissed by the Court below, because the third bill of 
the set was not produced or accounted for by the plaintiff. 

The doctrine upon which the decision was rendered is, when applied to 
a state of facts, such as that presented in the case of Wells v. Whitehead, 15 
Wend. 527, the correct one on principle ; and, if in this case it could be 
properly applied, it would be unnecessary to examine the other issues 
raised. 

The plaintiff produces the first bill of the set of exchange, duly pro. 
tested for non-acceptance by the drawee, with notice to the drawers ; and 
this, upon the authority of Downes v. Church, 13 Peters, 205, establishes 
a prima facie title in him as the payee, which, however, may be displaced 
by the defendants, if they can show that the holder of any other of the 
set may recover on it. 

This is a matter of defense, as the law will not presume that the other 
bills of the set have been negotiated to other persons, and the defendants, 
therefore, on the trial of the casein the lewer Court, showed that the 
third bill of the set (a copy of which, with the protest annexed, is in the 
record) was the first one protested for non-acceptance. 

As the third bill is out, and purports to bear the endorsement of the 
payee, the plaintiff in this suit, he cannot maintain his action without 
producing or accounting for this third part, or making satisfactory proof 
that the payment to him of the bill declared upon will, in accordance with 
its tenor, exonerate the defendant from all legal liability hereafter to any 
holder of the other bill. 

It is proved, and admitted by the defendants, that the plaintiff never 
sew the third bill, and that his name endorsed on it is a forgery. Now, 
as a forged endorsement of a negotiable bill passes no title to it, even to 
an innocent endorsee (see Jackson v. The Commercial Bank of New Orleans, 
2 Rob. 129, and Dick v. Leverich, 11 Rob. 173), and no holder of this third 
bill could recover the amount of it from the drawers, without alleging and 
proving the payee’s endorsement, the defendants therefore, can have 
nothing to apprehend from any claim which a holder of it might Lere- 
after assert; particulary, as they allege in their answer that the bill was 
overdue as soon as the first protest was made. 

It is a well-established principle of law, that an action can only be 
maintained on notes or obligations, by those in whom the legual title is 
vested ; but, in the present case, with proof in the record that there is 
no endorsement on it by the payee, the plaintiff has a standing in Court, 
and his action upon the first bill of the set should not, for the reasons 
assigned by the Court, have been dismissed. 

The question to be determined in this case is, whether the plaintiff, who 
is the payee, for value, of the bill of exchange in suit, duly protested for 
non-acceptance, with notice, can be affected by an agreement in regard 
to the bill between the drawers of it, the defendants, and a third person, 
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who held the mere possession of it, without any transfer or endorsement 
from or under the payee ? 

To solve this question, as it is here presented, it is necessary to advert 
to the principal facts which give rise to it. The plaintiff, the Abbé Fol- 
tier, received the first and second bills of the set from one Eugene Darolles, 
who purchased it from the drawers, and caused it to be made payable to 
the order of the Abbé Foltier, whose funds were invested in it, under the 
following circumstances: Darolles was to forward from New Iberia to 
New Orleans, and there to sell sixty bales of cotton for the Abbé, and to 
transmit the proceeds of sale to the Abbé’s brother in France. Being, 
however, unable, from an uncontrollable cause, to attend to it, Dr. 
Darolles, his son, undertook the business, and effected a sale of the cot- 
ton; but, deeming his father, who was in the city of New Orleans, the 
chosen friendly agent of the Abbe, and the proper person to terminate 
the transaction, he placed the proceeds of the sale in his hands, iustead 
of depositing them with some designated person in the city, according to 
the Abbé’s request. At the earliest practicable moment, the doctor in- 
formed the Abbé of the disposition he had made of the fund, and that his 
father had invested the Abbé’s money for his account in a bill of ex- 
change. Owing to the difficulty of passing through the military lines, it 
was only some time afterwards that the Abbé obtained an interview with 
Darolles, who confirmed the statement of his son, as to the receipt by him 
of the Abbé’s money, and the purchasing for him and in his name, from 
the defendants, the bill of exchange now in suit; and, as corroborative 
thereof, Darolles exhibited to the Abbé his memorandum book, wherein 
the whole transaction was noted, and placed in his hands the first and 
second bills of the set, the third being, as Darolles said, in his trunk, to 
be delivered afterwards. 

The plaintiff and defendants being, as drawers and payee of a bill of 
exchange, the original parties to it, the consideration of it would, under 
the commercial law, be a fair subject of inquiry; but the defense does not 
rest upon that, as the drawers received full value for the bill. 

It grows out of an agreement in relation to it between them and Darolles, 
who had received from them seven thousand dollars, to be invested by 
him in the purchase, at Attakapas, of cotton and sngar, on joint account. 

The defendants having but a casual acquaintance with Darolles, it was 
agreed between him and them that they should retain the bill in their 
possession, by way of collateral security; but upon Darolle’s representa- 
tion, that the bill would be useful to him in his operations in the interior, 
the defendants permitted him to hold it, with the understanding, how- 
ever, that he was not to part with it till they received sufficient produce 
to cover it. 

The defendants have sued Darolles, to compel him to refund their 
money received by him, and in their petition in that suit, which is still 
pending in tnis Court, they aver that Darolles entirely failed to invest 
the fund placed by them in his hands; and they now, as a defense in this 
suit, say that the bill of exchange in controversy is the property of 
Darolles, and not that of the Abbé, and that it is subject to their claim, 
of which, previous to the Abbe’s receiving it, he was well aware, and also 
that they had ordered it to be protested. 
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A careful examination of the evidence in the record has convinced us 
that the bill was bought by Darolles, with the Abbé’s money and for his 
use, 

Nothing shows that he was conusant of any agreement, in regard to it, 
made with the defendants by Darolles, and as the Abbe was no party 
thereto, his right to claim the contents of the bill is incontrovertible. 

Had the defendants a valid defense to oppose to the plaintiff's action, 
the intimation or notice by them, given to him, that they had ordered it 
to be protested, might be properly considered; but, satisfied, as the plain- 
tiff was, that the defendants had received his money as the consideration 
of the bill, and that they had, by making him the payee of it, put the 
title toit in him, he may well have supposed that, if the drawees would 
not accept it, the drawers, who were solvent, would be bound, after pro. 
test and notice to them, to pay it. 

But, what is the nature of the defendant’s claim to, or upon the bill? Is 
it one of ownership, or a lien by way of privilege? The bill being paya- 
ble to the plaintiff's order the title to it is in him, and, to divest him of it, 
a transfer from him or his endorsement would be necessary. 

As a lien, by way of collateral security or a pawn, the bill endorsed by 
the payee should have been delivered to the pledgee, as delivery is of 
the essence of that species of contract. See act of 1855, No. 287, 21; 8 
M. R. 57; 17 La. 185, 428; 2 R. 277; 2 A. 338. 

It was certainly in the power of the drawers of the bill, when confiding 
their money to Darolles, to impose upon him their own terms and condi- 
tions. Why then was the Abbé, and not Darolles, made the payee of the 
bill, and why did they not insist on the delivery of it to them? 

It is very apparent, from this incautiousness on the part of the defen- 
dants, that they attached but little importance to the bill as collateral 
security for their money advanced to Darolles to invest, on joint account, 
in staple products. In their suit against Darolles, for the recovery of 
their fund, no allusion is made in their pleadings to this collateral security, 
and the remittitur for the amount of the bill in the body of the judgment, 
is so evidently an afterthought, as to render it unworthy of notice; and 
no greater weight can be attached to the entries in their books, which 
were improperly received as evidence for the defendants. See Article 
C. C, 2244. 

The main reliance of the defendants to defeat the plaintiff’s action is 
placing the title to the bill, not in the Abbé, but in Darolles, and to this 
end they direct our attention to the evidence given by the plaintiff in 
their suit against Darolles. Our interpretation of this evidence, which 
we reach, not from isolated phrases, but from its whole tenor, differs 
altogether from that put upon it by the defendants. It appears that the 
proceeds of the Abbe’s cotton, exceeded in amount the sum paid for the 
bill, and to obviate all difficulty in a settlement with the Darolles, the 
Abbé was willing, if the bill was paid, to grant a full acquittance for the 
whole. The case of Cannon v. Calhoun, 10 An. 460, veferred to by the 
defendants, is very different from this one in which the plaintiff’s title 
to the bill is patent upon its face, whilst in the case cited, the note sued 
on was specially endorsed, not to the plaintiff, but to another person, and 
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this would have been the position of Darolles, had he instituted a suit 
against the defendants. 

The plaintiff is the legal holder for value of the bill drawn by the 
defendants, and his equity is greater than theirs, and their defense to his 
action cannot therefore prevail. ‘‘ Where the loss has fallen there it must 
be,” is an axiom of the law, its application, however, by the defendants, 
should have been made to their own condition, and not to that of the 
plaintiff. 

The plaintiff is entitled to a judgment for the amouut of the bill, 
twenty thousand frances, or the admitted equivalent in dollars therefor, 
(3.50 francs per dollar) say five thousand seven hundred and fourteen 
dollars and twenty-five cents, with damages, interest and costs. 

It is therefore, ordered, adjudged and decreed, that the judgment of ° 
the District Court be annulled, avoided and reversed. 

It is further ordered, adjudged and decreed, that the plaintiff, Eugene 
Jules Foltier, do recover from, and have judgment against the defendants, 
the commercial firm of Schroder & Schrieber, and against the individual 
members of the said firm, Antony Schroder and Christian Schrieber 
in solido, for the sum of twenty thousand francs (20.000f.) or the admitted 
equivalent therefor in United States money, (viz: 3.50 franes per dollar) 
say five thousand seven hundred and fourteen dollars and twenty-five 
cents, and as damages ten dollars upon the hundred dollars, upon the 
principal sum, above stated, with five per cent. interest upon the aggre- 
gate amount of the principal sum, and the damages thereon, from the 
seventh day of September, eighteen hundred and sixty-four, until paid. 
Itis further ordered, that the defendants and appellees pay all costs in 
both Courts. 
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No. 6,955.—GrorGe G. Eater v. McAuuister & Co,—Txos. H. Jongs. 
Third Opponent. 


Where an attorney-at-law brings a suit in his own name, as principal and owner: Held—That he can- 
not recover counsel fees as the agent of another. He cannot, in the same proceeding, claim to be 
the owner and the agent of the owner of the same thing. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
R. & H. Marr, for plaintiff and appellant. Simonds & Fenner, for 
defendants and appellees. 

Howe, J. Thisisan appeal by plaintifffrom a judgment of the 
Third District Court of New Orleans, maintaining the third opposition of 
Thos. H. Jones, and ordering the sheriff to pay to the latter the amounts 
collected, or to be collected, under the original judgment herein rendered 
in favor of the plaintiff. 

The main question is the ownership of the written obligation on which 
the suit is brought—a receipt given by McAllister & Co. in the name of 
George G. Ealer, for a sum of money on deposit. 

‘ 
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Our attention is called to several bills of exception, taken by plaintiff, 
to the ruling of the lower Court ; but we think it necessary to notice only 
the one to the admission of the testimony of R. C. McAllister, the defep. 
dant, on the ground of a direct interest in the result of the suit. Hig 
interest is not a disqualifying interest. The contest is for a sum of money 
owed by him, and it is immaterial to him which of the contestants is sue. 
cessful, or to whom he has to pay. He is therefore a competent witness 
‘ in this controversy. Other objections are urged to particular portions of 
his testimony; but, without them and similar testimony objected to, there 
is sufficient legal proof to establish, beyond any reasonable doubt, that 
Henry A. Ealer, the judgment debtor of Jones, is the real owner of the 
sum deposited with defendants. He is the party who made the deposit, 

‘took the receipt, at his own suggestion, in the name of his brother, 
received the two payments credited thereon himself, and always claimed 
and controlled the debt, until Jones, by a proceeding in a court in St, 
Louis, where the parties reside, attempted to attach it. 

As the levying of the fieri facias, in the case of Jones v. Henry A. Enler, 
in the Fourth District Court of New Orleans, was effectual in seizing the 
funds realized in this suit, it is unnecessary to inquire into the legality 
and effect of the other two modes adopted by the third opponent. 

The claim or right urged in this Court, by George G. Ealer, to recover 
counsel fees for obtaining judgment and realizing the money in this suit, 
as the agent of Henry A. Ealer, is inconsistent with his pleadings and the 
position he occupies as against Jones. He sued, and has contested through- 
out the litigation, as principal and owner; has denied that Henry A 
Ealer has any interest, and persistently resisted the efforts of Jones to 
obtain the money as belonging to Henry A. Ealer. He cannot, in the 
same proceeding, claim to be the owner and the agent of the owner of 
the same thing. 

Judgment affirmed. 


No. 805.—Succession oF THos. B. PornpExTEn. 


A curator by refusing to take the oath of allegiance, and going beyond the jurisdiction of the proper 
authorities became /unctus officio, and lost all right to administer the property of the succession 
any further, and all claims to any commissions, except on sums recovered by him prior to the 
abandonment of his trust. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Roselius & Philips, for curator and appellant. Aler. T. Steele, for 
opponent and appellee. D. Augustin, for absent heirs. 

Howe, J. This appeal is taken by the curator of this succession 
from a judgment on his and other oppositions to an account, filed by 
Shepherd Brown, his predecessor in office. 

The items opposed are: 

1. Curator’s commissions, $13,989 48. 

2. Notary’s charge for inventory, $500. 

3. Fee of attorney for curator, $3,000. 

4, Fee of attorney for absent heirs, $1,400. 
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L Commissions are claimed on the value of the land, slaves, cotton and 

plantation movables, as appraised in the inventory made in the parish of 
Tensas, and « large quantity of corn not inventoried; the appraised value 
of vacant lots and other property not sold, and the proceeds of real and 
personal property sold in New Orleans, and the amount of several notes 
delivered to appellant. 
The Court below allowed commissions to the amount of $6,464, on the 
appraised value of the slaves, cotton, corn and mules in Tensas parish. 
and of the property in the city; and Brown, the appellee, asks that the 
judgment be amended so as to allow the first commissions charged. 

The property of the succession was inventoried in September and 
October, 1861, upon the application of the attorney for absent heirs. 
Brown obtained letters of curatorship on 31st day of October, 1861, and, 
upon his petitions, real and personal property in New Orleans, was sold 
in November, 1861, and March, 1862, to the amount of $54,713 55, and 
$2,500, not inventoried, collected by him. After the 4th February, 1862, 
he does not appear in any proceedings in this record, until the 2d day of 
September, 1665, when being called on by the appellant, he rendered the 
account now opposed, with several statements and receipts for money 
paid without authorization from the Court. 

In March, 1865, R. H. Bayley, the appellant, was appointed curator. 
and entered upon the administration of the succession. Brown does not 
question the regularity or legality of this appointment, but acquiesces 
by rendering the account, and obtaining an order of Court thereafter to 
turn over certain property and notes in his posseszion to Bayley, 7s the 
curator. 

' The slaves were emancipated in January, 1863; the cotton, inventoried 
in 1861, with that produced in 1862, was burned, and the coin raised in 
1863, taken by hostile forces, and a large portion of the plantation mova- 
bles taken off by the emancipated negroes, and other parties. The 
plantation seems to have been under the control of vigilance committees for 
two or three years. 

_ The question presented by Brown for our solution, is: ‘‘If, after a 
curator has given bond for property, and has advanced large sums of 
money to protect it, the property is destroyed by a force superior to him 
and every person whom he represents, shall he be allowed commissions 
on the umount intrusted to him, and for which he gave his bond?” 

We have to remark that their is no evidence in the record, that he 
advanced any money to protect the property, or that he gave any care or 
attention to that in the country. On the contrary, the record presents 
evidence of official delinquency, which, we trust, is unusual. A few months 
after his appointment he voluntarily abandoned his functions, left the 
city withont appointing an agent or attorney to represent him, and without 
tiking the outh of alleziance ncerssarg for the performance af his duties, went 
into the Confederate lines, carryiug with him the funds of the succession, 
and did not return until August, 1865. 

By refusing to take the oath of allegiance, and going beyond the juris- 
diction of the proper authority, he became functus officio, and lost all 
right to control or administer the property any further, and all claim to 











24 SUPREME COURT OF LOUISIANA. 





——_. 


Succession of Thos. B. Poindexter. 





any commissions, except on sums received or recovered by him prior to 
his abandonment of his trust. 

We consider that he was out of office before the alleged destruction of 
the property, and as he does not show any acts of special administratioy 
thereon while in office, the solution of the question, propounded by him 
in the affirmative, will not benefit him. Articles 1187 and 1188 C.¢ 
give the curator of a vacant succession, who has only partially adminis. 
tered, and whose term of office is to be extended, or who is to be replaced 
by another, commissions only on the amount he has received. See 3 4. 
624, Succession of Day. 

The only commission to which a succession can be subjected for its 
complete administration, is 2} per cent. on the amount of the inventory, 
after deducting bad debts; and if, under the above principle, the appel- 
Ice, Brown, had t»rned over the property to his successor, he would not 
be entitled to commissions thereon, his condition certainly would not be 
bettered by the destruction of the property, especially when it was des. 
troyed and lost to the succession, after he abandoned his trust. 

The corn, not inventoried, on which commissions are claimed, was 
raised in the year 1863, and of course not under his authority. 

The cases cited by his counsel do not sustain his pretensions. 

We think the District Judge erred in allowing commissions on the 
value of the slaves, cotton and plantation movables; and we are informed 
by counsel the commissions on the amount of the inventory in New 
Orleans have been paid by the heirs, who it appears have been put in 
possession of the estate, and are parties to this appeal. The sum thus 
paid should be increased by the commission on the $2,500 not mentioned, 
but included in the account. 

II. As regards the notary’s charge there is now no controversy, as it 
has been reduced to $100 by consent of all parties. 

II. We are informed by counsel for the heirs, and it is admitted by 
counsel for Brown, that the fee of the latter has been paid with the assent 
of the heirs. 

IV. In regard to the fee of the attorney for absent heirs, who, by oppo- 
sition and by answer to the appeal demand its increase, we think the 
sum placed on the account for services during Brown’s administration, 
far too high; but evidence is admitted of services rendered since, and 
considering the question of his full compensation, as attorney for absent 
heirs, now before us, we will not reduce the amount, remarking, however, 
that such fees should be graduated by the value of the services rendered 
for the benefit of the absent heirs, and that Courts cannot be too careful 
to avoid the reproach of making extravagant allowances to counsel, in 
the administration of estates. See 9 L. 284, Stein v. Bowman. 

It is therefore ordered that the judgment appealed from be amended 
by reducing the curator’s commissions from $6,464 to $1,210 50, and as 
thus amended it be affirmed. Costs of appeal to be paid by 8S. Brown, 
the appellee. 
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M. Gernen v. W. W. Handlin. 


No. 680.—M. Grrnon vr. W. W. Hannu. 


Evidence 15 admissible to prove that an attorney is in the building in which the Court sits—it being 
the custom of the Court to send the crier to notify the attorney, if he is not in the court-reom 
when the case is taken up. 

In proceedings for sale of land for taxes, the act of 1858 does not authorize the appointment of a cura 
tor al hoc to represent the unknown owner, where the owner had died and a curator to his estate 
had been appointed. 

A party having purchased a lot of guna at tax sale, and afterwards ejected on account ot irregularity 
in the proceedings, is entitled to recover the value of the improvements made by him. 


PPEAL from the Second District Court of New Orleans, Whituker, J. 
A G. L. Bright, for plaintiff and appellee. W. W. Handlin, for defen- 
dant and appellant. 

TausareRRO, J. The plaintiff brings a petitory action against the 
defendant, to recover a certain lot of ground in the city of New Orleans. 
He avers that he acquired title to the property sued for, by virtue of a 
probate sale of the property of the succession of Henry A. Renneberg. 
deceased, made by the sheriff of the parish of Orleans, on the 16th day 
of February, 1860, at which sale he became the purchaser of the lot in 
controversy. He asks to be decreed the owner of the said lot ; to be put 
in possession of it, and that he have judgment against defendant for rents. 
ete. The defendant opposes a prior title, derived from a tax sale, made 
on the 13th of December, 1859, under the provisions of statute No. 285. 
enacted by the Legislature in 1858, which statute provides for the sale of 
lands for taxes within the parish of Orleans. He prays to be adjuged 
owner of the lot of ground, or that he recover from plaintiff $650, the 
value of improvements made by him on the premises, and to be reim- 
bursed the amount he paid for taxes aguinet the property. He pleads, 
also, the prescription of five years. 

The plaintiff had judgment for the lot of ground, and the defendant 
appealed. 

During the progress of thjs suit in the lower Court, the plaintiff’s attor- 
ney being absent when the case was called, a judgment of -nonsuit was 
rendered. Subsequently, on a rule taken by plaintiff, the cause was re- 
instated and a new trial granted. On the trial of the rule, plaintiff offered 
evidence to prove that, at the time the case was called, his attorney was 
engaged in the trial of a case in the Third District Court. The evidence 
was objected to, but the objection was overruled and the testimony admit- 
ted, to which the defendant reserved a bill of exceptions. The Judge 
below ruled that the presence of an attorney within the building in which 
the Court sits is an anpearance, within the meaning of Article 536 of the 
Code of Practice. It further appears that it is the custom in that Court 
for a crier to be sent to notify the attorney, when he is not in the court- 
wom at the time the cause is to be taken up. This, it seems, was done 
in the present case, but without effect, as the crier did not find the attor- 
ney, although he was in one of the court-rooms of the building at the 
time, and, consequently, he did not receive notice, as he had a right to 
expect, according to the established usage. We think the Court did not 
arin admitting the evidence. 

4 
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In the proceedings had for the sale of the lot of ground for taxes, a 
curator ad hoc was appointed to represent Renneberg. The act of 1858 
requires, in such proceedings, that a curator ad hoc shall be appointed to 
represent the absent or unknown owner. This sale took place, as we haye 
seen, in December, 1859. From the mortuary proceedings in regard to 
his estate, it appears that Renneberg died in 1856, and his name is given 
in the executory proceeding taken to have the lot of ground sold for ay. 
rearages of taxes. A curator to his estate had been appointed a few days 
before the tax sale took place. The provisions of the act of 1858 would 
not, in our view of the state of facts, authorize the appointment of q 
curator ad hoc. As the essential requisites of proper parties and notice 
are wanting, all the subsequent proceedings are without effect, and the 
defendant without a valid title. 

The plea of prescription is not tenable. 

The act of 1855, invoked in this case, applies to informalities in auetiop 
and judicial sales, and not to radical defects inherent in the proceedings, 

We think the defendant entitled to the value of the improvements made 
by him on the lot of ground. These are shown to be worth five hundred 
and fifty dollars. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided a. d reversed; and it is further order. 
ed, adjudged and decreed, that plaintiff have judgment decreeing him to 
be the owner of the property described in his petition, and entitled, as 
against the defendant, to the possession of the same; and that he be put 
in possession of the lot of ground and premises in controversy, upon pay- 
ing the defendant five hundred and fifty dollars, the value of the improve. 
ments made by him on the Ict ; that no writ of possession issue in this 
case until said sum shall have been paid or tendered, and that, if not paid 
or tendered within sixty days after the filing of this decree in the Conrt 
of the first instance, the defendant may issue execution for the same. 
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No. 1,007.—Epwarp Kunemaxn v. Otympe Botsse and Husband. 


The placing by a tenant of a partition acrss the hall of a building rented, so as to he readily removed 
without injury to the building, is a change that the lessee may make, as being of the nature of con 
tract of lease. 

The lessor has the right to restrict the use and enjoyment of his property in the hands of the 
lessee. 

When the lessor subjects a'terations in the article of lease to his written consent, he is presumed to 
have had in view those changes which the lessee may make without the consent of the owner. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Roselins & Philips, for plaintiff and appellee. Hunt & Denegre, for 
defenants and appellants. 

Lazsavve, J. On the 17th Muy, 1865, the plaintif leased to the defen- 
dant, Olympe Boisse, anthorized by her husband, the property No. 156 on 
Canal street, with all the buildings. for a term of years, commencing on 
the 16th December, 1865, and ending on the lst October, 1870, for the 
annual rent of 3,500, payable monthly. 
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The contract of lease contains an express clause, that ‘‘ the lessee shall 
make no alterations without the written consent of the lessor.” This suit 
js now brought to rescind the contract of lease, on the ground that the 
defendant has made alterations in the premises, by erecting a petition in 
the hall of the ground floor,. without plaintiff’s consent and in violation of 
the contract of lease. 

The defendant pleaded the general issue. 

The District Court, after hearing the evidence, gave judgment for 
plaintiff. 

The defendant took this appeal. 

The substance of the testimony is as follows : 

A. Castaing.—I examined the house and saw the alterations (change- 
ments) made in the hall, lower floor. The hall, between one of the sides 
and the stairs, was closed with boards. A large portion of the stairs was 
closed from the floor to the ceiling, so as to divide the hall into two de- 
partments. This partition is nailed to the floor and stairs. Before these 
alterations were made, it was a hall from the front door to the yard ; it 
now forms two small apartments. This alteration prevents the current of 
air in the lower portion of the hall. This partition has not affected the 
dampness of the yard, but does affect the humidity of the hall. 

This partition is ‘‘une petite nuisance pour le corridore pour le plan- 
cher” —the floor is not so well ventilated as heretofore. 

Leon Oppermann.—I have examined the corridor of that house several 
times, and found a change in that corridor, consisting of a partition 
(clesion) made of tongued and grooved planks, and with a door, which 
forms a division making two apartments. This partition begins at the 
foot of the staircase and runs up to the ceiling. This partition has been 
sharped (taille) so as to fit well into the cornice. This partition intercepts 
the current of air ; it makes it damper, and the floor will rot more rapidly. 
Before this partition was put there, it was a simple hall running from the 
street to the rear. With this partition there, the hall is formed into two 
small apartments—one used as a workshop of shoemaker. Before this 
partition was put there, there was a small venetian door at about three or 
four feet distant from the front door, which did not reach the ceiling, and 
did not intercept the circulation of the air. 

There is a door to this passage way, which opens into the yard. If this 
door, leading into the yard, were kept constantly closed, it would not have 
the same effect of rotting the floor, as the partition; the air passes under 
the door. 

James Gallier.—The partition is made of tongued and grooved ceiling, 
about seven-eighth or inch stuff; it follows, I think, the line of the 
steps ; it is made fast to the string of the stairs by nails. I observed that 
boarding where it joins the cornice has been carefully scribed to it so as 
not to break the plaster. I suppose that partition could be removed in 
two hours. I do not esteem that that partition is an injury to that house. 
I think that air will pass as well under the door of the partition as under 
the other leading into the yard. But the floor of the house is so close to 
the ground, in consequence of the elevation of the banquette since the 
house was built, that Ido not think that the want of circulation would 
cause the floor to rot any faster. 
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1 suppose that a ground floor which is damp on the bottom and on the 
top, will rot quicker than one which is damp on the bottom and dry op 
the top. If these inclosures do produce dampness above, then would the 
Hooring rot at a quicker rate than if dry ; but it must be first proved that 
the dampness has been caused by the partition : in this case the air wil} 
cireulate under two doors as well as under one. This partition has the 
effect of shutting off a great quantity of air; it does on one side. That 
partition impedes the ventilation of the back part of the corridor. I think 
there are so many small outlets and cracks for air and ventilation, that 
complete stagnation of air under the stairs could not take place. The 
stagnation of air, with the partition there, is greater than it would be with- 
out the partition; the air has not the same circulation it would have were 
the partition removed. The effect of stagnation of air on flooring is to 
rot it, ifthe air isdamp. Besides the door in the partition, there is a 
clear passage of air up the stairs into the yard. I shouid say that the ven- 
tilation, as it is now, is sufficient. 

B. M. Harrod.—I saw the partition in the lower tloor and examined it; 
its removal would be no injury to the building ; it might be removed with- 
out any injury. Ido not think that its presence there is any injury to 
the owner of the building or materially affects the process of rotting the 
floor. This partition has a tendency to impede the circulation of the air; 
it shuts off a part of the light. If the passage of air and light depended 
upon that partition, I think the partition would have a tendency to create 
dampness; but I think there is sufticient air and light to prevent rot, with 
that partition there. This partition affects the appearance of the stair- 
ease ; it runs to the ceiling. 

W. Witsel.—There is a good deal of circulation of air there, and I have 
not observed any dampness, and never had the partition door opened; 
there is sufficient current of air without it ; as the stairway turns to the 
second floor, there is a large door which allows plenty of light and air. 

Jos. Ruklman.—I am the agent of Madame Olympe during her absence. 
That partition was put up on the lower floor somewhere between the lat- 
ter part of February and beginning of March. I remember the fact of its 
being put up, and seeing plaintiff going into the house before the work- 
men finished the partition; he made no objection to it at the time, that I 
know of. When I received a letter from plaintiff’s attorney, that was the 
first time I heard of his objections to the partition. As far as my know- 
ledge goes, that partition can be removed without any damage to the house 
or the stairs. The work has been put up very lightly. Plaintiff came 
there one morning, when we had the cistern repaired, and it was at the 
same time this work or partition was in progress. 

Auguste Carron.—l know this partition on the lower floor. Plaintiff 
came there whilst it was being put up, and afterwards, and after it was 
put up; he never notified Madame Boisse to remove that partition. 

(reo, Chevallier.—T made that partition; it makes no injury to the build- 
ing ; the only damage it would do to remove it, would be to buy a dime’s 
worth of putty to close the nail holes along the staircase. I, alone, could 
remove it in an hour. 

The above testimony satisfies us, that the partition and alteration com- 
plained of belong to that class of changes and modifications that a les- 
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a 
see has the right to make, as being of the nature of the contract of lease, 
when there is no stipulation to the contrary ; for we are of opinion that 
the exercise of that right may be restricted and modified, even entirely 
interdicted; in the lease. Duranton, vol. 17, Art. 97, says: ‘‘ that nothing 
prevents the lessee from making these light changes in the interior dis- 
tribution of the house, if this right has not been interdicted in the lease.” 

Troplong, du Louage, Art. 310, and Duvergier, Continuation de Toul- 
lier, vol. 18, Art. 398, are of the same opinion, and they both refer to 
Lepage, Lois des batiments 2de partie, page 186, who says: 

“Tly a dans une maison qui m’est louér, une grande chambre qui me 
serait plus commode, si elle etait divisée en deux par une cloison; quoique 
le bail me un donne pas le droit de faire cette nouvelle distribution, i] 
suffit qu'il ne me le defende pas pour que j’y sois autorise. Je pourrai 
done former unecloison en planches ou en briques posées sur leur champ 
ou de toute autre maniere, qui ne charge pas les planchers. Pareillement 
il existe dans une autre chambre une alcéve aui me géne, et le bail n’en 
parle ni pour m/‘obliger & la laisser subsister, ni pour m’autoriser a la 
deplacer. Le propriétaire serait mal fondé a m’empécher de me satis- 
faire, si je peur enlever l’alcove et la replacer e1 en n quittant, sans l’endom- 
mager et sans dégrader l’appartement. * ° 

There can be no doubt that the parties to a contract of lease may 
stipulate that the lessee shall make no change or alteration belonging to 
the nature of this contract, or without the consent of the lessor, who has 
the right to restrict the use and enjoyment of his property in the hands 
of the lessee. 

This stipulation would become the law of the parties. Civil Code, . 
Arts. 11, 1895. 

We now come to the legal effect of the clause in the lease: ‘‘'The said 
lessee agrees to make no alterations, without the written consent of the 
lessor, who reserves to himself the right of annulling this lease in case 
the said lessee should fail to pay the rent stipulated, or otherwise violate 
her contract.’’ On the trial of the case below, the defendant offered to 
prove by witnesses that, at the time the partition complained of was being 
erected, the plaintiff verbally consented to the same, and expressed his 
satisfaction with the manner in which the same was being made. But the 
Court refused to hear such proof, upon the ground that parol evidence 
was inadmissible under the written lease. 

We are of opinion that the District Court decided correctly. The par- 
ties having stipulated that this consent should be expressed in writing, 
and no new agreement being alleged by defendant, virtually agreed that 
no other kind of proof should be received, otherwise the term ‘‘ written”’ 
would have had no legal effect ; and we must presume that the parties 
have used the expression for the purpose of restricting the evidence of 
consent to literal proof alone, as they had the right to do. Civil Code, 

Art. 1895. 

The lessor, in subjecting the alterations to his written consent, is pre- 
sumed to have had in view those changes and modifications belonging to 
the nature of the contract of lease, and which the lessee may make without 
the consent of the owner, and not those that the lessee is not authorized to 
make by law. Duvergier, Continuation de Toullier, vol. 18, Arts. 398, 
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399. Troplong, du Louage, Arts. 310, 311. This clause is clear, ang 
leaves no room for interpretation, and must apply to the partition anq 
changes complained of, and such like, otherwise it would be nugatory, 
Civil Code, Art. 1946. 

The defendant has failed to produce a written consent to authorize the 
alteration complained of, and parol evidence offered to that effect having 
been rejected, there is no proof that this change was authorized ; but two 
witnesses having testified that the plaintiff was at the house several times 
while this partition was being put up, and made no objection to it, de. 
fendant’s counsel contends that the plaintiff, by his silence and tacit ap. 
probation, gave his implied consent to the work, and he cannot now ob. 
ject to the same. Weare of opinion that parol evidence having beep 
offered to prove an express verbal assent, and rejected as inadmissible un. 
der the lease, we cannot now presume an implied consent. Were we to 
do so, we would contravene the text of Art. 2267 of the Civil Code, which 
refuses to the judge the discretion of presuming when parol evidence is 
not admissible ; besides, the circumstance that the plaintiff was at the 
house several times while this partition was being put up, and made no 
objection to it, does not necessarily authorize the inference that he did 
not, at other times and elsewhere, make his objections to the defendant, 
who, nothing shows in the record, was present when the plaintiff went to 
the house ; it is not, as commonly ealled, a negative pregnant with an 
affirmative, that he did give his consent. The presumption is not weighty, 
precise and consistent. C.C. Art. 2267. Presumptions are consequences 
which the law or the judge draws from a known fact to a fact unknown, 
C. C. Art. 2263. The fact known is that he was present at times when 
the defendant was not present ; can we draw the consequence that he did 
not object at other times? We cannot. 

Upon the whole, we are of opinion that the plaintiff has made out his 
ease, and that our learned brother of the District Court has decided the 
contest correctly, and that his judgment must be affirmed. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, at the cost of the defendant and appellant. 


No. 520.—CLEMENCE JACQUINET ». SOPHIE Bovutron. 


When an obligor, from inevitable accident or irresistible force, cannot perform one of two things 
either of which at the time of his engagement he had the option to do, ge is not relieved from 
the obligation to perform the other. 


PPEAL from the Fifth District Court of New Orleans, Whitaker, J. 
L. Castera, for plaintiff and appellant. J. L. Tissot, for defendan 
and appellee. 

TALIAFERRO, J. Mademoiselle Sophie Boutron, the defendant, carrying 
on the millinery business in New Orleans, engaged at the city of Paris, 
in France, in October, 1860, for three years, the services in that line of 
business of the plaintiff, Miss Clemence Jacquinet. The services were to 
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commence on the arrival of the parties at New Orleans. The employe 
was to receive a certain fixed salary, and her board and lodging. The 
defendant contracted to pay the plaintiff's traveling expenses from Paris 
to New Orleans; to be repaid, however, if plaintiff left defendant’s service 
within the first year of the engagement. It was further stipulated that 
in the event the plaintiff should withdraw from the defendant's service, 
or the defendant should discharge the plaintiff before the expiration of 
the three years, the defendant should be bound to pay the plaintiff's 
traveling expenses on her return from New Orleans to Paris, on 
the condition that the plaintiff should not remain in New Orleans. It 
seems it was optional with defendant to furnish money for this purpose, 
orto secure and pay for a passage to France for plaintiff, on board a first- 
class sailing-vessel. Some dissatisfaction having arisen between the par- 
ties, the plaintiff, a short time after the termination of the first year’s 
service, withdrew from the defendant's employ; and on the 31st of 
December, 1861, and also on the 6th of January, 1862, she wrote to the 
defendant, requiring her in accordance with their contract to furnish her 
money to return home. This was refused, and on the 4th of February 
following, this suit was instituted in which plaintiff demands two hundred 
and fifty dollars as traveling expenses, necessary to enable her to return 
to Paris, with interest thereon from judicial demand, and forty dollars 
per month as damages for the time she would be compelled to remain in 
New Orleans by the refusal of defendant to pay her. The answer avers 
that the defendant was only bound by the contract sued upon, to pay 
plaintiff's passage to France on a sailing-vessel, if any such passage had 
been engaged by plaintiff, which defendant avers was never done. She 
prays that the suit be dismissed at plaintiff’s cost. Judgment was first 
rendered on the llth of February, 1863, in favor of plaintiff for two 
hundred and fifty dollars, and costs of suit. The defendant obtained a 
new trial, which resulted, on the 21st of April succeeding, in a judgment 
in favor of the plaintiff, decreeing defendant ‘‘to pay the plaintiff two 
hundred and thirty dollars, with judicial interest from the Ist of June, 
1862, or secure for plaintiff a passage from New Orleans to Havre and 
Paris, either by the direct route, in a sailing-vessel of the first class, or 
by way of New York, on or before the first of May proximo, at the 
charge and cost of the said defendant; and it is further ordered, 
ajjalged ant decreed, that the said plintiff have jalgmont against the 
sail defendant, in the sum of forty dollars per month from Ist of June, 
1862, tu date of this judgment, as damages—say four hundred and seven- 
teep dullars and thirty-three cents, and costs of suit.” 

From this julgmenut defendant has appealed. 

The defendant complains of the judgment, because it was determined 
by events that transpired after the ‘ contestulio litis,” instead of being 
decided exclasively upon the state of facts that existed in February, 1862, 
when the parties jeined issue. At that time, it is contended that it was 
impossible fur defendaat to comply with her part of the contract. It 
was shown on her part, that at that time the port of New Orleans was 
blockaded by a squadron of United States vessels of war, and that the 
port was opened on the Ist of June, 1862, facts which are matters of 
history. Itis coutended that the blockade of the port constituted the 
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vis major or irresistible force, which dispensed the defendant from the 
obligation to secure for the plaintiff a passage to France; and, further, 
that it also deprived the plaintiff of the power to fulfill her engagement 
to defendant, not to remain in New Orleans after the annulment by either 
party of their contract. It is held, therefore, that this suit was prema. 
ture, and should be dismissed. 

The judgment of the Court « yuo, was predicated upon the reason that 
defendant having been put in mora by the demand made before the insti. 
tion of the suit, and the vis major alleged, being removed by the opening 
of the port on the Ist of June, 1862, sometime before the decision of 
the suit, she could no longer refuse to comply with the contract. 

A bill of exceptions was taken on the part of defendant, to the intro. 
duction of evidence to show the amount necessary to defray the traveling 
expenses of plaintiff from New Orleans to Paris by way of New York, as 
defendant by her contract, was under no obligation to pay plaintiff's pas. 
sage across the sea, except on board a sailing-vessel direct from New 
Orleans. We think the testimony was properly admitted. No route is 
expressed in the contract. It is simply that the traveling expenses shall 
be paid by defendant, or a passage secured at her cost, on board a first 
class sailing-vessel. < 

There might be force in the objections urged against the judgment, if 
the facts justified the inferences which seem to have been drawn from 
them on the part of the defendant. But'we see no evidence in the record 
showing that the impediment of the blockade, formed in this case the 
‘irresistible force,” contemplated by law to exonerate a party from com- 
plying with a contract. The defendant had the option to pay the money 
necessary to discharge the traveling expenses of the plaintiff from New 
Orleans to Paris, or to secure for her (free of cost to plaintiff) a passage 
to Havre on board a first-class sailing-vessel. She might have paid the 
money, if she could not, on account’ of the blockade, have engaged a 
passage on board a vessel going to France. The latter being impossible, 
did not release her from doing the former—the very thing required by 
the plaintiff. Where an obligor, from inevitable accident or irresistible 
force, cannot perform one of two things, éither of which he had at the 
time of his engugement the option to do, he is notrelieved from the obliga-, 
tion to perform the other. Neither, on the other hand, do we see the 
vis major which deprived the plaintiff of the power to perform the 
condition upon which she had the right to demand her traveling expen- 
ses, viz: that of returning from New Orleans to Paris. If, at the time of 
the institution of this suit, and for a month or two afterwards, it were 
impossible for the plaintiff to sail for France from New Orleans, it by no 
means follows that she could not have gone by land to New York, or 
some other port not blockaded, and from thence set sail for her native 


land. Being, what the record authorizes to suppose, a subject of France, * 
no serious difficulty would have been encountered by her in passing 
through the two sectionsoi this country, then warring against each other, 
France being a neutral power. The mere dictum of counsel in their 
brief, that it was impossible for the plaintiff to comply with her obliga- 
tion to return to Paris, in the absence of any evidence establishing that 
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fact, must be taken with some grains of allowance. We do not thirk 
the evidence justifies the claim set up for damages. 

It is therefore ordered, adjudged and decreed that the judgment of the 
Pistrict Court be annulled, avoided and reversed. And it is further 
ordered, adjudged and decreed, that the plaintiff recover from the defen- 
dant the sum of two hundred and thirty dollars, with judiciul interest 
thereon from judicial demand, with all costs incurred in the Court below, 
the plaintiff and appellee paying costs of this appeal. 


No. 1200.—Wm. McCracken r. B. B. Suwos. 


Where the return shows that defendant was cited by service ‘on Miss B. B. Simms, a white person. 
about the aze of fourteen, residing in defendant's honse: // //—Not to be a legal citation. 


PPEAL from the District Court, Parish of Pointe Coupée, Couley, J. 
A Smith & Halsey, for plaintiff and appellee. EKdirard Phillips, for 
defendant and appellant. 

Hyman, C. J. Inu this case the plaintiff took a judgment by default 
against the defendant. 

The defendant did not appear nor file an answer, and the plaintiff 
obtained a final judgment against him. 

The defendant has appealed, and urges in this Court « renewal of the 
judgment, because he was not legally cited. 

The sheriff’s return shows that he received, on the 12th of June, 1866, 
copies of the citation and petition, and served them on 24th July, 1866, 
on Miss B. B. Simms, a white person, about the age of fourteen, residing 
in defendant's house. 

The service of citation and petition, as shown by the return, is defee- 
tive in several respects. 

It is only necessary to notice one of the defects. 

Tbe return does not show that the service of copies of citation and 
petition, was made at the usual place of domicile or residence of the 
defendant. See Code Practice, 189; 12 La. 550; 14 La. 212: 5 An. 147 
and 217. 

The defendant was not legally cited. 

The plaintiff contends that, as the note of evidence shows that the signa- 
ture of the note sued on was admitted, we are to conclude that the defen- 
dant made appearance, either in person or by attorney. 

By whom this admission was made, the note of evidence does not 
inform us, and we cannot draw a conclusion from the admission that con- 
tradicts the record. 

It is ordered, adjudged and decreed that the judgment of the lower 
Court be annulled, avoided and reversed. 

And it is further decreed, that the case be remanded to the lower Court 
to be proceeded in according to law. 


» 
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No.413.—W. W. Easreruine cv. James P. THOMpson. 


An-« ;aste order of seizure and sale of mortgaged property, under a title importing a confession of 
judgment, must not contain any other or superior right over the property than that given by the 
mortgage. The law will not allow the mortgagor to incorporate a privilege on the property mori. 
gaged, in the decree rendering the mortgage executory. The arder must follow strictly the Speci 
fications in the act of mortgage. 


PPEAL from the District Court, Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellee. W. G. Wyly, for 
defendant and appellant. 

Hyman, C.J. The appellee has placed on file in this Court the transcript 
of appeal. He has also filed an answer praying for damages, as in case of 
a frivolous appeal. 

The answer compels an examination of the record, in order to ascer. 
tain whether the defendant had any probable grounds for his appeal, 
Indeed, the practice of the Court is to examine the record, in cases which 
are brought up by the appellee, in the same manner as if the transcript 
had been filed by the appellant, and to render judgment in accordance 
with right upon the merits of the appeal. 

On looking into the record, we find that the plaintiff obtained an order 
of seizure and sale upon a simple authentic act of morigage. The 
instrument does not accord to him any privilege upon the property 
hypothecated. ; 

Yet, the petition for an order of seizure and sale prays ‘‘ for a privilege 

. and priority of payment on the proceeds of said sale” of the property hy- 
pothecated, and the decree recognizes such priority and privilege, for the 
sum claimed, and awards ‘‘a writ of sale” accordingly. 

The distinction between a mortgage and a privilege is clearly defined 
by the Code. A mortgage is a right granted to the creditor over the pro- 
perty of his debtor, for the security of his debt, and gives him the power 
of having the property seized and sold in default of payment. C.C. 
3245. A privilege is a right which the nature of the debt gives to a credi- 
tor, and which entitles him to be preferred before the other creditors, 
even those who have mortgages. C. C, 3153. ‘‘And privileges can be claim- 
ed only for those debts to which it is expressly granted by the Code.” 
C. C. 3152. See also Harned v. Churchman, 4 An.313 ; Bachus v. Moreau, 
ib. 314 ; Citizens’ Bank v. Cary, 12 R. 279; Cleveland v. Sproul, 12 Rob. 
172, and Boner v. Muhle, 3 An. 603. 

As the creditor in this case only holds a mortgage against his debtor, 
the decree which grants him the superior security of a privilege is errone- 
ous. The party who obtains the ex parte order of seizure and sale must 
take care that he doves not exact more than is just, or a different thing 
from that which he is entitled to. 

It will not do fur the creditor to say that the ex parte order cannot pre- 
judice the rights of third persons, and that it must be a matter of indiffer- 
ence to the debtor, whether his property is sold under an act importings 
mortgage or one importing a privilege, since the same property is to be 
sold in both instances. 
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The reply is, the right which the creditor seeks to enforce grows out of 
a contract in an authentic form. The creditor cannot take any more, or 
any other thing, than that which is granted by the act ; and, if the Court 
were to award him a different thing, it would make a new contract for the 
debtor. Moreover, there may be cases where good faith would require 
the mortgagor to do nothing to impair the vendor’s privilege, or the privi- 
lege of the builder or material man. 

It is therefore ordered, adjudged and decreed by the Court, that the 
judgment of the lower Court be avoided and reversed ; and now proceed- 
ing to pronounce such judgment as ought to have been pronounced, it is 
ordered, adjudged and decreed, that an order of seizure and sale issue in 
favor of the plaintiff, directed to the sheriff of the parish of Carroll, com- 
manding him to seize the following described tract of land, of the defen- 
dant, situated in said parish, viz: the north half of section No. 11, in 
township No. 19, range No. 11 east, containing three hundred and twenty- 
three and 50-100 acres, and sell the same in conformity to the law regu- 
lating seizures and sale, to pay the plaintiff the sum of seven hundred and 
forty dollars, with interest thereon, at the rate of eight per cent. from 
the 4th day of January, A. D. 1861 until paid, said debt and interest be- 
ing secured to the plaintiff by the conventional mortgage executed by the 
defendant, and bearing date the 30th day of October, A. D. 1860; and it 
is further ordered that the costs of the proceedings, in the order of seizure 
and sale in the lower Court, be paid by the defendant, and that the costs 
of the appeal be paid by the plaintiff and appellee. 


RAR ARABIA ADrner~>n>nn" 


No. 79.—CHARLES GALLAGHER 7. PH@BE Tyson AND JOHN J. Tyson, 


Notice of protest, enclosed in a letter addressed to the endorser, sent by mail to a post-ottice in the 
parish of his residence, is a good notice, in the absence of any proof that there was another post 
office nearer to his residence. 


PPEAL from the Tenth District Court, Parish of Tensas, Farrar, J. 
Buchanan & Gilmore, for plaintiff and appellee. 7. P. Farrar, for 
defendants and appellants. 

Insuey, J. This is an appeal from a judgment of the District Court of 
Tensas, against John J. Tyson, one of the defendants, as the endorser of 
four several promissory notes, all drawn in Tensas parish, and duly pro- 
tested at their respective maturities, in 1859, at New Orleans, were they 
were made payable. Notices of protest in due legal form were duly 
served on the endorser, by letteis addressed to him by the notary at 
Kirk’s Ferry, a post office in the parish of Tensas, and put in the post- 
office at New Orleans. 

It has been repeatedly held by this Court that a notice to an endorser, 
sent by mail to a post-office in the parish of his residence, is a good notice 
in the absence of any proof, that there was another post-office nearer to 
the endorser. Medley v. Norris, 2 A. 141; Yeatman v. Erwin, 5 La. 266, 
and Knox v. Buller, 7 A. 42. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellants. 















































36 ; SUPREME COURT OF LOUISIANA, 


Field & Co. v. New Orleans Delta Newspaper Company. 


513.—Cyrvs W. Fretp & Co. r. NEw ORLEANS DeEvta NEWSPAPER Company 


An absentee having property in the State, or within the jurisdiction of the Court, liable to seizure by 
his creditors, may be brought into Court by a curator «d ho-, without attaching his property. 
The process of attachment is one mode by which the creditor may pursue his debtor, in the cases 
specitied by law, but is not exclusive. In cases where the absent debtor leaves his property with 
out anadministrator or agent, the creditor may cause him to be cited through a curator ad jy, 
and a judgment rendered contradictorily with the curator «/ ho-, in such cases, is binding on the 

absent debtor. 


PPEAL frem the Secoud District Court of New Orleans, Whitaker, J. 
A Martin Blache, for defendants and appellees. 

W. W. Handlin’s brief, for plaintiffs and appellants, on rehearing.—It is 
nevessary, on the trial of this exception, to assume certain principles, 
which must be granted, in order to arrive at the true issue raised by the 
pleadings. ‘The defendants must be considered asabsentees. ‘‘Absentee 
is the person who has resided in the State, and has departed without leay. 
ing any one to represent him. It means also the person who never was 
domiciled in the State, and resides abroad.” It must be granted also, 
that all the facts set forth in the petition, and not denied by the excep- 
tion, are to be taken as true, on the trial of the exception. ‘On the 
trial of such an exception, which is in the nature of a demurrer, all ayer. 
ments of the petition are taken as true.” 2 New Hen. Dig., 1169 ef sey, 

The only two points, then, raised by the exception, are: 1. That there 
was no property attached; and, 2. That there was no personal citation, or 
citation at the domicile; and he relies on the ease of Dupuy vy. Huut, 
Withont reviewing all the decisions, at present, I refer to my original 
brief, and will only remark, that in the case of Tudor v. Thayer, 6 A. %, 
to cancel a mortgage there was neither citation on the defendants nor 
attachment. 

But leaving aside the correctness of the decisions of the Supreme Court 
ifor which T have great reverence) on this subject, [ shall content myself 
with the authority of the Code of Practice. 

Article 116 provides, that ‘‘ if the person intended to be sued be absent, 
nnd not represented in the State, the plaintiff must demand that a curator 
ad hoehe named to defend the suit,” not the attachment. ‘‘ If the minors, 
the interdicted, or absent persons, against whom the suit is brought, had 
no tutor or enrator, and the plaintiff has had a special curator appointed 
to defend them in the suit, the service mnst be made on that eura- 
tor.” 195. 

** The above provisions shall not be so construed as to prevent persons 
having claims against a minor, or person absent, from pursuing the same, 
previous to a curator or tutor having been appointed, as above prescribed; 
bunt, in such cases, the person claiming must in his petition, pray the 
Court to which it is addressed to appoint a tutor or enrator ad hoe to 
defend the minor or absent person in the action.”. 964. 


In remedies, the /er fori must govern. Story’s Con. 7556. Kent says: 
‘*But on this subject of conflicting laws, it may be generally observed 
that there is a stubborn principle of jurisprudence, that will often inter- 
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yene and act with controlling efficacy. This principle is, that when the 
ler loci contractus and the /er fori, as to conflicting rights acquired in each, 
come in direct collision, the comity of nations must yield to the positive 
law of theland. Jn fali conflictu magis est, ut jus nostrum, quam jus alienum 
srvemus. Kent Com. 39, p. 461, 3d ed. 

Reporter.—The judgment in this case was rendered on a rehearing, an 
opinion having been had on the first hearing, aftirming the judgment of 
the Court below. The final judgment was rendered by Howe t, J. 

Howett, J. Plaintiffs allege that the New Orleans Delta Company, 
composed of H. J. Leovy, D. Daponte and P. E. Bonford, of New 
Orleans, is indebted to them in the amount of three promissory notes, 
signed by said Leovy, as the Business Manager, drawn to his own order, 
and endorsed by him and the other two members, and duly protested: 
that the said defendants are absentees; that they have no known agents 
in the State; that no curator has been appointed for the administration 
of their property, and that they have property in New Orleans, out of 
which their claim can be satisfied. They pray that a curator ad hoc be 
appointed to defend said absentees in this suit, and for judgment against 
them in solido. 

Martin Blache, Esq., appointed curator ud hoc, excepted to the juris- 
diction of the Court, on the ground that no property of the defendants 
had been attached, and no personal service made. This exception was 
maintained in the lower Court, and on appeal the judgment was affirmed 
by this Court. A rehearing was granted, and plaintiffs’ counsel strenu- 
ously contends that, under the express provisions of our law, an absen- 
tee, having property in the jurisdiction, may be brought into Court 
bya curator ad hoc- without attaching his property, and in support of 
this position he relies on Article 57 C. C., and Articles 116, 195 and 
64, C. P. 

Article 57, C. C., in the chapter treating of the curatorship of absen- 
tees, provides that, ‘‘if a suit be instituted against an absentee, who 
has no known agent in the State, or for the administration of whose 
property no curator has been appointed, the Judge before whom the 
suit is pending, shall appoint a curator ad hoc to defend the absentee 
in the suit.” 

Article 116. C. P., in the chapter treating of the persons ‘‘against 
whom actions may be brought,” declares that, ‘‘if the minor, whether 
under or above the age of puberty, against whom one intends to insti- 
tute a suit, has no tutor nor curator ad litis, the plaintiff must demand 
that a curator ad hoc be named to defend the suit. The same course must 
he pursued, if the person intended to he sued he absent, and not represented in 
the State.” 

Article 195, in the section treating ‘‘ of petition and citation,” pro- 
vides that, ‘‘if the minors, the interdicted, or absent persons against 
whom the suit is brought, had no tutor or curator, and the plaintiff has 
had a special curator appointed to defend them in this suit, the service 
must be made on that curator in person, or at his domicile.” 

Article 964, in the section treating ‘‘ of the appointment of tutors and 
curators of minors, interdicted and absent persons,” declares that ‘‘ the 
above provisions” (prescribing the rules for the appointment by the 
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Probate Court of such tutors and curators) ‘‘ shall not be so construed 
as to prevent persons having claims against a minor, or a person absent, 
from pursuing the same previous to a curator or tutor having beep 
appointed as above prescribed ; but in such cases, the person claiming 
must, in his petition, pray the Court to which it is addressed, to appoint 
a tutor or curator ad oc to defend the minor or «hsent person in the 
action.” 

Those articles are plain, and, as said in the case of Dupuy v. Hunt,2 4 
562, they ‘‘ presuppose that the absentee has property in the State, which, 
of itself, would give a court jurisdiction,” and, in our opinion, provide 
the mode in which a creditor may enforce his right in a case where ap 
administration by a tutor or curator has not been ordered, as provided 
for in the codes, on the principle that the omission to have the property 
or estate administered in due form, shall not prevent a creditor from 
making the property liable for his claim. 

We understand that all these articles must be taken together, and 
construed with reference to the subject-matter treated of in those portions 
of the codes in which they are found, and that they provide that where 
there may be a curatorship or tutorship, but none has been obtained or 
demanded by any one entitled to it, a creditor may have a tutor or cura- 
tor ad hoc appointed to represent his debtor in the particular suit, which 
is in effect a special tutorship or curatorship pro hoc rice. 

The process of attachment is one mode by which a creditor may pursue 
in the cases specified by the law, but is not exclusive. There may be 
eases of absent debtors, where the creditor may not be able to take the 
oath or give the bond, and yet have a remedy, as provided in these 
articles, by which he can have his debtor served in the person of a substi- 
tute or representative in law. Inthe ease of Dupuy v. Hunt, cited above, 
this Court recognized three contingencies, in which a curator ad hoe may 
be appointed: ‘‘If the absentee /eaves his property without an administra- 
tor or agent, if it be altached at the suit of a creditor, or if the absentee 
becomes a necessary party to a suit between other persons lawfully in 
Court, in the furtherance of justice the law authorizes a curator ad hoc to 
represent him. There is then, something on which the jurisdiction of the 
Court is based, and the judgment rendered would be within the recog- 
nized and ordinary prerogatives of the judicial power.” This case may 
be classed in the first category. 

Under this view of the law, and the allegation in plaintiffs’ petition, 
that the debtors, who are absent and not represented, have property in 
the jurisdiction of the Court, we think a proper case is presented for the 
appointment of a curator ad hoc, and that service upon him is sufficient. 

No question is raised as to whether there should be a curator to each 
absentee, the allegation being that the three composed a newspaper com- 
pany, and the notes sued on and endorsed by them were given for paper 
furnished to them. It should also be remarked that the suit was brought 
in the Court vested with probate jurisdiction. 

We think our conclusion conflicts in no manner with the doctrine 
established or enunciated with others, in the case of Dupuy v. Hunt, upon 
which the curator ad doc relies for sustaining his exception. 

In that case Hunt, the defendant, was a resident of Mississippi, afd 
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the property in reference to which the controversy arose, was alleged to 
be in his possession. There was nothing upon which the jurisdiction of 
the Court could be based. Here the allegations of the petition (which 
for the purposes of the exception are taken as true) show that there is 
property, which plaintiffs, through a curator ad hoc, can subject to their 
claim. In that case the point decided was, that a Court in Louisiana 
could not render a judgment against a resident of another State or coun- 
try, Who was never in the State, had no property in it, and was entirely 
unconnected with a pending or possible litigation, by the appointment of 
a curator ad hoc to represent him, in which decision we concur. Nor can 
the decisions in the other cases quoted be considered antagonistic with 
the ruling here recognized. 

We think the provisions of law under our consideration are plain and 
positive, and that the doctrine, sometimes broadly stated, that a party 
can be brought into Court only by his property, or by legal service of 
citation, must be understood as subject, in certein circumstances, to their 
operation, and that in the contingency provided for by them an attach- 
ment of the property is not essential. The law does not say that creditors 
in such cases, shall resort to the attachment process, and have property 
attached in order to prosecute their claims. 

It is therefore ordered that the decree heretofore rendered by us be 
set aside, and it is now ordered that the judgment appealed from be 
reversed, that the exception be overruled, and the case remanded to be 
proceeded in according to law. ‘The defendants and appellees to pay the 
costs of appeal. 


No. 1170.—Joun Bronson, Jr., et al. vr. Batcn, WARDEN et al. 


The appea! will not be dismissed on the ground that the appeal bond was given in favor of the wife. 
the surviving partner in community, as tutrix to her minor children, and not in her own right 
The tutrix is ex oficio administratrix of the estate, and the judgment appealed from is the pro- 
perty of the estate ; so is the appeal bond. 

The administration of the succession involves with it the administration of the community, and the 
administrator may rightfully cause the community property to be sold to pay the debts of the 
succession. 


PPEAL from the Fifth District Court, Parish of Iberville, Posey, J. 
A, Talbotand F.. S. Goode, for plaintiffs and appellants. Barrow & 
Pope, for defendants and appellees. 

Lasavve, J. The petitioners represent that they are the legitimate and 
only children of John Bronson, and being residents of the State of 
Lonisiana, and loyal citizens of the Confederate States of America, 
and are entitled to the property of the said John Bronson, who 
resides in the State of New York, and against whom proceedings 
of confiscation lave been instituted, and in which, under act of Con- 
gress of Confederate States, petitioners have intervened ; that petitioners 
are the owners of a certain tract of land situate in the parish of Iberville ; 
that the defendants have obtained an order of seizure and sale against 
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said tract of land; and that the proceedings are invalid, null and void, pea 
various grounds, which they enumerate in detail. 

They prayed for and obtained an injunction arresting the sule, 

The defendants appearing, peremptorily excepted to the petition, op 
the ground that said parties had no interest in the subject-matter of the 
said suit, they being in no way the owners of said land, but the same be. 
longing in truth to said John Bronson. 

They prayed that the injunction may be dissolved, with damages oy 
the bond of injunction. 

The Court dissolved the injunction and allowed damages. 

The plaintiffs applied and prayed for a devolutive appeal by petition, 
in which they alleged that Timothy Young, one of the defendants, has 
died since the rendition of the judgment, leaving a surviving widow iy 
community, Aun Young, and two minor children, Julia and Thos. Young, 
and to whom their mother has qualified as natural tutrix, and who should 
be made parties to the appeal. 

They prayed for a devolutive appeal, and that Aun Young, in her own 
right, as partner in the community with her deceased husband, and as 
tutrix of her minor children, be made parties to said appeal. 

Mrs. Ann Young was duly cited, and served in her own right and as 
tutrix. 

The plaintifis and appellants executed a bond, with a surety, for one 
hundred dollars, in favor of Samuel Warden, Joseph H. Balch and Ann 
Young, tutrix, and Michael Credon, executors, administrators and assigns. 

The objection is, as it is perceived, that the bond is not given in favor 
of Ann Young, in her own right, and that, therefore, she is not a party 
to the appeal. 

The defendants and appellees rely on the authority in the case of Clark 
v. Hébert, 14 An. 183, where this Court said : 

** This suit has been brought against the defendant in her capacity,of 
widow in community and tutrix to the minor children of Vincent Kirkland, 
deceased ; and the defendant, in her capacity of tutrix, has set up a re- 
conventional demand. The appeal bond is executed by the plaintiffs in 
her favor, in her individual capacity only. ‘The appeal is defective in not 
making the defendant a party in her capacity of tutrix.”’ 

In that case, the Court properly dismissed the appeal ; the defendant 
had become a plaintiff as tutrix in her reconventional demand, and she 
was essentially a party as appellee, and no bond was given in her favor. 
In the present case it is the reverse ; the bond is executed in favor of the 
tutrix, who, as er vfficio administratrix, represents the estate which is pre- 
sumed to be accepted under the benetit of an inventory, the heirs being 
minors. 2 A. 462. 10 A. 534. 5 A. 180. 7A. 134. 12 A. 457. The 
judgment appealed from belongs to t!« estate, so does the bond; the pro- 
ceeds of the judgment, or of the bond, would inure to the benefit of 
the community, but they must pass through the succession before they 
reach the widow in community; until a liquidation and settlement, and 
payment of the debts of the succession, the community is but a name, a 
hope. After the death of the husband, the community debts are generally 
set up against his succession. 17 L. 238. At the dissolution of the mar- 
riage, the wife or her representatives can claim nothing until debts be 
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paid, and cannot sue for half the price of any specific property acquired 
during marriage, when a liquidation of the community does not show 
any gains to be divided. 1 R. 378. 2A. 30. 

The administration of the succession of the deceased husband involves 
with it the administration of the community, and the executor or 
administrator may rightfully cause the community property to be sold to 
pay the debts of the succession. 12 A, 222. 

We are of opinion that the bond is sufficient, and covers the interest 
of all parties, including the widow in community. 1 R. 258. 

The motion to dismiss is overruled. 

On the merits, we are of the opinion the District Court did not err in 
dissolving the injunction; the petition represents that the land seized was 
the property of John Bronson, plaintiff’s father, residing in the State of 
New York, and that plaintiffs, being residents of Louisiana, were entitled 
to the property of said John Bronson. This allegation shows that the 
plaintiffs were not the owners. 

But we have looked in vain in the record to find evidence of the amount 
of the judgment, to serve as a basis for the damages and interest allowed 
by the Judge on the dissolution of the injunction; it was the duty of the 
defendant to introduce in evidence the judgment enjoined, or other legal 
proof to fix the damages and interest. 

We are bound to reverse the judgment, and render such decision as is 
authorized by the record. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled and reversed, and it is further ordered and decreed that 
the injunction be dissolved, and that the plaintiffs and appellants pay 
costs below, and the defendants and appellees those of this appeal. 


No. 1226.—Ricuarp Mason, Administrator, r. THe Execvtors or HALLER 
Nutt. 


When an appeal is taken from an interlocutory order, in an appealable case, and the parties are before 
the Supreme Court, it is not incumbent upon them to dismiss the appeal «r ofn-iv, even though it 
is not shown that an irreparable injury will be done. 

An administrator has not authority beyond the limits of the State that appointed him. 

He must be confirmed in his administration by the Courts of the State, in which property is situated, 
or debts are owing, befcre he can administer the property or sue therein for the debts. 


4 PPEAL from the District Court of the Parish of Tensas, Furrar, J. 
A Mayo & Spencer, for plaintiff and appellee. <Aroni & Collier, for 
defendants and appellants. 

Hyman, C. J. In the transcript in the above named suit, we find two 
orders of appeal. 

One is from an order of the clerk of the District Court, ordering the 
registry, recording and execution, of the will of Caroline M. Williams, 
deceased. 

There is no certiticate that the transcript contains the evidence adduced 
on the trial of the application for the order of registry and execution of 
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the will. There is no statement of facts nor bill of exceptions. There 
has not been filed in this Court, within the delay allowed by law, an assign. 
ment of error of law as appearing on the face of the record. 

The appeal, therefore, from the order of the clerk, ordering the registry 
und execution of the will, must be dismissed. See Code of Practice, 
Articles 896 and 897. 

The other order of appeal is from a decree of thé Court overruling 
defendants’ exception, wherein they deny the right of plaintiff to sye 
them for debts alleged to be owing by them to the estate of Caroline M. 
Williams, deceased. 

The plaintiff sued the defendant as the administrator of the estate, by 
the appointment of the Probate Court of Adams county, State of Missis. 
sippi, and defendants, in their exception, averred that he had not been 
recognized administrator of the succession by authority of this State, that 
the succession had not been opened herein, and that plaintiff had no 
authority to sue them, and prayed that the suit might be dismissed. 

The amount claimed in this case, gives us jurisdiction as appellate 
Court from a decree of the lower Court, but the decree from which the 
appeal is taken is interlocutory, and it is not shown that the same may 
cause an irreparable injury to the defendants, the appellants, and had the 
plaintiff, the appellee, moved to dismiss the appeal from this decree, we 
would have dismissed it. 

We do not think that it is incumbent on us to dismiss the appeal with- 
out a motion for that purpose, as we really have appellate jurisdiction of 
the case, and the parties are before us. 

The exception of the defendants was well taken, and the suit should 
have been dismissed. 

The plaintiff was appointed in the State of Mississippi, and, by its au- 
thority, administrator of the estate of Caroline M. Williams, deceased; but 
he has not obtained a confirmation of his appointment in our courts, and, 
before so doing, he has not the right to sue the defendants in this State, 
for debts owing by them to the estate. 

An administrator of an estate has not authority beyond the limits of 
the State that appoints him. 

He can neither administer the property of the estate situated in another 
State, nor collect debts therein owing to the estate. 8 La. 508. 17 
An. 15. 

He must be confirmed in his administration by the courts of the State 
in which the property is situated or the debts are owing, before he can 
administer the property or sue therein for the debts. 

Plaintiff has referred us to several decisions of this Court, wherein this 
Court has sustained suits of administrators appointed by authority of 
other States, without their appointments having been confirmed by autho- 
rity of this State, for the recovery of the possession of property brought 
to this State from the States that appointed them, and he relies on those 
decisions to sustain this suit. 

The decisions are only confirmatory of the doctrince announced in2 NX. 
S. p. 20, ‘*that he who is answerable to another for a thing placed in his 
possession, has such a special property in it as to enable him to maintain 
an action for its possession, if taken by a stranger.” 
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“The ne plaintiff i is not suing the defendants to recover from them the pos- 
session of property belonging to the estate of Caroline M. Williams, and 
which was under his charge by virtue of his appointment of administrator 
by authority of the State of Mississippi, and of which he has been dis- 
possessed by defendants, or any other person; but he is seeking to re- 
cover of defendants a sum of money by process in our courts, on evidence 
of indebtedness, of which he has the possession and control. 

It is decreed that the appeal from the order of the clerk, ordering the 
registry, recording and execution, of the will of Caroline M. Williams, 
deceased, be dismissed, at the costs of the appellants. 

It is further decreed, that the judgment of the District Judge, over- 
ruling the defendants’ exception, be avoided and reversed, that the excep- 
tion be sustained, and that the suit brought by plaintiff against defen- 
dants, styled Richard Muson, Adm’r, v. Executors of Haller Nutt, be 
dismissed, plaintiff to pay all the costs of said suit. 


SAAD APADAADADAA AAA RADAR AA AAAAAAAARARAAAAANS 


No. 1185.—Crrizens Bank v. Wm. W. Puau. 


Where the mail service, between two points, is suspended or broken up, a notice ot protest, deposited 
in the post-office by the notary at one place, addressed to an endorser, who resides in another, is 
not good; the post-office affords a safe means of conveyance, but not alegal place of deposit for 
notices 

Notice of protest, addressed to the endorser, sent by mail, must be addressed to the nearest post-office 
to his residence, unless it is shown that he is in the habit of receiving his letters and newspapers 
from one more distant. 

The acts of the Legislature of 1827 and 1855, do not change the general commercial law, in regard to 
the diligence to be used in serving notices of protest; these acts merely provide a new mode of 
proving such diligence. 

Where the mail service cannot be used as a means of conveying notice, the holder of commercial 
paper is not excused if he does not use ail other practicable means of bringing home notice to 
the party whom he wishes to charge. 


4 PPEAL from Fourth District Court, Parish of Assumption, Beauvais, J, 
Hyams & Jonas, Bush & Goode, and Miles Taylor, for plaintiff and 
appellant. Nicholls & LeBlanc, for defendant and appellee. 

InstEy, J. The defendant, who is sued as the endorser of a promissory 
note made payable at the Citizens’ Bank, New Orleans, which was pro- 
tested for non-payment at its maturity, on the 20th December, 1862, 
resists the payment of it for the want of notice of protest. 

He contends, 1: ‘*‘That the notice was not sent to him at the post- 
office, where he was in the habit of receiving his letters, etc., nor to the 
one nearest to his residence. 

2. That the mails at the time of the protest had been interrupted, and 
that it was the duty of the holder to send the notice by some other means. 

The following facts were proved on the trial of the case: That the 
notary, who made the protest on the day of its date, deposited in the 
post-office at New Orleans, a notice of protest, etc., and addressed to the 
endorser at Napoleonville, Louisiana; 

That, at the time when the notice was put in the post-oftice, all mail 
communication between New Orleans and the parish of Assumption, 
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wherein the defendant then resided, was broken up in consequence of the 
war; 

That the Albemarle post-office was the one nearest to the defendant's 
residence, and that that was his post-office, and that he was not in the 
habit of receiving his letters, newspapers, etc., at the post-office at 
Napoleonville. 

Under ordinary circumstances, the existence of such a state of facts 
would, by the commercial law, as it is interpreted by our Courts, dis. 
charge an endorser, and we have now to determine whether in view of 
the political state of the country, when the protest was made, he is, for 
the causes assigned, equally exonerated. 

It is a rule of the commercial law, that want of protest, etc., is excused 
hy proof that these requirements were prevented by inevitable casualty 
or superior force; and, also, that if the political state of the country ren- 
ders it impossible for the holder of negotiable instruments to act, they 
will not be :equired. Chitty on Bills, 360 and 480. Edwards on Bills and 
Promissory Notes, 458, 392 and 492. Story on Bills, sec. 286. The doe- 
trine rests upon the maxim, ‘mpossibilinm nulia obligatio est. 

We must, therefore, ascertain whether the holder of the note sued on, 
having at his command some practicable and ready means of giving to 
the endorser notice of the protest, at the earliest moment after the - pro- 
test, should not have resorted to it, to hold him liable. The writers on 
mercantile law inform us that there are three modes of serving notices of 
protest: lst, by mail, 2d, by ordinary conveyance, and 3d, by special mes- 
senger. The usual mode is by mail; but when, as in the present case, it 
was publicly known, that the whole mail serivee above New Orleans was 
broken up, it was a vain thing to put the notice into the post-office. This 
Court, in Laperte v. Landry, 5 N. S., lays down a sensible rule. It holds 
that where notice may be conveyed by mail, it suffices to put it in 
time, properly directed, in the post-office; but where the notice cannot be 
conveyed by mail, it is idle to put it into the post-office; for the post-office 
wffords a safe means of conveyance, but not a legal place of deposit for 
notices. See also Union Bank v. Campbell, 2 An. 759. When the law 
requires steps of diligence to convert conditional into absolute obliga- 
tions, it will not permit, as a substitute for such steps, vain and idle cere- 
monies. The law merchant, which recognizes the mail as a legal means 
of serving notices, supposes it to he a practicable one; and it requires, if 
there is no mail, that the notice be sent by the earliest conveyance. 
Chitty on Bills, 516, 522, 504, 506, 518, and Edwards on Bills, pages 572 
and 573. 

Was it impossible, or even impracticable, to serve a notice of protest on 
the defendant at or within a reasonable time after the protest, in. any 
other way than by depositing it in the post-office? 

All that district of country, in which lies the parish of Assumption, 
was oecupied and controlled by the United States forces from October, 
1862, until June, 1863, when it was oceupied temporarily by the Confede- 
rate army. At the time when the protest was made, commercial inter- 
course between the inhabitants of New Orleans and those of the parish 
of Assumption, was not unlawful; for, on the 16th of August, 1861, bya 
proclamation of the President of the United States (issued in pursuance 
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of the fifth section of an act of Congress, approved 13th July, 1861), it 
was declared, ‘‘that the inhabitants of the State of Louisiana, and other 
States mentioned (except the inhabitants of that part of the State of 
Virginia, lying west of the Alleghany mountains, and of such other parts 
of that State, and the other States as may maintain a loyal adhesion to 
the Union and the Constitution, or may be from time to time, occupied and 
controlled by forces of the United States, engaged in the dispersion of 
said insurgents) are in a state of insurrection, and that all commercial 
intercourse between the same and the inhabitants thereof, with the excep- 
tion aforesaid, and the citizens of other States, and other parts of the 
United States, will remain unlawful until such insurrection shall cease or 
has been suppressed.” 

There was, therefore, no legal a at that time, nor could it 
have been contrary to public order, to serve a notice of protest on an 
endorser, residing in the parish of Assumption. Nor in point of fact, 
was it then impossible, or even impracticable to serve a notice on such 
endorser, either by ordinary conveyance or by a special messenger, for 
there was then free communication for loyal citizens of the United States, 
between the city and the residence of the defendant, and there was no 
lack of public conveyances plying between these two points, and passing 
directly before the defendant’s house, by means of which any notice 
addressed to him would unquestionably have reached him. 

But the plaintiff invokes the maxim impossibilium nulla obligatio est, and 
says, that he was not obliged, under the circumstances, to give notice at 
all, and he refers us to authorities which recognize the maxim; but all 
these authors suppose a physical or moral impossibility as an excuse for 
omitting to give notice of protest to a party, and we have seen that there 
was neither the one nor the other in the present case. 

He further contends that, the Legislature having prescribed the manner 
of giving notice of protest, the holder is not compelled to adopt any 
other, and he refers us to the act of 9th March, 1855. 

The provisions of this act, in relation to the mode of serving protests 
by a notary, and the effect that the law attaches to his certificate, are not 
different, in this particular, from the provisions of the act of 1827, and it 
has been repeatedly held, in regard to this last act, that it did not change 
the general commercial law, in regard to the diligence to be used in 
serving notices of protest, and that that law, merely provided a new 
mode of proving such diligence.”” See the numerous cases collected in 
1 Hen. Dig., p. 200, 2 4, and 209, 2 5. . 

If that means can be resorted to, the law deems it sufficient, and clothes 
the notary’s certificate as to the manner in which he served notices with 
legal authenticity ; but, if that mode cannot be used at all, the holder of 
commercial paper is not excused, if he has not otherwise used any other 
practicable way of bringing home notice to the party whom he wishes to 
charge, and, as such practicable means was readily available, we concur 
with the decision of Vechton v. Pruyn, 3 Kernan, 549, that ‘‘as the mail 
could not be used, it was the duty of the holder to adopt some other 
means which would be the most certain to bring the notice home to the 
endorser.” 


In any contingency, had the notice put ‘into the post-office been duly 
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transmitted by mail, it would not have been legally served upon the 
endorser, for it was not properly addressed to him at Napoleonville, as 
the post-office of that place was neither the one nearest to his residenee, 
nor that at which he wasin the habit of receiving his letters, news. 
papers, etc. 

This Court has frequently recognized the rule of the commercial lay, 
with regard to notices of protest, that so far as it requires notices to be 
sent to the nearest post-office, subject to many exceptions, one of which 
is where the party to be notified isin the habit of receiving his letters 
at a more distant post-office, or by a more circuitous route, and that that 
fact is known. 

The great object of the law, says the Court, is to give notice in as 
speedy and a convenient manner as can be done, and when there is q 
reasonable compliance with this rule it is sufficient. 

Recognizing these principles of the commercial law, we are satisfied, 
from a careful examination of the whole evidence in this case, that the 
defendant does not come within any of the exceptions to the rule which 
requires notice to be sent to the nearest office. 

There is much analogy between the present case and that of Beenel y, 
Tournillon, 6 Rob. p. 500. 

The briefs of both counsel, for the plaintiff and defendant, are ably 
prepared, but the argument of the plaintiff has not brought us to a dif. 
ferent conclusion from the one reached by the Judge of the lower Court, 
who rendered judgment in favor of the defendant. 

The evidence offered by the defendant during the progress of the 
trial, to prove that Albemarle and not the Napoleonville post-office was his 
post-office, was objected to by the plaintiff on the ground that there was 
no allegation in the answer to let in the proof, and to put him upon his 
guard ; but the Court having received the evidence, a bill of exceptions 
was reserved. 

The evidence was clearly inadmissible, under the general issue, (Pollard 
et al. vy. Cook et al., 4 Rob. p. 199), and the objection to it properly 
overruled. 

It is, therefore, for the reasons above stated, ordered, adjudged and 
decreed that the judgment of the District Court be and the same is hereby 
affirmed, at the costs of the appellant. 

LaABAUvE, J. recused. 


RAPP LP LLLP LNAI 


No. 1180.—O. L. Buancuarp rv. H. H. Luce. 


In a suit for the settlement of a general commercial partnership between the partners, a mandate of 
sequestration is the only conservatory remedy to which the plaintiff can resort. The property is 
owned jointly, and is undivided, and as the plaintiff is entitled to an equal share with the other 
partners, of every portion of it, the whole of it must be sequestered. 

Points not raised in the lower Court, will not be noticed in the Supreme Court, unless a formal writ 
ten assignment of errors has been made. 


PPEAL from the Third District Court, Parish of Lafourche, (ates, J. 
Taylor Beattie, for plaintiff and appellee. Clay Knoblock, for defen- 
dant and appellant. 
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InstEy, J. This is an appeal from the judgment of the District Court 
of Lafourche, in a suit for the general settlement of a commercial part- 
nership, overruling a motion on the part of the defendant to set aside a 
mandate of sequestration, on the following grounds: 

1. The writ of sequestration was not the legal remedy. 

2. That the affidavit is false. 

3. That the affidavit does not disclose any specific sum as due to the 
plaintiff. 

4. That the security on the bond is not solvent. 

5. That the lease of the coffee-house was in the name of Luce only. 

6. That no cause for the writ is shown, and that it is a harsh measure. 

I. The Court did not err in granting, upon a proper showing, the man- 
date for the sequestration of the partnership effects. The property was 
owned jointly, and was undivided, and as the plaintiff was entitled to one- 
half of every portion of it, it was necessary that the whole of it should be 
sequestered. Art. 275 C. P.%2. Seyno v. Sorel, 11 La. 144. 

In Joor v. Craig, 3 An. 268, the Court said: ‘*The Code of Practice 
provides remedies for any contingency which may accompany the pro- 
perty in litigation, and sequestration was the only conservatory remedy 
to which, in this case, the plaintiff could have resorted. There is no con- 
flict between the opinion expressed, in the case of Shropshire et al. v. Rus- 
sell, 2 An., and our ruling on this point. 

IL. Facts stated in an affidavit for a mandate of sequestration, are, by 
legal presumption, taken prima facie as true, on the oath of the affiant, 
until the contrary is shown by sufficient proof (see the case of Carter v. 
Lewis, 15 An. 514); and no counter-proof was adduced by the defendant. 

III. Article 275 of the Code of Practice does not require an oath as to 
the amount due. This is essential in certatn provisional orders, but not 
in the conservatory act of sequestration, in a case like this. 

IV. The solvency of the surety on the sequestration bond, which is in 
due legal form, is shown satisfactorily. 

The fact of his being the principal obligor on a bond of stnteeintins 
for a large amount, is no proof of insolvency. It is conditional, and the 
law presumes he will do his duty as a fiduciary agent. 

V. It isin proof that the plaintiff was a joint tenant of the coffee- 
house. 

VL. We are satisfied, from our inspection of the record, that the plain- 
tif was legally entitled to the mandate of sequestration. 

Another ground is urged in this Court, for the first time, for dissolving 
the writ ; but, as was held in Carter v. Lewis, 15 An. 575, new points can- 
not be made on appeal in this Court, especially when there has been no 
formal written assignment of errors. 

For the reasons stated, it is ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, at the costs of the appellant. 
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No. 58.—R. C. Wickurrre, Governor, vr. F. M. Dawson et al. 


The husband having signed the bond with his wife, his authorization is implied. 
A married woman, properly authorized, may bind herself as surety for any other person tnan her 
husband. 


PPEAL from the District Court, Parish of Madison, Furrar, J. 
James Nolan, for plaintiff and appellant. R. D. Jordan and KF. 
Fuseleir, for defendants and appellees. 

TawiaFERRO, J. This is a suit against F. M. Dawson, sheriff of the 
parish of Madison, for arrearages on his collection of taxes, alleged to be 
$21,649 52. His bond was signed by Samuel Anderson. Henry S. Davy. 
son and his wife, Frances E. Dawson, as sureties. Suit was instituted op 
the bond against principal and sureties, the latter being bound jointly, 
The plaintiff prays judgment for the whole amount against the principal, 
and for judgment likewise, for the same sum, against Frances E. Dawson, 
the wife, and Samuel Anderson, jointly, alleging the insolvency of Henry 
S. Dawson at the time of the execution of the bond, and averring the wife 
to be the real surety, and that her husband subscribed the act merely as 
authorizing his wife to obligate herself. 

Anderson and Henry 8. Danson, in their separate answers, set wp vari- 
ous illegalities in the bond, denied that they were bound by it, and if 
bound at all, it was only to the extent of one-fourth each of the liability, 
Mrs. Dawson, in her answer, averred that the obligation was without con- 
sideration; that she signed the bond without the authorization of her hns- 
band, and that she is not bouhd by it. 

Judgment was rendered in the Court below, for the whole sum, against 
the principal, and against Henry 8. Dawson and Anderson, for one-third 
of the sum each, with interest, as set forth in the judgment. The plain- 
tiff appealed. 

We think the judgment of the lower Court crroneous, in exonerating 
Mrs. Dawson as one of the sureties. The husband having signed the 
bond with her, his authorization is implied. The obligation is one of 
suretyship, and it is joint. The disability under which, as a general rule, 
the wife is placed by our law, to contract for or with her husband, unless 
it be shown that the obligation inures to her benefit, does not incapaci- 
tate her from contracting, as in this case, in favor of third persons. In 
the case of Furrel v. Yoe ef al. 2 An. 903, it was decided that a married 
woman, properly authorized, may bind herself as surety for any other per- 
son than her husband. This decision was reaffirmed in the case of Rol- 
erts v. Wilkinson, in 5 An. 370, by Chief Justice Eustis, after an elaborate 
review of the Spanish and Frencli laws, and of the jurisprudence of 
France on this subject. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be amended, so as to include the defendant Frances E. 
Dawson, against whom judgment is hereby rendered for a like sum with 
that adjudged against the other two sureties, viz: seven thousand two 
hundred and sixteen dollars and fifty cents, with interest at the rate of 

















NEW ORLEANS, FEBRUARY, 1867. 49 





Wickliffe v. Dawson. 








two per cent. per month, from the Ist day of December, 1858, until 
paid. : 
It is further ordered, adjudged and decreed, that the costs in the lower 
Court be paid, ix solido, by all the defendants, the costs of this appeal to 
be paid by Mrs. Frances E. Dawson, defendant. 


No. 1214.—Evcene W. Buake vr. Wincnestek Hatt—And Matters Rela- 
ting to the Succession of CeLEste BELANGER, deceased. 


The absence of the requisite United States internal revenue stamps on letters of administration, and 
the papers in the proceeding for the appointment of the administrator, is fatal to his appoint 
ment. 

The prohibition of parol evidence, against or beyond the contents of an act, only extends to the per 
sons who were parties to it. 

In case of an insolvent estate, the oath of the several parties creditors is jp») ima sucic proof, as required 
by law, to entitle such creditors to vote in the election of a syndic. 


PPEAL from the District Court, Parish of Terrebonne, (ules, J. 
{i R. D. Jordan and E. W. Blake, for Tanner’s heirs. Tuylor Beattie, 
for Abel Russell. Winchester Hall and Louis Bush, for opponents. 

TaLIAFERRO, J. ‘These cases are somewhat interwoven with each other, 
and counsel having consented that the evidence taken in the first shall 
apply to the last, it will be convenient to consider them together. 

The succession of Mrs. Celeste Belanger, deceased, late widow of 
Lemuel Tanner, deceased, was opened in the parish of Terrebonne, in 
the summer of 1864. In October of the same year, J. F. Thompson peti- 
tioned for the administration of the estate. An inventory was made, 
without an order of Court, and no further proceedings were taken, until 
the 3d day of August, 1865, when Winchester Hall filed an application to 
be appointed administrator, predicating it upon Thompson’s waiver of 
his right, and, as he alleges, at the instance of several creditors of the 
succession, having claims against it. Notices of this application were 
posted up at three different places in the town of Houma, there being at 
the time no newspaper published in the parish. He filed his bond, which 
was accepted, and letters of administration were granted to him on the 
16th of August, without the requisite internal revenue stamps being aftix- 
ed to any of the official papers. Louis Bush deposited stamps for this 
purpose in the clerk’s office, on the 24th ‘of August, but they were not 
afixed. Blake, the plaintiff in this suit, acting (as he avers) at the in- 
stance of several of the heirs of the estate, filed an opposition to Hall’s 
appointment, cn the 19th of August, and declares that the proceeding of 
Hall was taken against the wishes of the heirs, and without notice to 
them. He prayed to be appointed administrator, and that the appoint- 
ment of Hall be annulled. 

Francis L. Mead, by Winchester Hall, his attorney, opposed Blake's 
pretensions, setting himself up as « creditor, and praying that Hall be 
continued as administrator. 

The case came on for trial on the 14th of September. Judgment was 
rendered, decreeing the appointment of Hall a nullity, ang awarding the 
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administration to two of the heirs of Mrs. Tanner, Elizabeth Jordan, Wife 
of R. D. Jordan, and to Franklin Tanner, jointly, ‘‘ upon their compli. 
ance with the law in such cases.”’ Hall filed a motion for a new trial. On 
the 25th of September, the motion for a new trial being overruled, Hall, 
by motion in. open Court, appealed, and filed his appeal bond. Ten days 
having elapsed in the meanwhile, without the appointees, Jordan ang 
Tanner, having given security, two motions were filed in Court—one op - 
the part of the two heirs who had received the conditional appointment, 
to be continued in their office provisionally, until the appeal should be 
determined ; the other by sundry creditors, asking the removal of the 
heirs, and the continuance or appointment of Hall as administrator, Qy 
the first of these motions, the Court retained Jordan and Tanner, extend. 
ing the time for furnishing security to thirty days, and overruled the 
other motion. 

From the judgment decreeing the extension of time to the joint proyj. 
sional administrators, Mead, one of the creditors, alone appealed. This 
appeal, forming one branch of this litigation, is now before this Comt, 
and will be disposed of separately. 

The controversy now assumed a different aspect. ‘The creditors became 
clamorous. A writ of sequestration was sued out by J. I. Adams & Co,, 
against the property of the estate, and it was taken into the hands of the 
sheriff. The heirs appointed in September, 1865, had caused an inven. 
tory and appraisement to be made of the whole estate, in November of 
that year, by which, it appeared, the entire property was estimated to be 
worth thirty-three thousand dollars ; whereas, about a year before, the 
appraisement of the same property, taken on Thompson’s proceedings 
for the administration, amounted to over one hundred and ninety thous. 
and dollars. At the May term, 1866, of the District Court for the parish 
of Terrebonne, various creditors united in a petition to the Court, repre. 
senting that there was no legal representative of the estate, the property 
in a precarious condition; that the persons named as administrators had 
failed to furnish the required security, and that a state of things existed 
which required that the estate should be declared insolvent, a meeting of 
the creditors called, and a syndic appointed. An order in consonance 
with the prayer of the petition was rendered by the Court, and a meeting 
of the creditors called for the 13th of July, 1866. The creditors convened 
pursuant to the order. Winchester Hall and Robert C. Moore were voted 
for in the election of syndic. By the return of the notary, who presided 
at the meeting, it appeared that Moore had received votes carrying the 
majority in amount. At the ensuing November term of the Court, an op- 
position was filed to the homologation of the proceedings, complaining 
of various illegalities in the election, and praying that Hall be recognized 
as the choice fur syndic. The opposition was overruled, and Moore was 
decreed to be duly elected. A motion for a new trial was overruled, and 
Thompson and othcr creditors making the opposition have appealed. 

Before entering into the review of the proceedings of the meeting of 
creditors, it is proper to remark, that about a month previous to the term 
of Court at which this case was tried, Hall was appointed provisiunal syn- 
dic, and that this appointment was made at the instance of a number of 
the creditors. 
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~ Against the opposition and application of the plaintiff Blake, for the 
administration of the estate, the defendant Hall filed an exception, the 
sabstance of which is, that the action is revocatory in its character, and 
can only be conducted by astrict observance of all the formalities required 
inaregular suit, such as entry of default, judicial delays, ete. The ex- 
ception being overruled, he answered by averring that he had been regu- 
larly appointed administrator, after having complied with the require- 
ments of law; that the proceedings were all regular, and that no cause for 
his removal existed. 

It was shown on the trial, that no internal revenue stamps had been 
affixed to any of the papers forming the record of proceedings in rela- 
tion to the estate, and that the notices of his application had not been 
posted up at three different places in the parish, in the manner required 
by law, in cases where there is no newspaper published in the parish. By 
the ulterior proceedings in the sequel of the controversy, it is shown that 
the defendant was appointed provisional syndic ; that he accepted the 
office, and took an oath to discharge its duties. He received a large vote 
at the meeting of the creditors, for the office of syndic, and he is now by 
counsel before this Court, contesting the right of his cqmpetitor to that 
office, and asking to be recognized either as administrator or syndic. 

It is urged on the other side, with much force, that the acceptance by 
the defendant of the office of provisional syndic, and claiming to be 
elected syndic, is virtually an acquiescence in the judgment decreeing the 
nullity of his appointment as administrator. That judgment, we are 
satisfied, was properly rendered. The want of the revenue stamps was 
fatal to the defendant’s pretensions to the office of administrator. With 
the fact before his eyes, that neither the bond, appraisement, or letters of 
administration had stamps upon them, the judge could not do otherwise 
than treat the appointment as a nullity. The bare inspection of the 
instruments was conclusive. The revenue laws of the United States de- 
clare ‘‘ that it shall not be lawful to record any instrument, document or 
paper, required by law to be stamped, unless a stamp or stamps of the 
proper amount shall have been affixed; and the record of any such 
instrament, upon which the proper stamp or stamps shall not have been 
affixed, shall be utterly void, and shall not be used in evidence.” U. 8. 
Statutes at large, vo]. 13, p. 292,2152. Bonds for the performance of 
the duties of any office, and letters of administration, are requirel to be 
stamped. Same volume, pages 299 and 300. 

In the concurso of creditors, when the election of syndic came on, a 
strong opposition was made to votes being given on certain promissory 
notes, purporting to have been drawn by Washington Tanner, as the 
agent of his mother, the late Mrs. Belanger. It was objected against 
these notes, that they were executed after the mandate given by Mrs. 
Belanger to Washington Tanner had expired, and that they have no 
binding force as debts of her succession. 

The mandate was executed before the recorder of the parish of 
Lafourche, in regular notarial form, on the 9th of January, 1857. It 
confers general powers to manage the affairs of her plantation, a large 
sugar estate in the parish of Terrebonne, to sell and dispose of the crops, 
and apply the proceeds to pay her debts, and defray the expenses of the 
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family and plantation. To facilitate the mandatory in the performance 
of the various acts which he was authorized to perform, Mrs. Belanger 
vranted to him the express power to draw, in her name, all drafts or notes 
necessary in the liquidation of her debts, and in carrying on the business 
of the plantation. 

This aet of procnration was accepted by the same public act, one clange 
of which is in these words: ‘It is agreed further, that this agency shalj 
last at least three years, and as much longer, on the same terms, as the 
parties may mutually agree.” 

It is admitted by the counsel, maintaining the validity of these promis. 
sory notes that most, if not all of them, were executed more than three 
years after the execution of the mandate. By the conditions of the grant 
of power, it might continue after the expiration of three years, if the 
parties should mutually agree to its extension. Parol evidence of the 
continuance of the power was introduced and admitted. A bill of excep. 
tions was reserved by the opposing counsel. The objection is, that the 
extension of the agency cannot be proved by parol. 

The rule, we apprehend, applies only to the parties, to the act. ‘The 
authentic act proves against a third person rem ipsam, that is to say, that 
the transaction which it includes hasintervened. Pothier on Obligations, 
vol. 1, p. 427, No. 704. The same author afterwards says, (No. 766, same 
volume) it remains to observe that the prehibition of parol evidence 
against or beyond the contents of an act only extends to the persons who 
were parties to it. It cannot affect third parties. This doctrine is laid 
down, and elucidated by Judge Porter in the case of Barry v. Louisiana 
Insurance Compang, 11 Martin, p. 630, and it has been frequently recog- 
nized in subsequent decisions of this Court. 2 L. 157; 3 An. 464; 4 
L. 29. 

The exception, we think, was not well taken. 

The next objection is to the vote of R. C. Moore, who made oath that 
he is the owner of two notes deposited by him in the Canal Bank, as col- 
lateral security, and were not for that reason then in his actual possession. 
The vote of L. L. Holcombe is contested on the ground that the claim 
he offered to represent belongs to his wife, an interdict, without a curator; 
her husband, up to the time of the meeting, not having qualified in that 
capacity. Mrs. Holeombe, it appears, is one of the heirs, and it is claimed 
that she has a tacit mortgage against the property growing out of her 

‘rights in her father’s estate. 

The view we have taken of the claims of Hall, to the administration of 
the estate, renders it unnecessary to pass upon the opposition to the 
votes of Pugh, Bruff and Roussel. 

The correctness of these different claims, supported by the oaths of the 
several parties, and, in the case of the notes executed by Washington 
Tanner, as agent, by some evidence of the extension of the agency, we 
think the prima fucie proof required by law, to entitle claimants to vote 
in the election of syndic, has been made by the parties; and the more 
so, because we find in the record no testimony of any kind of a rebutting 
character. Were the votes of Holeombe and Moore excluded, the entire 
amount would still largely preponderate in Moore’s favor. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
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District Court rendered on the 14th of September, 1865, be affirmed so 
far as it annulls the appointment of Winchester Hall, administrator of the 
estate of Celeste Belanger, deceased; and it sufficiently appearing that the 
appointment of Elizabeth Jordon and Franklin Tanner, as coadministra- 
tors of said succession, has become nugatory through their failure to fur- 
nish security according to law, for the faithful discharge of the duties of 
administrators, and their appointment being suspended by the proceed- 
ings in insolvency, it is further ordered that the said judgment, as far as 
it relates to the appointment of said Elizabeth Jordan and Franklin 
Tanner to said office, be annulled, avoided and reversed, the appellees 
paying the costs of this appeal, and the appellant the costs in the Court 
below. It is further ordered, adjudged and decreed, that the judgment 
of the District Court, rendered on the 30th of November, 1866, homolo- 
gating the proceedings of the meeting of creditors and appointing Robert 
(. Moore syndic, be affirmed, with costs in both Courts. 


723.—Benotst Keiier vr. THeopore Buancuarp, Sheriff, et al. 


Whenever the thing sold remains in possession of the vendor, the law presumes that the sale is simu- 
lated, and as against third persons this presumption must be rebutted by proof. 

The payment of a price less than that stipulated in the act of sale, does not make a simulated sale. 

Defendant cannot seize real property sold, by his debtor, after the authentic act of sale is recorded: 
and, when enjoined by the purchaser from selling the property, set up the defense that the sale was 
fraudulent; in such a case his defense is confined to the question Of simulation. He must resort 
to the direct action of nullity, to set aside the sale on account of fraud. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
S. Matthews, for plaintiff and appellee. 0. Lauve, for defendant 
and appellant. 

Hyman, C.J. Xavier Lambert, having a judgment against Philip Hee- 
lein, issued execution thereon, caused to be seized by Theodore Blanchard, 
sheriff, under the authority of the execution, a lot in the town of Plaque- 
mine, parish of Iberville, known as the ‘‘ Iberville Hotel,” and also a 
frame building in front of the lot, occupied as a post-office and warehouse, 
and was proceeding to sell the same as the property of Heelein. 

Benoist Keller, the plaintiff, obtained an injunction prohibiting Lam- 
bert and the sheriff from selling the property seized, on the ground that 
he was the owner of the same by a notarial act of sale made to him by 
Heelein, on the 9th day of August, 1860. He prayed that the property 
might be released from seizure, etc. 

The defendant, Lambert, averred in answer that the sale was simulated 
and fraudulent, and prayed for the dissolution of the injunction, and for 
damages. 

The District Judge rendered judgment against the defendants, perpetu- 
ating the injunction, and ordering the property seized to be released from 
seizure. 

From this judgment the defendant, Lambert, has taken an appeal. 
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The evidence shows that Philip Heelein continued to remain on the 
property after the act of sale was passed. 

Whenever the thing sold remains in the possession of the vendor, the 
law presumes that the sale is simulated, and as against third persons, this 
presumption must be rebutted by proof. C. C. 2456. 

The price that plaintiff bought the property for was, in the act of sale, 
stated to be three thousand dollars. The act declared that he paid $1,668, 
cash, as a part payment of the price, and that for the remainder of the 
price, say $1,332, he bound himself to pay a mortgage of that amount on 
the property sold. , 

The act of sale made plaintiff responsible for this sum of $1,332, which 
he was bound to pay, and if the statement of the payment of $1,668 was 
untrue, this assumption of the payment of $1,332 was a consideration, a 
price. Even if below the value of the property it was no less a price for 
the property sold, and there is proof that he paid a part of this price. 

The payment of a price for a thing sold, less than that stated in the act 
of sale, does not make a simulated sale. 

A simulated sale of a thing results when parties pass a formal act of 
sale of the thing, for which no price is given, nor intended to be given, 

The evidence proves that there was a real sale of the property in con- 
troversy, by Heelein to plaintiff. 

Defendant contends that the sale could produce no effect against him 
until the act of sale was recorded in the office of the Recorder of the 
parish of Iberville. 

This position cannot be denied, (see the act entitled an act in relation 
to registry, approved March 15, 1855) but the act of sale was recorded in 
the office of the recorder (as shown by his certificate) on the 2d May, 
1861, 

The law considered that, as to third persons, the property was Heelein’s 
until the act of sale was recorded in the office of the recorder, and, 
therefore, any rights or liens that a third person had acquired on the 
property, as against Heelein, before the act of sale was recorded, are 
valid. 

There is no proof that defendant acquired any right or lien, by seizure 
or otherwise, on the property sold to plaintiffs, previous to the recording 
of the act of sale. Indeed there is no proof of seizure, except what the 
allegations of plaintiff establish, and they do not show that the seizure 
was made before the act of sale was recorded. 

Defendant cannot seize real property sold by his debtor after the 
authentic act of the sale of the same is recorded, and when enjoined by 
the purchaser from selling the property, set up the defense that the sale 
was fraudulent. Under such circumstances, his defense is confined to the 
question of simulation. He must resort to the direct action of nullity to 
set aside the sale because of fraud. 

Judgment of the District Court is affirmed. 





LABAUVE, J. recused. 
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No. 1168!,.—JoHn H. FLEErwoop r. CHARLES Borpis et als. 


The legal or tacit mortgage, existing in favor of minors against their tutor, cannot be erased or can 
celed, without substituting a special mortgage in the stead thereof, in the manner prescribed by 
the act of the Legislature of 11th of March, 1830, re-enacted in 1855. ' 

The law has created the tacit mortgage in favor of minors; and its provisions, to cancel it by substi 
tuting a special one, must be strictly observed. 


PPEAL from the District Court, Parish of Assumption, Beauvuis, J. 
J. J. Roman, for plaintiff and appellant. A. (Gentile, for defen- 
dant and appellce. 

Lasavuve, J. This case involves but one question purely of law ; it is 
this : 

Can the general mortgage, in favor of minors against their tutors, be 
canceled and erased, without being replaced by a special one, as pre- 
scribed by act of 11th March, 1830, re-enacted in 1855 ? 

After the death of his wife, who left five minor children, issue of their 
marriage, Chas. Bordis caused a portion of the community property to be 
adjudicated to him, at the price of estimation, as provided by Art. 338 of 
the C. C.; among that property was the undivided half of a certain town lot 
and buildings, in the town of Thibodeaux, jointly owned by said com- 
munity and Dr. Dominique Durac, which lot the said Bordis and Durac 
subsequently sold for $4,500, payable in five installments, to John H. 
Fleetwood, the said Charles Bordis binding himself, in the act of sale to 
' have erased and canceled, within a reasonable delay, the tacit mortgage 
bearing on said property in favor of his minor children. 

Pursuant to this agreement, he applied to the District Court of the 
parish of Assumption, by a petition, in which he alleged the said sale, 
that he had bound himself to procure the erasure of the tacit mortgage 
bearing on the undivided half of said lot, in favor of his minor children; 
that by reason of the losses sustained by him during the late war, in slaves 
and certain debts, he is not able to procure to his children a good educa- 
tion, without the sum due him by said Fleetwood ; that his only son 
(Gaston) is now nineteen years old, and petitioner desires to afford him 
the benefit of a liberal education, so as to enable him to become the sup- 
porter of his younger sisters ; that he desires, likewise, his daughters to 
receive 2 liberal education ; that there is, belonging to the succession, a 
lot of ground situated in Thibodeaux, valued in the inventory at $1,000; 
that the dwelling-house thereon was destroyed by soldiers and contra- 
bands, and that said property is now unproductive ; that petitioner, if 
permitted to recover the amount due by Fleetwood, would be able to put 
some buildings on said lot and make it produce revenue, and thereby also 
increase the security of the rights of the minors. 

That petitioner would desire the calling of a family meeting of his chil- 
dren, for the purpose of deciding whether it would not be for the best in- 
terest of the minors, after due consideration of the facts above stated, 
that the sale from petitioner to Fleetwood be ratified, and that the tacit 
mortgage in favor of said minors, on the lot of ground sold, be raised. 
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Wherefore, your petitioner prays that said family meeting be called, 
and that Ozimé Melancon, the under-tutor, be notified to attend the 
same.” 

This family meeting being duly ordered, appeared together with the 
under-tutor, before C. Carmanche, recorder, and, after mature delibera- 
tion, declared that they were unanimously of opinion that it was for the 
greatest interest of the minors that the sale mentioned above be ratified, 
and that the tacit mortgage in favor of the minors, bearing upon the lot 
of ground sold, be raised, giving many reasons in detail, including those 
alleged in the petition. 

Upon a petition being presented to the judge to that effect, he ordered 
the homologation of said deliberations ; that the said sale be ratified; 
that the special mortgage which may have resulted from the adjudication 
of said lot to Charles Bordis, and the tacit mortgage bearing against him 
as tutor, in favor of his minor children, be annulled and raised. This 
judgment was rendered and signed on the 10th July, 1865. 

John H. Fleetwood, the purchaser of said property, alleging his inte- 
rest in this matter, took an appeal from said judgment, on the 9th June, 
1866. 

The history of this case shows that there existed on this property two 
mortgages—one special, resulting from the adjudication to the father, and 
a tacit one from the tutorship. Civil Code, Arts. 338 and 3282. 

Charles Bordis, the natural tutor, never offered to give, nor did he give, 
a special mortgage, as prescribed by act of 11th March, 1830, and re- 
enacted in 1855, p. 444, where it is provided tliat the surviving father or 
mother, becoming tutor or tutrix, may give a special mortgage for the se- 
curity of the rights of their children, and for the faithful discharge of 
their functions, provided a family meeting shall declare that the property 
offered to be specially mortgaged, is, in their opinion, of suflicient value 
to secure the rights of the minors, in capital and interest. 2 7. 

That, in case of adjudication made, under Art. 338 C. C., a special 
mortgage may be given on real property, not slaves, and shall have the 
effect of annulling the mortgage arising from such adjudication. 8. 

Notwithstanding the family meeting may have found the property sufii- 
cient, it is made the duty of the judge to cause the property offered to be 
mortgaged to be appraised by experts ; and the judge shall in no case ac- 
cept the mortgage, unless the value of the property exceed, of all prior 
liens, the amount of the debts or rights of the minors, by at least twenty- 
five per cent. the amount due the minors, to be ascertained by a previous 
liquidation, to be made according to law, and including all interest which 
will probably accrue. 715. 

It is perceived that these formalities were not and could not be com- 
plied with in these proceedings, for the simple reason that no property 
was offered to be mortgaged specially. But Charles Bordis contends that 
the present case is governed by that of Fontenette vy. Oezay, 1 An. 236. It 
appeared in that case, that the house in which the natural tutrix 
lived with her children, was rapidly falling into decay and ruin; 
that it was in a condition which endangered the lives of herself and 
children, and that, unless it was soon repaired, she would be without shel- 
ter for herself and family, and she owned no other dwelling, and was des- 
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titate of pecuniary means with which to make the n necessary - repairs, ‘and 
she prayed to be authorized to sell, free from the mortgage of the minors, 
a sufficient number of town lots to defray the required expenditure. A 
family meeting advised the sale of a specifi¢ quantity of land to meet the 
expenses of the masonry, another to cover those of the wood-work, ete. 

This Court, in that case, said : 

“The act of 1830 presents no obstacle to the release of the tacit mort- 

ein favor of minors, in cases like the present, nor has it reference to 
such cases. Among the duties which devolve upon tutors are those of 
providing for the maintenance, health and personal safety of their wards, 
in the execution of which the property of the minor himself may be sold, 
and, if necessary, the capital may be used. In the present instance, pro- 
perty subject to the minors’ mortgage has been sold, for the purposes for 
which their own might have been validly alienated, and with the further 
view of promoting the security for their estates from being diminished, 
by selling a part, and reinvesting the price in valuable improvements 
upon the remainder. Here has been a mere mutation of the property. 
by which the rights of the plaintiffs were secured, and made with an ap- 
parent necessity for the change.” 

We must confess that the case, although it is not parallel with the one 
at bar, is very strong; but it is the only one known in our jurisprudence, 
and must make an exception, whilst the case before us is one of ordinary 
occurrence : where a natural tutor wants to sell, or has already sold, a 
property which is mortgaged to his children, and he needs his money, 
like everybody else ; all that he has to do, to evade the law, is to allege 
that he wants it to educate, maintain and support his children, and to 
make some improvements on other property; but the money is his pro- 
perty, and he may do what he pleases with it after it is received. This is 
the case before the Court. If we depart from the law quoted above, 
enacted to protect and secure the minors’ rights, there is no stopping 
* place; the law would become a vain thing. 

The law has created the tacit mortgage in favor of the minor, and its 
provisions, to cancel it by the substitution of a special one, must be strict- 
lyobserved. Lesassier v. Dashvill, 17 L. 194. In the present case, there 
isa total absence of. the formalities prescribed by law. 

We are of opinion that the judgment appealed from is correct in the 
ratification of the adjudication of the lot to the father, at the price of es- 
timation, but is illegal and unauthorized as to the annulling and erasing 
of the special and tacit mortgages in favor of the minor. 

It is therefore ordered and decreed, that the judgment rendered below 
be affirmed, so far as it ratifies the adjudication of the lot at its appraised 
value, and that it be annulled and avoided so far as it cancels and erases 
the special and tacit mortgages, and that the appellees pay costs in both 
Courts. 


58 SUPREME COURT OF LOUISIANA, 





Estate of Mille et als. v. Hebert et als. 





No. 1207.—Esratt or Tomas Miixe, and of his Wife, Pavtixe Depry: 

’ 

Marie Evecente Bravp and Husband r. Micuer Hesert—A. Boyay. 
CHAND, Clerk, Garnishee. 


A draft or note filed in a suit may, by garnishment process, and interrogatories served upon the clerk 
of the Court, in whose custody it is, be attached in a suit instituted in another Court; and if pis 
answers disclose possession of the draft the service is good. 

To make a valid seizure of tangible property, the sheriff must take actual possession of it. 

Delivery to the sheriff of property, under seizure, is necessary to énable him to make a valid sale 


PPEAL from the District Court, Parish of Pointe Coupee, Cooley, J. 
Barrow & Pope, and P. A. Roy, for plaintiffs and appellants, 
Zenon Labaure, for defendant and appellee. 

Iustey, J. A judgment creditor of the defendant, having caused 
writ of fieri fucias to be issued, and while the writ was in the sheriff's 
hands, she filed a petition of garnishment on the clerk of the Seventh 
Judicial District Court, for the parish of Pointe Coupée. The garnishee, 
in answer to interrogatories propounded to him, states that he has, as 
clerk of the District Court, property in his possession belonging, as it 
appears from the pleadings in suit No. 585, to Michel Hebert; and, far- 
ther, that the suit No. 585, entitled Michel Hebert and Eugénie Braud y. 
John and Alcide Chastant, is on file on the records of said Court, also that 
the notes described in the petition in garnishment are among the papers 
of said suit, and that they are in his possession as clerk aforesaid, and he 
annexes a copy of the same. As no legal sale of the said notes could be 
made by the sheriff until that officer obtained the corporeal possession of 
the same, the plaintiff, basing his motion on the clerk’s answer, asked the 
Court that an order be granted directing the clerk and garnishee to 
deliver to the sheriff the notes, that he might proceed to sell the same. 

The Court below overruled and discharged the motion, holding thatit 
had no power to order the clerk to give up the notes, deeming, however, 
the possession of them by the clerk to be that of the sheriff, and at the 
same time ordered the clerk to retain the notes until further orders, so 
that the rights of the plaintiff, the seizing creditor, might not be preju- 
diced, and from this judgment the plaintiff has appealed. 

The question submitted to us is not a novel one, having been frequently 
presented for solution to our predecessurs, who do not seem to have 
doubted the right of the Court to grant such an order as the one in this 
case sought to be obtained. See Stmsbury v. McCall, 8 An. page 9, and 
Price v. Emerson, 7 An. 237. They hesitated, however, to lay down any 
definite rule in regard to the interfering with the possession by the clerks 
of Courts, of records and documents of which he was the legal enstodian, 
being apprehensive that evil consequences might result from it. ’ 

In the ease of Price v. Emerson, 7 An. 237, it was intimated that if in 


that case the apparent title to the notes was in the defendant in execution, ' 


the validity of the seizure, uuder a writ of fieri fucius, would have been 
reeognized, und an order for the delivery of them would have been 
granted. 

In a subsequent case, Woodworth v. Lemmerman, 9 An, 524, the Court 
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said that without an actual seizure, or a citation in garnishment, there 
could be no attachment, and that service of a mere notice on the clerk, 
who is the legal custodian of the records of his Court, or even on the 
debtor against whom a suit is pending (the course pursued in the case 
of Price v. Emerson), has no more effect than publication in a newspaper 


< would be. 


x 


© view taken in the Woodworth v. Lemmerman case, as to the effect of a 
o 


In a late case, Adler v. McAlister, 14 An, 821, the Court adopting the 


proceeding by garnishment, which the plaintiff in the case now before us 
has adopted, held, unequivocally, that a draft filed in a suit may by gar- 
nishment process, and interrogatories served upon the clerk of the Court 
in whose custody it is, be attached in a suit instituted in another Court, 
and that if the clerk’s answer disclose possession of the draft the seizure 
is good. 

To make a valid seizure of tangible property, the sheriff must take 
actual possession of it (6 A. 531, 581. 4 A. 369); and acopy of the 
notes in this case seized, if taken by that officer, would be nugatory. 
Scott v. Wiblet, 6 A. 182. 

It is necessary, therefore, that a delivery of them be made to the sheriff, 
in order that he proceed to the sale of them under the writ in his hands. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; andit is further ordered 
that the clerk of the District Court deliver to the sheriff of the parish of 
Pointe Coupée the notes filed in Court in the suit of Michel Hebert and 
Eugénie Braud v. John and Alice Chastant, No, 585, on the docket of the 
said District Court (retaining collated copies thereof), to be sold and 
disposed of according to law, to satisfy the writ of fieri fucias, in his 
hands, issued from the District Court of Iberville, in the suit of Eugéni+ 
Braud and Husband vy. Michel Hebert, in the matter of the succession of 
Thomas Mille . 

It is further ordered that the costs of the appeal be taxed as costs in 
the said suit. in which execution issued. 


LaBavuve, J. recused. 


RRA On rrr 


No. 1212.—Wituiam Wuire, Administrator, et al. 7. Exiza Buancnarp 
and Husband, F. Cooney et al. 


Tke action of separation of the patrimony of the deceased from that of the heirs, is prescribed in 
three months from the date of the express or tacit acceptance of the heirs. C. C. Art. 1409, 

Article 1005 of the Civil Code is in harmony with the articles thereof specially applicable to the pay 
ment of the debts of the succession. The remedy awarded by the former Article lasts as long as 
does the action for the separation of patrimony, and no longer. 

Piaintiffs being mere ordinary creditors of the succession, their action is a personal one against each 
one of the heirs, to recover from him his virile share of his ancestor's debt, and plaintiffs have no 
legal right to stay, by injunction, the defendant's order of seizure and sale. Even privilege or 
mortgage creditors cannot arrest execution, but must resort to the remedy by third opposition, to 
stay the proceeds of sale in the sheriff's hands unti! the conflicting rights of preference to the fund 
can be determined. 

The plea of prescription of five years, on a promissory note, will be maintained when the evidence 
shows no interruption for that length of time. 


PPEAL from the District Court, Parish of West Baton Rouge, Posey, J. 
Barrow & Pope, for plaintiffs and appellants. Farrot & Lamon, for 
defendants and appellees. 








60 SUPREME COURT OF LOUISIANA, 





White et al. v. Blanchard et al. 





Iustey, J. The petitioners in the present injunction suit claim to be 
creditors of the succession of Elize Bret, widow of Zepherin Blanchard, 
who died intestate in the year 1858, leaving (heirs of her body) twelve 
children, and a snecession, consisting of a sugar plantation, slaves, moy. 
ables, ete. 

All her children being above the age of majority, accepted her succes. 
sion purely and simply, and took possession of her whole estate, without 
any legal formality. 

On the 6th February, 1859, four of the heirs of Widow Zepherin Blan. 
chard sold to the remaining eight, for the consideration of $48,000, part 
in cash and the balance in installments, represented by notes, payable iy 
1860, 1861 and 1862 (four notes of $3,333 3313, each year), all their right, 
litle, claim and interest, to the said property, real and personal, particu. 
larly described in the act of sale ; and the better to secure the full and 
punctual payment of the said notes, the said property, land, slaves, ete., 
remained specially mortgaged to the vendors, or any holder of the said 
notes, and until the full and final payment thereof ; it being, moreover, 
understood, that the purchasers should pay all the debts of their deceased 
parents. The object of the plaintiffs’ injunction suit was to arrest pro- 
ceedings under the defendants’ order of seizure and sale, and to obtain 
security for their claims, and, in default of such security, to provoke the 
appointment of an administrator to administer the succession of the 
Widow Zepherin Blanchard, according to the provisions of the section 
relative to the benefit of inventory, all in accordance with Article 1005 of 
the Civil Code. 

The defendants moved to dissolve the injunction on the face of the 
papers, for the grounds stated in the motion, with twenty per cent. dam- 
ages on the sum enjoined, and special damages, five hundred dollars for 
attorney's fees. The defendants in injunction answered ; admitted that 
they are a part of the heirs of Elize LeBert and Zepherin Blanchard, 
‘their father and mother, deceased ; that they accepted the succession left 
them by their parents purely and simply, and kept the property thereof 
undivided until they sold their shares to their co-heirs, on the 16th 
February, 1859 ; 

That the plaintiffs acquiesced in the sale, and in the assumption of the 
purchasers to pay the debts of their deceased parent ; 

That, if the plaintiffs have any right of action, it is to prosecute against 
the heirs of Elize LeBert, jointly, under their acceptance pure and sim- 
ple of her succession, and against each for his virile portion thereof. 

The motion and the merits were tried together, and the District Court 
rendered a judgment in favor of the plaintiffs, and against all the heirs of 
Elize LeBert, Widow Zepherin Blanchard, for the amount claimed ; re- 
cognized the debt as one of the succession of the said widow, dissolved 
the injunction, and gave judgment in favor of the defendants against the 
plaintiffs, in the sum of five hundred dollars for attorney's fees, costs, 
ete., and from this judgment the plaintiffs have appealed. 

The question to be now solved under the pleadings is, whether the 
ordinary creditors of Elize Bert, Widow Zepherin Bianchard, whose 
children of lawful age, having accepted her succession purely and simply, 
und against whom and their creditors, the action of the creditors of the 
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succession, for the separation of the patrimony of the deceased from that of 
the heirs, is prescribed under Art. 1409 of the Civil Code, have any othe: 
then a personal action against the heirs; and, whether the patrimony of 
the deceased is to be specially subjected to their claims against the suc- 
cession, notwithstanding the blending together of the two patrimonies, 
i. e. that of the succession and those of the heirs? ; 

Article 1370 of the Civil Code accords to the creditors of a succession 
three kinds of action, to cause themselves to be paid the debts due them 
by the deceased, to wit : 

1. A personal action against the heirs, or those who stand in the place 
of the heirs ; 

2. An hypothecary action against the detainers or possessors of the pro- 
perty mortgaged for their debts ; 

3. And the action of the separation of the patrimony of the deceased 
from that of the heir. 

The last of these actions for a separation of patrimony, can only be re- 
sorted to within ‘iree months from the express or tacit acceptance of the 
heirs. After the expiration of ‘his term it is not admitted. Article 1409, 
Civil Code. 

“Tn the interval between the opening of the succession and the three 
months allowed for the institution of the suit for the separation of patri- 
mony, the heir cannot alienate, affect nor sell the effects of the succes- 
sion, nor any of them, to the prejudice of the creditors ; and if he does 
it, the creditors may cause the acts to be declared null, as done in fraud 
of their right. It is the reverse, after the expiration of the three months.” 
See 1141 C. C. 

The filing in Court of the plaintiffs’ injunction suit, which virtually 
claimed a separation of patrimony, was long subsequent to the expiration 
of the delay, computing it from the date of the tacit acceptance of the 
succession of Mrs. Zepherin Blanchard by the heirs. See 982 and 986, 
Civil Code. 

Article 1005 of the Civil Code is in harmony with the articles thereof 
specially applicable to the payment of the debts of a succession. The re- 
medy awarded by the former article lasts as long as does the action of 
the separation of patrimony, and no longer, otherwise there would be no 
limit to the exercise of the action ‘‘ of the separation of patrimony.” 

The plaintiffs being mere ordinary creditors of the succession, their ac- 
tion was, when they instituted it, a mere personal one against each of the 
heirs, to recover from him his virile share of his ancestor’s debt, and they 
stand upon the same footing as do the creditors of the heirs. 

Mareadé, commenting on the Articles of the Napoleon Code, in regard 
to the separation of patrimony, explains the legal effect produced by the 
blending of the two patrimonies—that of the deceased with that of the 
heir, and also the effect which the law attaches to the separation of these 
patrimonies. 

He observes: ‘‘ Nous avons vu sous l'art. 802, que l’héritier (tout en 
acceptant cette qualité pour en invoquer le bénéfice, s’il y a lieu) peut 
suspendre actuellement les effets ordinaires de l’acceptation, c’est-a-dire 

- la transformation légale en celle du défunt, et la confusion qui en resulte 
entre les deux patrimoines ; en sorte que les deux masses de biens restent 
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séparées, tout comme si le défunt vivait encore. Or, ce droit accordé 4 
Vhéritier de maintenir separés l'un de l’autre les deux patrimoines, est 
également attribué aux créanciers par notre article 878, et il est etundu 
aux légataires par l'article 2111. Ainsi, de méme que l’héritier peut ob. 
tenir la séparation des patrimoines, quand il craint que la succession pe 
_ lui apporte plus de dettes que de biens; de méme les creanciers et légy. 
taires peuvent la demander aussi, quand ils craignent que V’héritier 
n’ait plus de passif que d’actif, et que la confusion des deux patrimoines 
en un ne diminue la somme qu ils doivent recevoir sur les biens laiss¢s 
par le défunt.—Ainsi, quand le defunt laisse 60,000f. de biens et 50,000¢. 
de dettes, et que l’heritier, au contraire, n’a que 20,000f. d’actif pour un 
passif de 50,000f. egalement, la confusion des patrimoines ne donnerait a 
tous les créanciers, soit de la succession, soit de lhéritier, que 80 pour 
cent ; tendis que la séparation de ces patrimoines donnera anx eré- 
anciers héréditaires un actif plus que suffisant pour l’acquittement intégral 
de leurs créances. Si nous supposons qu’avec 50,000f. de dettes le défunt 
ne laisse que 30,000f. de biens, la séparation sera encore utile aux créan- 
ciers héréditaires puisqu’elle leur assurera 60 pour cent; tandis que la 
confusion produirait un actif total de 50,000f., pour un passif total de 
100,000f., c’est-a-dire, 50 seulement pour cent. Vol. 3, p. 276, 2391. 

It results from the examples put with such pertinence by the learned 
commentator that the mingling together of patrimonies, places the ordi- 
nary creditors of the succession, and of the heir, upon an equal footing. 
“Tl est vrai qu’il y a désormais confusion des patrimoines, en sorte que tous 
sont tombés au rang des creanciers personnels de l’heritier : il n’y a plus 
qu'une seule masse de biens, qu’un seul debiteur qu'une seule classe de 
créanciers,” 397, ib. En un mot, il n’y aura alors qu’une seule classe de 
créanciers ayant tous le méme débiteur, et parmi tous ces créanciers, on 
appellera, comme en toute autre circonstance; 1. Les priviligiés, s’il y 
ena; 2. Les hypothecaires; 3. Enfin les creanciers chirographaires, ib. 
4 397. 

As mere ordinary creditors of the heirs of Widow Zepherin Blanchard, 
the plaintiffs had no legal right to stay by injunction the proceedings 
under the defendants’ order of seizure and sale, although the property 
seized had been the patrimony of the plaintiff's debtor, the defendants’ 
mother. 

Even privilege or mortgage creditors cannot arrest executions, but must 
resort to the remedy of third opposition to stay the proceeds of sale in 
the sheriff's hands, until the conflicting rights of preference to the fund 
can be determined. 

The plea of prescription of five years is urged against the plaintifis’ 
action on the notes sued on. It is shown that interest was paid on the 
note for $2,420, held by William White, administrator up to the 3d 
March, 1862, and on the note for $550, held by his co-plaintiff, up to the 
6th March, 1860. 

The first note was not prescribed, but we find nothing in the evidence 
to show that prescription was suspended as to the note on which in- 
terest was paid, on the 6th March, 1860, and as service of process in 
this case was only made on the 3d January, 1866, more than five years had 
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dapsed between the date of the interruption and that on which service 
of process was made on the defendants. 

In this particular, the judgment of the lower Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court, so far as it condemns the defendants, the four children 
and heirs of Widow Zepherin Blanchard, to pay the plaintiffs, Joachinu 
Aillet, the note for five hundred and fifty dollars, with interest, etc., be 
and the same is hereby annulled and reversed; and it is further ordered, 
adjudged and decreed that, as regards the said note, judgment be ren- 
dered in favor of the defendants. 

Itis further ordered, adjudged and decreed, that in every other partic- 
ular, the judgment of the lower Court be and the same is hereby affirmed, 
at the costs of the appellant. 


No. 121314.—Mrs. M. B. Harr rv. Duncan F. Kenner. 


Where the holder of a promissory note seeks to bind the endorser, it must be shown that due dili 
gence has been used in making demand, and giving notice; and the impossibility of giving notice 
at an earlier date. 


PPEAL from the District Court, Parish of Ascension, Beauvais. J. 
N. H. Rightor, for plaintiff and appellant. Johnson, Denis, Berault 

and Legendre, for defendant and appellee. 

Howeut, J. This suit is brought against the endorser on the following 
note: 

“$2,000. Ricumonp, Va., 23d February, 1862. 

In all March next (1863) we or either of us promise to pay in solido to 
the order of Duncan F. Kenner, at the office of the recorder of the 
parish of Ascension, La., two thousand dollars, for value received. 


(Signed) L. D. Nicwous. 
(Endorsed) Pay Mrs. H. B. Harp, or order. 
(Signed) Duncan F. Kenner.” 


Plaintiff alleges that at the maturity of said note the maker was dead 
and unrepresented; the holder was within the military lines of the United 
States forces, and the endorser, Kenner, was in Richmond, Va., within 
the lines of the Confederate forces, and, consequently, demand could not 
be made nor notice given tou the endorser; that at the close of the war the 
endorser was in foreign countries, but 2s soon as plaintiff was apprised of 
his return, and as soon as demand could be made of the legal representa- 
tive of the maker, she gave notice of demand and non-payment to, 
demanded payment of him. 

The defendant, besides the general issue, sets up special defenses, that 
no consideration passed between him and the maker or holder; that the 
obligation is inchoate, the plaintiff having taken the note from said 
Nichols with the knowledge that the endorsement would be void, if the 
note was not signed by another solidary obligor with said Nichols; that 
said note has not been duly presented for payment, protested for non- 
payment, nor notice thereof given to defendant as required by law. 

It is shown that Nichols died in 1862; that his widow obtained letters 
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of tutorship in the parish of Ascension, on 31st July, 1865, and the firs 
session of Court held in that parish in the same month ; that the regor. 
der’s office in said parish, where the note falling due on Ist April, 1863, 
was made payable, was burned in October, 1862, and reopened on 29th 
March, 1865 ; that plaintiff, in 1863, resided in Ascension; that Kenner, 
during the war, was a representative in the rebel Congress, went to 
Europe at the close of the war, and was seen in New Orleans in October, 
1865; that demand of payment was made of the representative of Nichols’s 
estate, in the latter part of January or first of February, 1866, and notice 
thereof given to, and paymert demanded of, Kenner within two weeks 
thereafter. The estate of Nichols is admitted to be insolvent. 

From these facts it is evident that » demand might have been made at 
the recorder’s office, where the note was payable, as early as March or 
April, 1865, and of Mrs. Nichols, tutrix, in August of that year, and in the 
year 1863, as widow, and notice could have been given to Kenner in Octo. 
ber or November, 1865. Neither was done until the endof January, and in 
February, 1866. The facts do not, in our opinion, excuse the delay in 
making a demand and giving notice. It was incumbent on plaintiff, 
even under her own allegations, to show the impossibility of complying 
with those requisites at an earlier date than she did, which she has failed 
to do. 

Judgment aftirmed, with costs. 


No. 774.—Lvucren Jex, Administrator r. Emine Tureavp. 


Demand of payment should be made upon the very day a note becomes due. 

Any inevitable accident, irresistibie force or unforeseen occurrence, which could not be provided 
against, is a sufficient excuse for non-presentment. 

It must, however, be patent, real and as a natural consequence. 

An excuse arising from such a cause, vis major, must also disappear with it. 

It is not necessary that demand be made, nor that notice of dishonor be given by anotars. These 
requisite may be performed by any person, lawfully in possession of a note, and competent to tes- 
tify as a witness. 

When payment of a promissory note cannot be demanded at the time and place of its maturity,a 
demand should be made as soon after as practicable. 

By the President’s proclamation of March 31, 1863, commercial intercourse was interdicted until May, 

_ 1865. 

Promissory notes being the property of a succession, and two months having elapsed from the restora- 
tion of commercia! intercourse between the sections, in which the several parties resided, before 
the appointment of an administrator: Held/—That neither detaand nor notice is required until 
reasonable time after the appointment of an administrator. ° 


PPEAL from the District Court, Parish of St. James, Beauvais, J. 
A Berault & Legendre, for piaintiff and appellee. Gaudet & Roman 
for defendant and appellee. 

Iustey, J. The administrator of the succession of the late Robert 
Many, sues the defendant to recover from him as the endorser of the fol- 
lowing described promissory notes, the several amounts thereof, with 
interest and costs: 

. A note for $452, payable on the 1-4 January, 1862. 

2. A note for $2,400, payable on the end of March, 1862. 
. A note for $452, payable on the 1-4 January, 1863. 

. A note for $452, payable on the 1-4 January, 1864. 

. A note for $5,650, payable on tre 1-4 January, 1864. 
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The demand is resisted by the defendant, who, besides pleading the 
general issue, denies all liability as the endorser of the notes declared on, 
for the following reasons, viz: 

That the notes endorsed by him were not presented, and payment 
thereof demanded at the time and place, when and where they became 
due; that no diligence was shown by the plaintiff, or any previous holder 
of the said notes, in presenting them for payment, or in baving them 
protested at the time and place of their respective maturity; that the 
notes could and should have been protested before the period at which 
the plaintiff states that protest was made, viz: on the 26th July, 1865. 

The Court below rendered judgment in favor of the plaintiff for tho 
amount of the two notes, 4.and 5, maturing in January, 1864, but dis- 
missed his action for those which were payablein the years 1862 and 1863, 
and from this judgment the defendant has appealed. 

It isa settled rule of the commercial law, that a demand should be 
mide of the maker of a note on the very day on which by law it becomes 
due, and unless the demand is so made it is generally a fatal objection to 
any right of recovery against the endorser, although the maker himself 
may, and will be liable on the note. This rule, although apparently 
harsh, and, perhaps, severe inits practical operation, yet is, for the general 
purpose of business, highly useful to the commercial community by 
introducing promptness, fidelity and exactness in the demand of payment. 
See Story. 

There are, however, exceptions to the rule: ‘‘Any inevitable accident or 
irresistible force, or unforeseen occurrence, which could not be provided 
against, will constitute a sufficient excuse for non-presentment, etc., at 
the maturity of the note.” 

Such accident, irresistible force or unforeseen occurrence, must, how- 
ever, be patent, real, positive, and, as a natural consequence; excuses 
derived from any such cause, vis major, as they arise with, and are depen- 
dent on, such cause must also disappear with it. 

The special grounds relied on by the plaintiff to bring him within the 
exception to the general rule in regard to the demand, etc., are: 

1. The presence of political circumstances and civil war, amounting to 
a virtual interruption of all ordinary negotiations of trade and intercourse 
with the State of Louisiana and the parish of St. James. 

2. The state of war between the Northern and Southern sections of the 
United States. 

3. The occupation of the State of Louisiana and the pavish o* St. 
James by Confederate forces, which suspended commercial intercourse 
and access to said parish and State. 

4. Public aud positive interdictions and prohibitions of the United 
States and blockades, which obstructed and suspended commercial inter- 
course with the said State and parish. 

5. The absence of the late Robert Many from the State of Louisiana, 
and his sojourn, detention, illness, and death in the city of New York. 

6. The absence of civil, judicial and ministerial officers, and the 
closing of their offices and of the Courts of justice in the parish of St. 
James. 

7. The succession of Robert Many being unrepresented until the 
rf) 
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appointment of the petitioner as administrator, and his qualification as 
such on the 26th July, 1865. 

As regards the notes which matured in January of the year 1862 and 
1863, we can perceive no reason why the judgment of the lower Court, in 
regard to them, should be disturbed; for, supposing ‘that Robert Many 
had these notes with him on his arrival in New York, in June, 1861, there 
was from the time of the capture of New Orleans, by the United States 
army in April, 1862, open, free and uninterrupted communication by 
reguiar public conveyance between New York, New Orleans and the 
parish of St. James; and as all that part of Louisiana, in which are situ. 
ated New Orleans and St. James, were then and continued to be 
‘* occupied and controlled by the forces of the United States,” ete., com. 
mercial, intercourse between New York, New Orleans and St. James 
parish, was by the proclamation of the President of’ the United States of 
July 1st, 1861, not deemed unlawful, and did not become so until it was 
so declared by the proclamation of 3lst March, 1863. 

The office of recorder of the parish of St. James, was filled until the 
15th June, 1862. It was again in operation in December of that year, 
and was not afterwards vacated. There was then ample time to make 
demand of payment of the notes, which became due in January and 
March, 1862, and in January, 1863, as Robert Many died only on the 28th 
August, of 1863; retaining all his mental vigor until the time of his 
demise. 

It was not necessary that the demand should have been made nor notice 
of temand and non-payment given by a notary. These requisites might 
have been performed and proved by any person lawfully in possession of 
the notes, and competent to testify as a witness. See Lathrop v. Lawson, 
5 An. 238; 11 Rob. 454; 15 La. 552, and Burke v. McKay, 3 How. 71. 

The two notes due in January and March, 1862, could not have been 
presented for payment to the drawer at the time and place of their 
respective maturity, but a demand should have been made, etc., as soon 
after as was practicable. Pothier Fouwté du contrat de Change. Partie 1, 
chap. 5, 3 144. 

No valid excuse is shown for the non-performance of the requisites of 
the law, as to demand and notice in regard to the notes, which fell due in 
1863. 

We concur, therefore, with the Judge of the District Court, that the 
holder of the notes, which matured in 1862 and 1863, by his negligence 
and want of diligence, has lost all recourse against the endorser of them. 

The two notes payable in 1864, stands upon a different footing. It is 
true, they were not protested until many months after their maturity; 
but by the President’s proclamation of March 31, 1863, commercial inter- 
course was interdicted until the end of the rebellion, which was virtually 
suppressed in the month of May, 1865, by the surrender to the United 
States forces of the last of the Confederate armies. 

Two months elapsed between that event and the date of the protest, 
and, under ordinary circumstances, that unnecessary delay would have 
been fatal ; but, it seems that no administrator was appointed to the suc- 
cession of Robert Many until the very day on which the protest was made. 
Under the commercial law, which in cases like this, is not in conflict with 
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the positive injunctions of our statutes, neither demand nor notice are 
required until a reasonable time after the appointment of an administra- 
tor. See Story on Promissory Notes, sec. 250, and Parsons on Bills and 
Notes, page 360. 

No laches is imputed to the administrator, and as the endorser was 
duly and legally notified of the protest of the notes due in 1864, he is 
liable therefor. 

For the reasons assigned by the Judge of the lower Court, and those 
now given by this Court — 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be affirmed, at the costs of the appellant. 


wn 


No. 1230.—Enuren Hacketr r. JacoB SCHIELE AND ZEBULON YORK. 


Ina suit on a promissory note, where the defendant pleads that the consideration was money loaned 
toa third party, he is not entitled to have that third party called in warranty. 


PPEAL from the District Court, Parish of Concordia, Farrar, J. 
Mellen, Leach & Adams, for plaintiff. J. Ker, G. S. Sawyer, and 
Farrar & Reeves, for defendants. 

Instey, J. This is a suit upon a promissory note, drawn by the defen- 
dants in solido, to the order of, and endorsed by, James Hughes. The 
defense is the general issue ; and it is alleged in the answer, that the con- 
sideration of the note sued on was money loaned to Leonard: W. Warren, 
who resides in New Orleans, Louisiana, or at least for his use and benefit, 
and that he received the said money, which was paid over to him at that 
date, or very soon after ; and that the said Warren then and there ex- 
pressly undertook and promised to pay the said obligation to the holder 
and owner of the said note, for and on account of the defendants, and 
that the defendants are entitled by law to call him in warranty to defend 
this suit; wherefore, they pray that the said Warren be cited in war- 
ranty, ete. 

The Judge of the Court below thinking that, under Arts. 379, 380, 381 
and 382 of the Code of Practice, he had no discretion, granted the call in 
warranty and the delay necessary for that purpose, thereby continuing 
the cause till the next term of the Court ; whereupon the plaintiff reserved 
her bill of exceptions to the ruling of the Court, and has appealed from 
this interlocutory judgment, as one likely to work irreparable injury. 

We think the Judge of the lower Court erred in granting the defendant 
a continuance in this case, as he does not even allege in his answer that 
there existed any privity between Leonard W. Warren and the plaintiff. 
This, in the case of Anselm v. Wilson, reported in the 8 La. R. 37, and in 
alate case decided by this Court at Natchitoches, it was held, does not 
present a case of simple or personal warranty, within the meaning of that 
part of the Code of Practice which authorises delay for calling in the war- 
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rantor. See Code of Practice, Art. 579 et seq.; 5 Merlin’s Reports, verho 
yuarantie simple. 

It is therefore ordered, adjudged and decreed, that the order of the 
Court below to continue the ease be rescinded, and that it be proceeded 
with according to law. It is further ordered, that the appellee pay the 
costs of appeal. 


No. 106.—E. P. Waireneap et als. v. J. M. Warson et als. 


The testator, Asa H. Mitchell, in his last will bequeathed to his executors certain slaves in trust, forthe 
purpose that they should pay over to his mother annually, during her lifetime, the net income 
and revenues of said slaves, and after her death to convey them, with their natural increase, if 
any, to her children, per stirpes, in full warranty : Mel/—That such a disposition is reprobated by 
our Code. 

Under the Constitution and laws of the United States and of Louisiana, the Courts can render no de 
eree recognizing property in man. 


PPEAL from the District Court, Parish of Tensas, Farrar, J. 
Lh A. N. Ogden and T. P. Farrar, for plaintffs and appellees. Reeres 
« Collier, for defendants and appellants. 

Howes, J. The defendants have appealed from a judgment annulling, 
as contrary to law, a clause in the will of Asa H. Mitchell, deceased, made 
in 1859, by which he bequeathed to his executors certain slaves, in trust, for 
the purpose, that they should pay over to his mother annually, during her 
lifetime, the net income and revenues of said slaves, and after her death 
convey them, with their natural increase, if any, to her children or their 
descendants, per s/ivpes, in full ownership. 

This, in our opinion, is a disposition reprobated by our Code ; but, if 
there were any doubt on this point, it is manifestly one which our Courts 
cannot now execute, as there is no such property to be conveyed by vill 
or otherwise. We think that, under the constitutions and laws of the 
United States and Louisiana, this Court can render no decree recogniz- 
ing property in man. 

At the date of its rendition by the lower Court, the judgment appealed 
from was, in our opinion, in accordance with positive law then in force ; 
but now, so much of it as awards the slaves described therein and their 
possession to the plaintiffs is absolutely null. 

The appellees, however, cannot properly be held liable for costs of 
uppeal. 

It is therefore ordered, that so much of the judgment of the District 
Court as relates to the ownership and possession of the persons therein 
named as slaves be declared null and void, and that, in other respects, 
the said judgment be affirmed, with costs, 
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Frost v. McLeod. 


No. 1183.—James A. Frost r. Mines A. McLeop. 


A party cannot attack collaterally a judgment by an opposition to a monition. 
The title of one who purchases property, sold under execution issued on a judgment, from which a 
devolutive appeal had been taken, will not be affected by a reversal of the judgment. 


PPEAL from the Third District Court, Parish of Lafourche, Gates, J. 
[lL Bush & Goode, for plaintiff and appellee. FE. W. Blake, for defen- 
dant and appellant. 

TaLAFERRO, J. At a probate sale of property of the succession of 
James Frost and his wife, Elmira E. Ragan, both deceased, made in July, 
1859, Miles A. McLeod became the purchaser of a house and lot in the 
town of Thibodeaux. In conformity with the terms of sale, McLeod exe- 
cuted three several promissory notes, with one surety bound with him in 
wlido. Aspecial mortgage containing the pact de non alienando and the 
the vendor’s privilege were retained on the property, in favor of the suc- 
cession. The notes were drawn payable to the order of John C. Ragan, 
tator. In November, 1865, James A. Frost having attained the age of 
majority, made a partial settlement with his tutor, and received in part of 
the amount coming to him from the succession of his parents, two of the 
notes of McLeod, on which there was then due $1,538 70. He proceed- 
ed to enforce the payment of these notes by taking out an order of seizure 
and sale of the mortgaged premises. He provoked the appointment of a 
carator ad hoc to represent McLeod, who was an absentee. The property 
was sold, and Evanste Maronge became the purchaser and received the. 
title. The curator ad hoc took a devolutive appeal from the order of 
seizure and sale, pending which Maronge, the purchaser, obtained a mo- 
nition, which was duly advertised. The curator filed an opposition to 
the homologation of the monition, and stated various grounds for the op- 
position. The monition was duly homologated by the Court, and the 
opponent has appealed. 

The several objections to the alleged illegalities in the proceedings, by 
which the order of seizure was taken out, and by reason of which, it is 
argued, the sale is null, are clearly untenable, as a party is not allowed to 
attack collaterally a judgment, as in this case, by an opposition to a mo- 
nition. 2N.8. 292. 14L. 214. 19 L. 198. 

The assignment of the two notes sued upon by Ragan, tutor, to Frost, 
is objected to as contravening Article 355 of the Civil Code. The provi- 
sions of that article seem to be exclusively for the benefit of the minor. 
In this case the minor, now of full age, seeks to give effect to the agree- 
ment made with his tutor, by enforcing the obligations acquired from 
him. 

But, the property mortgaged having been sold, and a vested right ac- 
quired in it by virtue of its adjudication to Maronge at the judicial sale, 
the defendant can no longer maintain the pretension of ownership. The 
appeal taken from the order of seizure and sale was only devolutive. It 
did not prevent the execution of theorder. A sale of the property under 
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execution was made, and the purchaser acquired a title to it, which would 
not be divested by a reversal of the judgment. This principle is well set. 
tled in our jurisprudence. See N.S. 8 vol. p. 214; 1 Rob. 94; 2 An 
211. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 


No. 1205.—Vicrok Armanr et als. r. MarcinieEN Bovureeots. 


An appellant must bring into the Supreme Court all the parties who have an interest in preventing a 
reversal or modification of the judgment of the lower Court. 


PPEAL from'‘the District Court, Parish of St. James, Beaurais, J, __ 
Fred. Landreaux, for plaintiffs and appellants. F. P. Porché, for 
defendant and appellee. 

Hyman, C. J. This is a petitory action brought by plaintiffs against 
defendants, for a certain tract of land in the parish of St. James, wherein 
they not only claim judgment for the land, but ask for a judgment against 
the defendant for $1,908, for the revenues of the land while in defen- 
dant’s possession, claiming them as damages. 

The defendant, in answer, called in warranty his vendor of the land, 
Louis Palms (who had warranted defendant’s title to the same), and ask- 
_ ed that, if plaintiff recovered judgment against him for the land and 
damages, he have judgment against Palms for the amount of damages 
decreed against him in favor of plaintiffs, and also for the price that he 
had paid him for the land, with interest. 

Defendant also prayed for judgment against plaintiffs for improvements 
put by him on the land. 

The District Judge rendered judgment decreeing that plaintiffs were 
owners of the tract of land; that defendant recover from plaintiffs the 
value of the improvement put by him on the land, and that defendant re- 
cover from Palms the price he paid for the land, with interest. 

From this judgment plaintiffs have appealed, withont making Palms, 
the warrantor, a party to the appeal. 

No revenues were allowed plaintiffs in the judgment. 

Palms, the defendant’s vendor and warrantor, is interested that the 
judgment of the lower Court be maintained, as regards revenues ; for, if 
judgment for any amount was rendered in this Court, in favor of plain- 
tiffs, against defendants for the same, a like judgment should be rendered 
in favor of defendant against Palms. See Code Practice, Art. 385. Civil 
Code, Art. 2482. 

On appeal from a judgment of a lower Court, appellant must bring into 
this Court all the parties in the suit, who have an interest to prevent the 
reversal or modification of such judgment. See 9 La. R. 473. 

Let the appeal be dismissed. 
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1209.—Srate c. J. H. SypHer anp J. L. Petit. 


The charge of “ enticing away from deponent, H. E. Moore's plantation, certain freedmen laborers,” 
js not an offense known to our law. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
! R. W. Kuickerbocker, District Attorney, for the State. Sheldon & 
Parde, for defendants and appellees. ; 

TauaFrekkO, J This is an action brought in the name of the State to 
recover from the defendants the sum of seven hundred and fifty dollars, 
the amount of a recognizance bond executed by Sypher as principal, and 
by J. L. Petit as his surety, conditioned for the appearance before a jus- 
tice of the peace of the parish of Iberville, to undergo a preliminary 
examination on a charge of ‘‘enticing away from defendant, H. E. 
Moore’s plantation, certain freedmen laborers,’ which bond, it is 
alleged, was declared forfeited by the failure of the accused party to 
appear. 

The defendants set up exceptions, in which they allege various nullities 
in the proceedings taken against them, and disclaim any liability on the 
bond sued upon. 

The exceptions were sustained in the Court below, and judgment ren- 
dered in favor of the defendants. 

The plaintiff has appealed. 

The bond is obviously defective, and cannot be enforced. It specifies 
no offense known to our law. No time is fixed for the appearance of the 
defendant, and no place is designated at which he is to appear. One of 
the conditions is, that the accused ‘shall well and faithfully appear and 
answer at preliminary examination before justice’s Court, when called 
upon to answer charges preferred as aforesaid.” 

It is not shown that the accused was notified to attend. The judgment 
of the lower Court was properly rendered. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 


No. 1198.—S. R. Strreiine rc. C. D. Stewart. 


In a suit upon an open account, composed of distinct contracts, not exceeding five hundred dollars 
each, one witness to each item is sufficient, although the aggregate amounts to more than five 
hundred dollars. 


PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
Bealty & Yoist, for plaintiff and appellee. Edward Phillips, fot 
defendant and appellant. 

Howett, J. This is a suit upon an open account, composed of various 
items sold at different dates, and the only question presented by counsel 
of defendant and appellant, is whether or not the proof is sufficient—one 
witness only having testified to the correctness of each item, no one of 
which is over $500, although the aggregate is considerably over that sum. 








72 SUPREME COURT OF LOUISIANA, 





Stribling v. Stewart. i 
er? ee 


The account sued on indicates clearly that there were separate and dis. 
tinct contracts, at different dates, in relation to each item or several of 
them together, and the fact that the same person was witness to each of 
those contracts, does not affect the sufficiency of his testimony upon the 
whole account, so to require corroboration, as contemplated by Art. 2957 
C. C. He may be regarded as a witness to prove several agreements 
relative to personal property, embraced in one demand, no one of which 
exceeds $500, and for the aggregate of which judgment is authorized, 

We think the proof is sufficient in law. 

Judgment affirmed. 


RAP Oromo" 


No. 1184.—Union Bank or TENNESSEE v. Francis E. RoBertson et al. 


If presentment ot a promissory note cannot be made at maturity, on account of irresistible power, 
the holder will not be deprived of his right against other parties, provided he makes presentment 
and gives proper notice, within a reasonable time after he has the powertodo so The holder is 
never bound to an impossibility. 


PPEAL from the District Court, Parish of Terrebonne, Gates, J. 
Breaux & Fenner, and Winchester Hull, for plaintiff and appellant. 
Bush & Goode, for defendant and appellee. 

Hyman, C. J. Plaintiffs sued to recover judgment against F. E. Rob- 
ertson and Mrs. C. P. Danks, in solido, for $7,694 23, with eight per cent. 
interest thereon from the 9th of January, 1863, on a note of said amount, 
bearing that rate of interest from its maturity. 

The note was dated the 9th of April, 1862, and was payable to the order 
of C. P. Danks, nine months after date, at the office of Geo. Connelly & 
Co., in New Orleans. It was endorsed by Mrs. Danks, specially, to Geo. 
Connelly & Co., and by them endorsed in blank. 

The note was presented for payment on 20th July, 1865, at the office of 
Geo. Connelly & Co., in New Orleans. 

On the refusal of Geo. Connelly & Co. to pay the note when presented, 
it wis protested for non-payment, and due notice thereof given to Mrs. 
Danks. 

The District Judge rendered judgment against F. E. Robertson, and 
dismissed the suit of plaintiffs against Mrs. Danks. 

From the judgment of dismissal the plaintiff has appealed, and the 
question to be decided is, whether plaintiff has shown sufficient excuse 
for not sooner presenting the note for payment. 

The proof is that the Confederate forces, in September, 1862, took the 
note out of plaintiff's possession, and all control of the note was with- 
held from the plaintiff by these fo:ces, and that plaintiff did not regain 
possession of it until July, 1865. As soon as plaintiff recovered posses- 
sion of the note it was forwarded to New Orleans to be presented for pay- 
ment, and payment was demanded as stated above. 

If presentment cannot be made on the maturity of the note, because 
irresistible power prevents, the holder will not be deprived of his right 
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against other parties on the note, provided that he makes presentment 
and give proper notice, within a reasonable time after he has power to 
do so. 

The holder is never bound to an impossibility. See Story on Promis- 
sory Notes, p. 259. 

Defendant Danks has moved to dismiss the appeal, because the defen- 
dant Robertson has not been made a party to the appeal. 

There is no necessity for making Robertson a party to the appeal. 

His liability will not be affected by any judgment that may be rendered 
by this Court, for or against plaintiff or defendant Danks. 

Let the judgment of the District Court, dismissing plaintiff’s suit against 
C. P. Danks, be reversed ; and further, let there be judgment in favor of 
plaintiff and against C. P. Danks, for the sum of seven thousand six 
hundred and ninety-four dollars and twenty three cents, with interest 
thereon at the rate of eight per cent. per annum, from the 12th day of 
January, 1863, till paid, and for the costs of this suit. 





No. 1194.—In the Matter of the Sheriffalty of the Parish of Pointe 
Coupée, Leon B. Dayntes, claiming to be recognized as Sheriff. 


Where an appeal bond is given in a case not mentioned in the order of appeal, the appeal! will be dis- 
missed. The order must state clearly from what case the party wishes to prosecute his appeal 


PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
Race, Foster & Merrick, and Beatty & Yoist, for W. R. Falconer. 
appellant. Cooley & Phillips, for L. B. Dayries, appellee. 

Howe, J. A motion is made to dismiss this appeal on the ground, 
among others, that there is no legal order of appeal in any cause pending 
before the District Court, contained in the record. 

The order is in the following form: 

‘State of Louisiana, in Relation to the Application of L. B. Dayries.—On 
motion of Wm. Beatty, attorney for Wm. R. Falconer, it is ordered 
that a devolutive appeal be granted him from the judgment of this Court, 
either on the opposition or mandamus against him, or the writ of quo 
warranto, on said appellant giving bond and security, conditioned accord- 
ing to law, in the sum of two hundred and fifty dollars, said appeal 
returnable at the Supreme Court, on the 4th Monday of January, 1867.” 

It appears that Leon B. Dayries applied ex parte to the District Court 
of Pointe Coupée, to be recognized as the sheriff of said parish, by virtue 
of a commission in due form from the Governor of the State; that Fal- 
coner presented a written opposition to said application being granted, 
on the ground that he was the legal and acting sheriff by virtue of an 
election and commission, and was under no disability, and that no 
vacancy existed to be filled by the governor. 

No issue seems to have been formed, and no evidence taken, The 
10 
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Judge caused an order to be entered on the minutes, recognizing Dayries 
as the sheriff, who was sworn in and his commission placed on record, 
Two days thereafter, Dayries obtained a writ of mandamus directing the 
said Falconer to deliver to him the records, papers, etc., of the office, and 
the keys of the jail. After hearing the parties, the mandamus was made 
peremptory, and, subsequently, Falconer obtained a writ of quo warranty 
upon Dayries, to show by what authority he held and exercised the offier 
of sheriff ; to which the latter excepted, and the exception maintained. 
It is apparent, from these proceedings, that the order of appeal is defee. 
tive, and not such as to maintain an appeal. It does not authorize ay 
appeal from the three judgments, and the appellant has not made an 
election of the one from which he desired to prosecute his appeal, but 
is claiming to have all three reversed, and, besides, the bond of appeal is 
given in a proceeding not mentioned in the order of appeal. We cannot, 
as suggested by counsel, presume that the word ‘‘or”’ in the order should 
read, and was intended to be ‘‘ and.” The use of the two disjunctives 
** either” and ‘ or,” forbids such a presumption. “or can we consider 
the irregularity one which can be corrected under the 16th section of the 
act of 1866, organizing this Court. The record docs not indicate that 
the error can be imputed to the judge, clerk or appellee. The appellant 
must have known from what judgment or judgments he wished to appeal, 
and in what proceeding he gave his bond of appeal. 

We feel compelled to discountenance such loose and irregular practice, 
which must result in great confusion, and render the course of justice 
uncertain and insecure. 

It is therefore ordered that the appeal be dismissed, at the costs of the 
appellant. 


OO wn 


No. 1216.—J. McWiuurams & Co. r. Tae Corporation or THE Town oF 
PLAQUEMINE. 


It is the province of a jury to find the facts of a case : but the finding must be upon evidence. 


4 PPEAL from the District Court, Parish of Iberville, Posey, J. 
i Barrow & Pope, for plaintiffs and appellants. Benjamin & Debliews 
and Talbot & Petit, for defendant and appellee. ' 
TALIAFERRO, J. We learn from the record in this ease that, in the 
month of May, 1862, the mayor and selectmen of the town of Plaque- 
mine, under the apprehension that the tewn would soon be taken by 
Federal forces, deemed it a matter of prudence and precaution to destroy 
all the intoxicating liquors in the place, to avoid their falling into the 
hands of the soldiery, who, under the baneful influence of drunkenness, 
might commit acts of violence and outrage. To this end, squads of men 
went through the town and accomplished this purpose, by emptying of their 
contents barrels, bottles, and whatever else they found that contained ar- 
dent spirits. It seems that an estimate was made at the time of the quan- 
tity of liquors destroyed, in reference to future compensation to be made 
to the owners. Several individuals afterwards received payment for their 
losses, although it was not in every case satisfactory. 
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‘The plaintiff in this suit was a loser by the prudential act of the town 
council, whose estimate of the damage he had received he was unable to 
concurin.: He therefore instituted this suit, claiming three hundred and 
fifty- xine dollars, which he alleges to be the value of the liquors destroyed, 
and twenty-seven dollars and sixty-one cents, the amount due him by 
the corporation for articles of merchandise furnished it on account. He 
prays judgment for the aggregate sum of three hundred and seventy-six 
dollars and sixty-one cents, with five per cent. interest thereon from the 1st 
of May, 1862. 

The answer is a general denial. The case was tried twice, and each 
time bya jury. In the first instance the jury disagreed ; in the last, a 
verdict was rendered in favor of plaintiffs for ninety dollars. The plain- 
tiff has appealed. 

We are unable to see the ground upon which this judgment was render- 
ed. The liability of the corporation was clearly established beyond any 
doubt. The town council admitted this, but assumed to fix the amount 
of its own indebtedness ; and the jury seems to have sustained the coun- 
cil in the course it pursued. The plaintiffs’ account was fully proved. 
Two or three witnesses testified that eighty-nine gallons of whiskey be- 
longing to the plaintiffs were destroyed, and that whiskey, at the time, 
was selling at from $3 50 to $4 per gallon. One witness swore that from 
twenty-five to forty bottles of whiskey and cordials were also destroyed at 
the same time, and that the plaintiffs’ charge for twenty-seven bottles of 
cordials is correct. The additional small account, for nails and other ar- 
ticles, was admitted. No proof of any kind whatever was adduced tu 
show that the plaintiffs’ account, or any part of it, is incorzect. 

It is the province of « jury to find the facts of a case ; but the finding 
must be upon evidence. In this case the evidence has been entirely disre- 
garded, and the jury seem to have acted as a kind of amicable componnd- 
ers, Law and equity require a reversal of the judgment. 

It is therefore oidered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed ; it is further ordered. 
that the plaintiffs recover from the defendants, in their corporate ca- 
pacity, the sum of thvee hundred and seventy-six dollars and sixty-one 
cents, with five per cent. interest thereon, from the first day of May. 
1862, until paid, and costs of suit in both courts. 


LaBavve, J. recused. 


NE PAA 


No. 1157.—Swuccesston oF Tuomas E. Vick. 


By the death of a creditor, his universai legatee. who is one of the forced heirs, becomes a creditor iu 
his stead. 


PPEAL from the District Court, Parish of Lafourche, Gates, J. 
Bush & Goode, for appellant. Belcher & Beattie, for appellee. 
Itstey, J. This is a contest for the curatorship of the vacant and in- 
testate succession of Thomas E. Vick, who died in the year 1866. 
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The applications of Charles C. Williams and of Americus V. Williams, 
were filed in Court, respectively, on the 12th and 16th of April, 1866, 

As Charles C. Williams was the one who first ‘‘ presented his demand” 
(Art. 1117 C. C.), and he had in the opinion of the judge, the requisite 
qualifications, and offered sufficient security, he appointed him sole ew. 
tor of the succession. R. 8S. 78, 2 12. 

Tue only point we deem it necessary to determine is, whether 0, ¢. 
Williams, as one of the forced heirs, and the universal legatee of his 
father, I. C. Williams, deceased, who was a creditor of Thomas E. Vick 
became, by the death of his father, a creditor of Vick. : 

We think he did, in virtue of Articles 866, 867, 934, 936, 939 of the 
Civil Code, as expounded by this Court in the case of LePage and others 
v. The New Orleans Gas Light and Banking Co. and others, 7 Rob. p. 184: 
and Addison v. New Orleans Saving Bank, 15 La. 528. 

The other points raised are satisfactorily disposed of by the Judge of 
the lower Court ; and for the reasons by him given and with the opinion 
expressed by us. 

We find no error in the judgment of the lower Court. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellant. 


No. 1211.—THe State oF Lovistana r. Trozr P. Bizzo. 


Where an indictment is found more than a year after the alleged committing of a crime. other than 
willful murder, arson, robbery, forgery and counterfeiting, to be valid it must allege upon its face 
facts that will negative prescription. 


4 PPEAL from the District Court, Parish of Rapides, Cooley, J. 
I\. David Pierson, District Attorney, for the State. Sherburne and 
Daigre, for defendant. 

LaBavve, J. The indictment charged that Trozin P. Bilbo, late of the 
parish aforesaid, on the — day of June, A. D. 1865, with force and arms, 
in the parish, district and State aforesaid, and within the jurisdiction of 
the Ninth Judicial District Court, one bay borse, of the goods and chat- 
tels of John Swartzenburg, Jr., of the value of one hundred dollars, felo- 
niously did steal, take and carry away, contrary to the form of the statute 
in such case made and provided, and against the peace and dignity of said 
State. 

The grand jury found a trne bill, which was exhibited and filed on the 
6th day of October, 1866. 

The accused, by his counsel, filed a» motion to quash the indictment, 
on the ground, that the crime alleged to have been committed is barred 
by prescription ; that the same facts as contained in the indictment were 
made known to a public officer having power to investigate, but no action 
was had or taken. 
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“Wherefore, he prays that the indictment be quashed, more than a year 
having elapsed since the alleged crime was committed, and that the ac- 
cused be released, the statute of limitation having prescribed the action. 

The District Court sustained the motion, and the district attorney took 
a bill of exceptions and moved for an appeal, which was granted. 

We are of opinion that the Court did not err. It was the duty of the 
State to negative in the indictment the fact that prescription had accrued, 
byalleging that no information of the commission of the offense had, 
within one year next after the offense, been given to an officer authorized 
to direct the investigation or prosecution. 

On its face, the indictment does not contain everything essential to the 
punishment of the accused, and which must have been found by the jury 
before sentence could be rendered. R. 8S. p. 161,211. The Slatev. Fos- 
er, 7 An. 255. We have lately reaffirmed that decision. 

Judgment affirmed. 
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No. 1210—Srare oF Lovisitana v. Doax & THOMPSON and Epwarp I. Gay. 


Where there is no principal obligation, there cannot be an accessory one. 


4 PPEAL from the District Court, Parish of Iberville, Posey, J. 

R. W. Knickerbocker, District Attorney, for the State. Barrow ¢ 
Pope, for defendants and appellees. 

Hyman, C. J. The State is appellant from a judgment dismissing suit 
brought against defendants, on an appearance bond signed only by Gay, 
as security for Doax and Thompson. 

Doax and Thompson, not having signed the bond, are not bound. 
Neither is Gay bound on the bond, for there cannot be an accessory obli- 
gation where there is not a principal one. See 2 Rob. 367, Curtis et al v. 
Moss. 

Let the judgment of the District Court be affirmed. 
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Pointer v. Roth et al. 


No. 1201.—Joux L. Pointer r. C. N. Rorn et al. and E. D. Woops 
Sheriff. 
An injunction will be sustained, where the property has been sold, and delivered, prior to the date of 


the seizure by the sheriff, under a writ of fieri sucias: when the injunction is maintained in part 
no damages wili be allowed. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
Barrow & Pope, for plaintiff and appellee. Scmuel Matthews, {oy 
defendants and appellants. 

LaBatveE, J. This appeal is taken by defendant from a judgment per- 
petuating an injunction, restraining the defendants from selling three 
mules, four cows and calves, and carriage, and a buggy, valued at $699, 

On the 21st of April, 1860, the defendants’ sold to A. P. Marionneanx, 
all their interests in a certain sugar plantation, and the implements of 
husbandry and the animalsthereon. Having obtained a judgment against 
Marionneaux for the price, they seized under a fieri facias the plantation 
and all the animals and movable property thereon, including the said 
three mules, cows and calves, carriage and buggy, the sale of which said 
John L. Pointer enjoined, alleging that he had purchased them previous 
to the seizure, and that they were his property. 

The District Court, after hearing his testimony, perpetuated the injune- 
tion, and the defendants took this appeal. 

From the testimony adduced in the case, we are satisfied that the four 
cows and calves, the carriage and the buggy, were sold and delivered to 
the plaintiff, John L. Pointer, and were in his possession; but, we are 
of opinion that the three mules, if they were sold, were not delivered to 
said John L. Pointer, and that they remained in the possession of the 
alleged vendor, A. P. Marionneaux, until they were seized. The testimony 
shows that A. P. Marionneaux had leased his sugar plantation, together 
with the said three mules to Renold, who was notified by A. P. Marion- 
neaux that he (Marionneaux) had sold the three mules to Mr. J. L. 
Pointer, and that at the expiration of the lease to turn them over to Mr. 
Pointer ; the mules seized are the same that were leased with the planta- 
tion, and alleged to have been sold to Pointer. When the mules were 
seized they were in the possession of the lessee, and, consequently, in 
that of the lessor and alleged vendor, and could be seized by the creditors 
of the latter. Civil Code, Arts. 1916, 1917, 2243, 2456, 3396. 1 An. 59. 3 
An. 462. 

We must dissolve the injunction, as to the mules, but are of opinion 
that no damage should be allowed, the injunction being sustained in part 
as to the cows and calves, and carriage and buggy, and dissolved as to the 
mules for want of delivery. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled and avoided. It is further ordered and 
decreed, that the injunction be maintained, and made perpetual as to the 
carriage, buggy and four cows and calves, and dissolved as to three mules; 
the defendants and appellants to pay the costs of the District Court, and 
the plaintiff and appellee those of appeal. , 
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No. 1151. —Svccession or Gytuum A. Hvepsoy. 


To constitute a prohibited substitution, the donee must be charged to preserve and return the thing 
donated, to a third person. 
The doctrine enunciated in the case of Cypiien Roy ets Lv. Estilene Latiolas et al. 5 An, 552, is reaffirmed 
in this case. 
PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
L J. Cooley, for Test. Exeentor. Julien Michel, for absent heirs, 
appellants. 

Lasatve, J. This case presents but one question of law, and that is, 
whether the last will of the said Gyllum Hudson contains a prohibited sub- 
stitution, in the following donations : 

“Article 2. I give and bequeath to my half-sister, Nancy Stiles, form- 
erly Nancy Estiss, five thousand dollars. 

Article 3. I give and bequeath to my half-nephew, Thomas Harrell, 
son of Samuel Harrell, four thousand dollars. * * # * * 

Article 10. I wish the above-named Nancy Stiles and Thomas Harrell to 
use their portions, both principal and interest, as they see proper, during 
their natural life; and should they leave heirs of their body at their death, 
I wish it to be equally divided among them ; but, should they die leaving 
no heirs of their body, I wish it, or whatever may be left of it at their death, 
to be divided equally among ail those who are now my legal heirs.” 

The executors, on a fourth account rendered by them, have put down 
for the heirs and legal representatives of said legatee, Thomas Harrell, 
deceased (who has died since the last payment of $2,000 to him on ac- 
count of his legacy), $800. 

Julien Michel, counsel of absent heirs, opposed said item, on the fol- 
lowing grounds : 

“That, by article 10 of the will, it was provided that if the legatees, 
Nancy and Thomas Harrell, should die without leaving heirs of their 
body, the legacies given to them, or so much thereof as should be left, 
should not go to their heirs at law, but should go to the heirs of the 
testator.” 

That said Harrell has died without heirs of his body, and with a portion 
of the legacy to him still unpaid; that the said legacy is either null, as a 
fdei commissum, or the remaining portion of it yet unpaid, should, in ac- 
cordance with the will of the testator, go now to his legal heirs. He prays 
that the executors be ordered to pay said legacy to the heirs at law of the 
deceased. 

To constitute a prohibited substitution, the donee must be charged to 
preserte and return the thing donated, to a third person. Civil Code, 
Art. 1507. The motive of the law is, that property should not be tied up 
and taken out of commerce, which would be the case if the donor had the 
right and power to direct to whom should go the donation after the death 
of the original donee, for the donor might do so ad infinitum. 

In this case we see nothing which binds the legatee to preserve and return; 
on the contrary, the testator wishes the legatees fo use their portions, both 
principal and interest, as they see proper. 
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We are clearly of opinion that the above legacy does not contain pro- 
hibited substitution, and that the legatee, Thomas Harrell, became abso. 
lutely the owner of the legacy made to him, and transmitted the same to 
his heirs at law. Our views are fully supported by the decisions in the 
cases of Cyprien Roy et al. v. Estibene Latiolas et al. 5 An, 552; Bernard's 
Heirs v. Sou'é, 18 La. 21 ; Bernard’s Heirs v. Goldenbow, 18 La. 95; Mar. 
cadé, vol. 3, No. 460. 

For these reasons, and those given by our learned brother below, with 
whom we concur, the judgment appealed from must be affirmed. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 








No. 825.—James A. Frost rv. Mrmes A. McLeEop. 


Where an order of seizure and sale has been obtained on a mortgage, and the debtor who granted the 
mortgage is absent from, and not represented in the State, the law does not require antecedent 
proof or affidavit of his absence, betore an attorney can be appointed to represent him. 

The nuility declared by Article 355 of the Civil Code. is relative, and cannot be urged by the minor, 
after he becomes of age, who is seeking the benefit of the alleged agreement, by which a partial 
payment or advance was made to him. 

The transfer of the principal obligation includes that of the mortgage as the accessory. C. C. 2615. 


PPEAL from the District Court, Parish of Lafourche, Belden, J. 
Louis Bush, for plaintiff and appellee. FE. W. Blake, for defendant 
and appellant. 

Howe, J. This is an appeal from an order of seizure and sale, and 
is taken by the attorney appointed to represent the defendant, who is 
alleged in the petition to be absent, and not represented in the State. 

The grounds of complaint are: 

1.-That there is no proof that the defendant is absent, and not 
represented. 

To this, it is successfully replied, that the Art. 737, C. P., under which 
the appointment of an attorney was made, does not require the plaintiff 
to make ‘oath of the fact of absence, as contended for, and it is not sug- 
gested that authentic evidence of such fact is required: nor is it intimated 
that the defendant is not absent. 

The article in question simply provides that, if the debtor, who has 
granted the mortgage, is absent and not represented in the State, the 
Judge, at the request of the plaintiff, shall appoint him an attorney, to whom 
notice of the demand shall be given in the manner directed, and contrarily 
with whom the seizure and sale shall be prosecuted. It does not say on 
proof of the absence, and we are not informed of any law requiring such 
antecedent proof. The analogy to the conservatory writs is not main- 
tained, as, in those proceedings, facts to be verified by oath are made by 
law a basis of the writ. 

2. That the assignment of the notes to plaintiff is absolutely null and 
void, having been made by a tutor to his ward, previous to the rendering 











> a a, a. 2. ae 











NEW ORLEANS, FEBRUARY, 1867. 81 
Frost v. McLeod. 








of a full account and delivery of vouchers, under the provisions of Art. 
355, C. C. 

The nullity declared by this article is relative, not absolute, und is in 
the interest of the minor, and cannot be urged in this instance, as it is the 
minor, now of age, who is seeking the benefit of the alleged agreement, 
by which a partial payment or advance was made to him. 9 1,. 305. 10 
L. 268. 1A. 35. 

3. That there is no authentic proof of plaintiff’s subrogation to the 
rights of mortgage. 

The transfer of the note was by notarial act, and by Art. 2615, the 
mortgage, as the accessory, was included. 

We consider it unnecessary to pass upon the question of the want of 
a stamp, as it is not properly presented by the record. 

Judgment affirmed, 


1162.—Lovis Guion, Administrator r. THe Creprrors oF THE SuCcESssION 
oF GEORGE GutIoN, deceased. 


Judicial bonds must be construed with reference to the law under which they are given. 

A jury trial is not allowed on an opposition to the proces-verbal of the deliberations of the creditors 
of an insolvent suc ion; such pr dings must be tried summarily. 

The opinion of a majority of the creditors, in amount, must prevail. 





4 PPEAL from the District Court, Parish of Lafourche, (Guies, J. 

‘L Bush & Goode, for appellee. Winchester Hall, for opponents and 
appellants. 

Iustey, J. A meeting of the creditors of the succession of George 
Guion, having, upon the application of the administrator, an order of the 
Judge, been duly held, the proces-verbal of their deliberations was 
returned to the Court, and the homologation thereof, and a sale of the 
succession property in conformity thereto, prayed for. 

The prayer of the administrator was opposed by the appellants, and 
from a judgment against them upon their opposition, they have appealed. 

The appellees have moved in this Court to dismiss the appeal, on two 
grounds: 

1, That the appeal bond does not comply with the requisites of the 
law by reciting, ‘‘ or that the same shall be satisfied by the proceeds of 
the sale of his estate, real and personal, etc.,” as required by Article 57) 
of the Code of Practice; and 

2. That the bond is made in favor of the administrator alone, and not 
in favor of the creditors, who, in the present instance, are really the only 
parties having interest. 

I. Judicial bonds must be construed, with reference to the law under 
which they are given; any clause which is superadded must be rejected, 
and any that is omitted supplied. 12 An. 69. 4An.3. 11 La. 174 and 
196. 

II. It is contended by the appellant, that the bond was properly made 
in favor of the administrator, who represents them until their claims 
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are settled in concurso; but the Court entertaining some ‘doubt as 8 to th the 
necessity of making the creditors parties in the present case, well Main. 
tained the appeal. 10 A. 235. 2A. 434. 

On the merits—the opposition to the homologation of the proceedings 
of the meeting of the creditors, rested on two grounds : 

1. That the opponents are prejudiced by the appraisement of the pro. 
perty, made on the 24th November, 1865. 

2. That they are entitled to have the tracts of. land sold in parcels, ang 
not in block, as required by the other creditors. 

There are two bills of exception taken by the opponents to the refuga} 
of the Court to allow them a trial by jury, and to receive evidence offered 
by them to sustain the second ground, and to show that a sale of the 
property, in parcels, would be more advantageous than one made in 
block. 

The ruling of the Court, in both points excepted to, was correct. 

Proceedings of this nature must be tried summarily by the Court, (755 
757 and 1036 C. P.,) and the evidence offered being irrelevant and useless, 
was properly excluded. 

The meeting of the creditors was called in pursuance of Articles 1160 
of the Civil Code, and of 1038 of the Code of Practice, and the suceeed- 
ing Article 1039, contemplates that the deliberations of creditors convened 
by virtue of the preceding article, shall be homologated in the same 
manner as if it were a procedure in bankruptcy, and that the Court will 
pronounce summarily on such opposition as shall be made. 

This Court, in the case of Nedre v. Fontenet, 2 An. 784, intimated that 
Article 1039 of the Code of Practice, had reference to the insolvent 
acts of 1817, and the acts amending it, and we are of the opinion 
that it alluded to the insolvent law of 1817, which was the only one in 
operation when the Code of Practice was promulgated in September, 
1825. 

By the acts of 1817, as well as by the existing law, in relation to 
voluntary surrenders, the opinion of the majority of the creditors, in 
amount, for the sale or disposal of the property surrendered, or for any 
other object relative to the interest of the mass of the creditors, shall 
prevail to give sich deliberations of the creditors legal effect, in regard 
to sales of property, they must be homologated by a judgment of the 
Court (2 A. 784); but the opinion of the majority, in amount, will prevail 
in fixing the mode, terms and conditions of such sales, unless successful 
oppos:tion is made on account of some irregularities or illegality in the 
proceedings at the meeting of the creditors, and the Court very properly 
rejected the opposition, and adopted the opinion of the creditors, in 
amount, as the basis of its judgment of Lomologation, and for a sale of 
the property in conformity to the said opinion, and according to law. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be and the same is hereby affirmed, the costs of appeal 
t» be paid by the appellants. 
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No. 1150.—J. C. Vanwicknure vr. W. D. V. Downtna. 


In order to bind te drawer or endorser of a draft, the evidence must show that a demand has been 
made in due time. 

Where plaintiff seeks to hold the drawer and endorser of a draft responsible on a subsequent promise 
he must show by evidence that the defendant knew, at the time he made the promise, that he was 
released from liability by the laches of the plaintiff. 





PPEAL from the District Court, Parish of Pointe Coupee, Cooley, J. 
Thos, J. Cooley, for plaintiff and appellee. F. H. Farrar, for defen- 
dant and appellant. 

Hyman, C.J. Jacob C. Vanwickle, the plaintiff, brought suit in May, 
1866, against William D. V. Downing, on two drafts drawn by him on R. 
(. Cummings & Co., of New Orleans, payable to his own order, and by 
him endorsed in blank. 

Each draft is for the sum of $6,750, is dated at New Orleans, 24th Feb- 
mary, 1861, payable twelve months after its date, and signed and endorsed 
thus: ‘Wm. D. V. Downing.” 

The drafts were accepted by the drawers. 

Plaintiff prayed that he have judgment against defendant for the 
amount of the drafts, for interest thereon, for costs of protests and for 
costs of suit. 

Defendant, in answer, admitted his signature to the drafts sued on, but 
denied responsibility on the drafts. 

The District Judge rendered judgment as asked for by plaintiff, und 
defendant has appealed from the judgment. 

Piaintiff adduced in evidence protests, of the 27th February, 1862, for 
non-payment of two drafts, which differ from the drafts sued on only in 
the name of the drawer and endorser. 

The drafts protested were drawn by J. D. V. Downing, and by him en 
dorsed in blank ; and the protests show that, on the 27th February, 1862, 
demands for their payment were made on the acceptors, R. C. Cummings 
& Co. 

Plaintiff also introduced in evidence the certificates of the notary (who 
protested the drafts), who therein declared that he served notices of the 
protests on the drawer and endorser, by depositing on the day of the 
protests, in the post-office of New Orleans, the notices addressed to J. D. 
VY. Downing, at Morganza post-office, Louisiana. 

The protests do not show that demands were made for the payment of 
the drafts sued on ; on the contrary, they show that demands were made 
for the payment of other drafts. 

Itis impossible for the drafts that are protested to be the drafts that 
are in suit, if the protests declare truth. 

It is unnecessary to inquire whether the notices of protests are sufticient 
ornot ; for, if there be no proof of demands for the payment of the 
drafts at their maturity, the plaintiff cannot recover. No such proof has 
been adduced. 
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Plaintiff, not relying fully on the protests and certificates of notices of 
protests, offered in evidence a letter of defendant’s, which is as follows: 

** Mr. Vunwickle—Dear Sir: R. C. Cummings wrote me, a few days 
ugo, that you held some of his and my paper, and wishes to pay it. You 
will write to me immediately, as I wish to confer with him on the subject, 
My advice is to accept the offer. The manner in which property is on 
the wing, I do not think many debts will be settled after this war, for ] 
firmly believe everybody will be broke, and universal repudiation will be 
the game. Respectfully yours, 

Wa. D. V. Downtna. 

Bayou Ferdoche, Monday, June, 1863.” 

By interrogatories on facts and articles, propounded to defendant, 
plaintiff proved that the paper referred to in the letter was the drafts now 
sued on ; and plaintiff contends that, by this letter, the defendant acknow- 
ledged his liability to pay the drafts. 

[f the letter be a promise by defendant to pay the drafts, or an acknow- 
ledgment of his liability to pay them (and on which we express no opi- 
nion), and the plaintiff expects thereby to escape from the consequence of 
his laches, he must show by evidence (which he has not done), that de- 
fendant knew when he wrote it, the letter, that he was released by laches 
trom responsibility on the drafts. 

It is decreed that the judgment of the District Court be annulled, avoid- 
ed and reversed ; it is further decreed that the case be dismissed as of 
nonsuit ; it is further decreed that plaintiff pay the costs of suit in both 
Courts. 


6828.—AvausTE Provosty, Syndic, v. James M. Putnam. 


In an action of damages plaintiff must put defendant in default before he can recover. In commu- 
tative contracts, where the reciprocal obligations are to be performed at the same time, or the one 
immediately after the other, the party wishing to put the other in default, must, at the time and 
place expressed, or implied, by the agreement, offer or perform, as the contract requires, that 
which, on his part, was to be done, or the otber party wi!] not be legally put in default. 

As a prerequisite to recovery of damages for violations of a commutative contract, the defendant 
must have been put in default. 


4 PPEAL from the Second District Court of New Orleans, Morgan, J. 
L Clarke & Bayne, for plaintiff and appellant. Lacy and Spearing, for 
defendant and appellee. 

This case was tried by a jury in the lower Court. 

Iustey, J. This action, founded on Article 2589 of the Louisiana 
Code, is brought to recover from the defendant, the difference in the 
price of a certain plantation, etc., which had been adjudicated to him at 
a syndic’s sale; and which, in consequence of his refusal to comply with 
the terms of the first sale, was sold a second time for a less price. 

The property advertised for sale and adjudicated, was a large sugar 
plantation, ‘‘ with qood seed-cane to plant two hundred arpents.” 

The answer is a general denial, and, also, a special defense is set up, 
the principal ground of which is, that at the time of the sale, there was 
not on the property sufficient seed-cane to plant sixty arpents, and that 
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he was deceived, and led into error in this particular, by the advertise- 
ment, and that he was under no obligation to accept the adjudication 
made to him by the sheriff. He claimed damages in reconvention, but 
this he afterwards abandoned. 

The case was submitted to a jury, and a judgment was rendered by 
the Court below, upon their verdict in favor of the defendant, and the 
plaintiff, after an ineffectual attempt to obtain a new trial, has appealed. 

The appellant has filed in this Court his written argument; but none 
has been presented to us on behalf of the appellee. 

The law gives three remedies against the defaulting purchaser, at auc- 
tion sales—the action for the specific performance ; the ordinary action 
for damages, and the action based upon the /olle-enchére, which, itself, 
if properly conducted, liquidates the damages, and if the plaintiff could 
not have maintained his action in one of the two modes first mentioned, 
he must fail in this one. 

Assuming as true, what is otherwise satisfactorily proved, that there 
was as great a deficiency of plant-cane, as is alleged in the answer, it 
follows that the vendor was not in a condition to comply with this very 
important part of his contract—to deliver to the purchaser, with the 
plantation, sufficient seed-cane to plant 200 arpents, and this was the 
obligation imposed on him by his contract, and by law. Art. 2450 C. C. 

This is an action for damages, and as a prerequisite to their recovery, 
the defendant must have been put in default, which has not yet occurred. 
“Tn commutative contracts, where the reciprocal obligations are to be 
performed at the same time, or the one immediately after the other, the 
party who wishes to put the other in default, must, at the time and place 
expressed in, or implied by the agreement, offer, or perform, as the contract 
requires, that which on his part was to be performed, or ‘he other party 
will not be legally putin default.” See Article La. Code 1908; 3 La. 382; 15 
La. 282; 5 A, 578. 

Whatever was the defendant’s motive in bidding upon the property, 
he could still claim legally, as a purchaser, the full benefit of his con- 
tract, which was an entire one, and entitled him to what he bought, and 
every part of it. 6 La. 485. Nor was he compelled to perform his part 
of the contract as purchaser, until the seller showed his readiness and 
ability to perform his. 15 La. 282. 

A sufficiency of good seed-cane is the life of a sugar plantation, and 
the quantity advertised and adjudicated with it to the defendant, 
formed so important an item in the sale, that persons present thereat say, 
that had it been made known how great was the deficiency (a fact not 
brought home to the defendant) they would not, although otherwise dis- 
posed to buy, have made a bid upon it. Seed-cane that year was very 
scarce, and the removal of it from one plantation to another, always 
injures it. None was put upon the place to supply the deficiency, and it 
is not, therefore, necessary to determine whether that would have been a 
compliance with the contract, on the part of the vendor. 

The case of Hail et al. syndics v. Nevill, and Article 2487 La. Code, cited 
by the appellee, have no application to the present case. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellant. 
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722.—Rorn & Desuievx r. Henry E. Moore. 


A commercial partnership being plaintiffs in a suit, and a commission to take testimony issuing after 
the death of one member of the partrership, and before his representatives had been made par- 
ties to the suit: Held—That the testimony should be admitted; the representatives alone have 
the right to object. 

Defendant being proven to have been a partner in the transactions forming the basis of the suit. and 
the goods having inured to the benefit of that partnership, he is liable, notwithstanding that the 
credit had been given to the other party, individually, who had made settlement by giving his 
separate note for the balance due. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
A Samuel Matthews, for plaintiffs and appellees. Barrow & Pope, for 
defendant and appellant. 

TaxiaFERRO, J. The plaintiffs allege that the defendant and John W, 
Combs, a resident of the State of Kentucky, were commercial partners, 
trading in slaves, horses and mules, in the year 1857 and 1858. That 
during that period, they furnished Moore and Combs merchandise of 
various kinds, needed and suitable for their business. A running account 
is shown extending from July, 1857, to the middle of April, 1858, amount- 
ing to $2,586 06, reduced by credits to $596 06, the balance for which, 
with five per cent. interest from the 15th of April, 1858, thiss snit is brought. 

The answer is a general denial. 

Plaintiffs had judgment, and defendants appealed. 

A bill of exceptions was taken to the admission of the testimony of 
Fleetwood, a witness, on the ground that before the commission issued, 
under which the evidence was taken, Roth, one of the plaintiffs, had died, 
and his widow and his heirs made parties after the commission issued, all 
the parties to the suit were not before the Court, when the commission 
was taken out. 

The Court a quo, we think, properly overruled the exception, for the 
reason that the defendant had been served with a copy of the interroga- 
tories, and, besides, that the irregularity objected to, could only be urged 
by the widow and legal representatives of the deceased plaintiff. 

It appears that, on the books of Roth & Deblieux, the account sued 
upon was kept against Combs alone, and it is shown that a note was 
given by Combs to the firm of Roth & Deblieux, on the 3d of June, 1858, 
for six hundred and fifty-two dollars and eighty-six cents, with interest 
from the 1st of April, 1858. This note, it is admitted by plaintiff, was 
taken in liquidation of the account sued upon. A witness, who had been 
a clerk in the store of the plaintiff, testifies that they had on their books 
an account of eight dollars charged to Moore & Combs, and that this 
account was carried into the account of J. W. Combs. Two other mer- 
cantile establishments in Plaquemine charged goods to Combs & Moore. 
It is argued that these facts show the dealings of Roth & Deblieux to have 
been with J. W. Combs alone, and that they accepted his separate note in 
payment of those dealings. 

Against this view of the case the evidence, in behalf of the plaintiffs, 
leaves no reasonable doubt that the goods furnished by them, inured to 
the benefit of the partnership of Moore & Combs. 

The note for $652 86 was deposited in the Court. 
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The existence of the partnership is proved beyond a doubt. The per- 
sonal responsibility of the defendant, for the partnership engagements, 
follows as a legal consequence. 

Itis therefore ordered, adjudged and decreed, that the judgment of * 
the District Court be aftirmed, with costs. 

LABAvVE, J. recused. 


No, 1159.—Raymonp P. GaiLuArp r. His Creprrors. 
A syndic’s commissions are limited to tive per cent. on the net amount of money received by him. 


PPEAL from the Distri¢t Court, Parish of Lafourche, (rates, J. 
Burginieres & Blake, for plaintiff and appellee. Bush & Goode, for 
appellants. 

TALIAFERKO, J. By the proces-verbal of the notary, who presided at 
the meeting of the creditors, on the 16th day of October, 1866, it appears 
that, after the vote was taken for syndic, it was found that R. P. Gaillard, 
the insolvent, had received votes representing $44,867 68, and that 
Louis Bush had received votes representing $30,255 35. The majority 
in amount decided that Gaillard, declared to be chosen syndic, should be 
required to give security for his administration, and that he be allowed a 
commission of ten per cent. up to twenty thousand dollars, and five per 
cent. over that amount. When the proceedings were returned to the Dis- 
trict Court, their homologation was opposed by several of the creditors, 
for various reasons, but chiefly on the ground, as alleged, that by the 
legal votes cast at the meeting of the creditors, Mr. Bush was elected syn- 
dic, and that the allowance of ten per cent. commission to the syndic is 
unauthorized by law. 

The opposition was overruled by the Court below, anda judgment 
rendered homologating the proceedings. Two of the opponents have 
appealed. 

1. As to the choice of a syndic, we do not find that the opponents have 
been successful in rebutting the evidence adduced by the creditors whose 
claims are opposed, except, perhaps, in one instance. The claim of Jules 
Labatut & Co., put down at $16,550, is predicated upon ten promissory 
notes of $1,355 each, dated March 8th, 1866, payable in annual grada- 
tion from one to ten years, without interest. It is apparent, upon the 
face of these notes, that their aggregate sum is $13,550, instead of $16,550, 
showing an over estimate of $3,000. The opponents contend that these 
obligations, some of which are due, should be reduced by a discount at 
the highest rate of conventional interest, in conformity with the provi- 
sions of Art. 2049 of the Civil Code. Reducing, then, the aggregate sum 
of the notes by the discount claimed, and adding to the discount the over 
estimate of $3,000, we have $8,231 to be taken from $16,550, the amount 
erroneously represented by the vote on Labatut’s claim. But, finding no 
valid reasons for rejecting or reducing any of the other claims opposed, 
the net aggregate amount, represented by the vote of Mr. Gaillard, will 
still largely exceed the amount represented by the vote of Mr. Bush, 
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Next, as to the commission of ten per cent. allowed the syndic by the 
majority of the creditors in amount, we find that the law limits the 
amount of the syndic’s commissions to five per cent. on the net amount 
of money received. The commission in this case being fixed at ten per 
cent. by the deliberations of the creditors, we think the proceeding 
illegal. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be amended, so as to accord to the syndic five per cent, op 
the amount of money received by him, and that the judgment in all other 
respects be affirmed. It is further ordered, that defendants and appel- 
lees pay costs of this appeal, and that opponents pay costs in the Court 
below. 


No. 1171.—L. Lacror rv. G. W. Banas. 
A suit having been dismissed, cannot be reinstated on the docket by an order granted ¢r parte, 


PPEAL from the District Court, Parish of Lafourche, (fates, J. 
R. D. Jordon, for plaintiff and appellee. Bush & Goode for defen- 
dant and appellee. 

Howe, J. On3d March, 1865, the plaintiff instituted this suit to 
recover a sum of money loaned to defendant, who, on 16th October fol- 
lowing, filed an answer admitting that he had borrowed, and still owed 
the money, but alleging that it was placed in the hands of one P. E. 
Michel, to pay for cotton purchased of him, called said Michel in war- 
ranty. Michel was cited as warrantor, but made no appearance. 

On the 8th June, 1866, the following entry was made on the minutes of 
the Court: ‘‘The plaintiff being called at court-house door to come for- 
ward and prosecute his case, and not answering, this case was dismissed 
at his costs." The record does not show that the case was regularly fixed 
for trial, nor on whose motion it was dismissed. On the next day (June 
9th) the order of dismissal was rescinded, and the case reinstated on the 
simple motion of plaintiff, without notice to defendant or warrantor. On 
26th same month, default was entered against the warrantor, on whose 
motion does not appear. On 6th July following, the case was fixed for 
trial insfanier, judgment was rendered against defendant, Bangs, on his 
answer, for the sum claimed, and on the evidence adduced the default 
was confirmed, and judgment for the same amount rendered against 
Michel as warrantor, and in favor of defendant, which judgment is to 
accrue to the benefit of plaintiff. 

The judgment was signed on the same day, and notice thereof served 
on Michel, warrrentor, on the 13th July, seven days afterwards, from 
which he alone appeals, and claims its reversal on two grounds, one of 
which we consider sufficient, to wit: the irregularities apparent on the 
record. He contends, and we think correctly, that after the dismissal of 
the case, whether regular or not, it could not be reinstated, if at all, 
without notice, and that the proceedings, after such dismissal, are ex parle 


and illegal. 
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“When this suit was dismissed, there was nothing before the Court, and 
whether the judgment should be considered as one simply of nonsuit or 
not, the action of the Court could not be reversed, and the case reinstated 
without notice, in some form to the opposite party, of the proceeding by 
which it was reinstated on the docket. 

The defendant does not complain of the judgment against him. He 
and plaintiff are before us as appellees, and the latter urges the affirmance 
of the judgment against the warrantor. 

It is therefore ordered, that the judgment against P. E. Michel, wav- 
rantor, be reversed, and the proceedings as to him dismissed; the costs’ 
in the lower Court and the costs in warranty to be paid by defendant, and 
costs of appeal be paid by appellee. 








No. 1240.—New Orteans Mutvat Insurance Company >. WrutsMm 
BAGLey. 


A mortgage debtor may legally renounce the benefit of appraisement in the proceedings to sell on 
executory process, and will not be afterwards allowed to attack the sale as invalid. 

The statute of March, 1866, requiring that all property sold under execution should bring its full 
appraisement, does not deprive the debtor of the right to make a waiver of the benefit of 
appraisement. 


PPEAL from the District Court, Parish of St. Tammany, Elis, J. 
Alfred Hennen, for plaintiff and appellant. G. H. Penn, for defen- 
dant and appellee. 

Howett, J, The only question presented in this appeal is, whether the 
clause in the act of mortgage, dispersing with the appraisement of the 
property mortgaged, is valid in law ? 

This point was presented in the case of Broadwel! v. Rodriguez, reported 
in 18 An. p. 68, and after full discussion by counsel, and mature delibe- 
ration by the Court, it was held that sucha clause was legal and valid; 
and we find nothing in the circumstances of this case, or the able argu- 
ment of counsel, to cuuse us to change our opinion, or relieve the case 
from the application of the principle there enunciated. 

If the contract was legal at its execution, the subsequent change in the 
solvent condition of the obligor cannot impair its legality, and the fact 
that the Legislature, in March, 1866, enacted that property should bring 
its full appraisement, does not affect the principle on which the above 
decision was based. We may, indeed, presume that the Legislature, in 
the adoption of said statute, subsequent to the decision in Broadvweil v. 
Rodriguez, recognized the construction placed upon the nature of such 
laws by this Court, as the right to make a waiver of appraisement was not 
prohibited. 

It is therefore ordered, that the decree of the lower Court, ordering the 
mortgaged premises to be sold with appraisement, be reversed ; and it is 
now ordered, that the said property be sold without appraisement, and in 
other respects, the judgment appealed from be undisturbed ; defendant 
to pay costs in both courts. 

12 
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No. 706.—S. P. Greves, Testamentary Executor, r. TomMLinson & Sow and 
H. V. Barr. 


To bind ihe endorser on a promissory note, notice of demand or non payment must be shown. Notice 
left at the bank where the note is made payable is not notice to the endorser, unless it is shown 
that it reached him in a reasonable time, or an effort made to serve it on him. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J 
S. P. Greves, for plaintiff and appellant. Duan & Herron, for 
defendant and appellee. 

Howe.t, J. The sole issue involved in this controversy, is the liability 
of H. V. Babin, as endorser on a promissory note, which was protested at 
its maturity, on 21lst February, 1863, after demand of payment gt the 
Branch of the Louisiana State Bank at Baton Rouge. but of which the 
endorser denies having received notice. 

It is shown that Babin resided, during the year 1863, some twelve miles 
from® the town of Baton Rouge, outside of the military lines of the Fede- 
ral forces, then occupying the town ; but that he was seen occasionally in 
the town, and resumed his residence there in February, 1864. No notice 
of demand or non-payment is shown to have been given, until service of 
citation in this suit, on 3d June, 1865. Notice left at the bank where the 
note was payable, is not notice to the endorser, as it is not shown to have 
reached him, and no effort made to serve it. 

Judgment affirmed. 


No. 916.—TuHeE Stare r. PErRcE et als. 


iV here more than one year intervenes between the commission of the offense (willtul murder, arson. 
robbery and counterfeiting excepted), and the finding of the grand jury, the facts which interrupt 
prescription must be set forth in the indictment, otherwise the prosecution must fail. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
f R. W. Knickerbocker, District Attorney, for the State. J. H. Muse, 
tor defendants and appellees. 

Howett, J. On 25th January, 1866, the appellees were indicted by the 
grand jury for the parish of East Feliciana for larceny, charged to have 
been committed on 20th July, 1862. They severally pleaded the prescrip- 
tion of one year, in bar of the prosecution, which was sustained, and the 
State appealed. 

In the cases of the Stale v. Foster. 7 A. 256, and the Svale v. Freeman e! 
al., 17 A. 69, it was held that when more than one year intervenes between 
the commission o7 the offense (wil/nl murder, arson, robbery and coun- 
terfeiting excepted), and the finding of the grand jury, the facts which 
suspend or interrupt the prescription must be set forth in the indictment, 
otherwise the prosecution cannot be maintained. The indictment in this 
case is defective, in this respect, and the facts necessary to take the case 
out of the statute of limitations could not be proven, and, consequently, 
the plea was well made. 

Judgment affirmed. 
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No. 6807.—C. A. & J. 3S. Merrirr ro Wrieur, Winuiams & Co. 


If an agent exceed his powers, and loss ensue therefrom, it wil! fall on him, unless the principal sub 
sequently ratify, and recognize his departure from the letter of his instructions. 

4 party cannot avail himself of his own letters, as evidence, unless the letters have been called for by 
the opposite party to establish some fact against him. 

4sortiori, their contents cannot be proved by parol. 

The testimony shows that Downing, a merchant in Vicksburg, received from plaintiffs a draft on de 
fendants, Wright, Williams & Co., of New Orleans, and forwarded it to them with a letter written 
by himself; that he copied the letter into his letter-hbook, and, subsequently, sent the letter-hook 
to defendants, and they are now in possession of the letter, and the letter-book, and have failed 
to produce them on demand: //el: ‘—That on a foundation thus broad, the plaintiffs are entitled 
to prove the contents of the missing letter by parol, and in connection therewith to show the copy 
from the letter-hook. 


PPEAL from the Third District Court of New Orleans, Durigneaud, J. 
B.S. Tappan and Breaur & Fenner, for plaintiffs and appellees. 
(larke & Bayne, for defendants and appellants. 

TaLtAFERRO, J. In this case, Wright Williams & Co. are sued for $750, 
the amount of a draft drawn upon them in March, 1853, by Sarah Miller, 
in fayor of the plaintiffs. 

The defense is, that defendants received the draft in the course of busi- 
ness, from R. N. Downing, of Vicksburg, Mississippi, the holder, under 
the blank endorsement of plaintiff, and with instructions from Downing 
to place the proceeds to his credit; which was done. 

R. N. Downing in 1853, was a merchant of Vicksburg, having extensive 
business transactions with Wright, Williams & Co., of New Orleans. He 
had a large running account with them; was in the habit of drawing bill- 
upon them, and of shipping cotton, and remitting bills, ete., to them to 
stand to his credit. The plaintiffs, who had no business transactions with 
the defendants, received the draft in question from Sarah Miller, whose 
factors the defendants were at that time. About the 22d of March, 1853, 
plaintiffs delivered the draft toOliver H. Perry, the hook-keeper of Down- 
ing, requesting Perry to send the draft to Wright, Wiliiams & Co.. with 
instructions to hold the proceeds to their order. Perry handed over the 
draft to Downing, who, it seems, enclosed it to Wright, Williams & Co.. 
on the 29th of March. 

It will be proper here to notice two bills of exceptions taken by the 
defendants in the course of the trial. In the first, they allege the incom- 
petency of Perry, as a witness, on the ground of his liability to the 
plaintiff, arising from his having transcended his agency by delivering 
the draft to Downing for transmission, when, by the express terms of the 
agency, he could only execute that trust himself. 

This objection would have much force, if the subsequent course of the 
plaintiffs did not amount to an approval of the act. The doctrine is that, 
“if an agent exceed his powers, and any loss ensue, that loss will fall on 
him. However, if his principal subsequently recognize his departure 
from the letter of his instructions he is exonerated; for omnis ratihabitiv 
retro trahitur et mandato priori equiparatur. Andsuch a recognition may be 
inferred from the employer’s conduct. Smith’s Mercantile law, page 147. 
Story on Agency, page 283, 2253. Greenleaf on Evidence, vol. 2, 2 67. 
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We find that the plaintiffs, in this case, when they ascertained that the 
proceeds of their draft had been misappropriated, wrote from Tennessee, 
two letters to Downing, one in June, the other in July of the same year, 
urging him to pay them the amount of the draft, as they were much in eed 
of money. Downing died in the month of September following, leaving his 
estate insolvent. In June, 1856, nearly three years after, the plaintiffs 
instituted the present suit against Wright, Williams & Co. We conelnde, 
from these facts, that the plaintiffs ratified the act of their agent, ang 
exonerated him. The exception was therefore properly overruled. 

The second bill of exceptions is to the exclusion, by the Court, of ya. 
rious statements of the witness, Outlaw, in regard to the contents of 
certain letters, and the opinion of the witness touching their import, ete. 
When this testimony was offered, and objected to as secondary, inasmuch 
as it refers to letters which are in writing, the defendants thereupon offered 
to produce from their letter-book copies of certain letters referred to in 
the testimony of the witness, as soon as the letters could be procured 
irom their counting-house. It was further objected, that the defendants 
could not use their own letters to make evidence in their own behalf. 

The Court states its reasons for sustaining the objections to be, that 
the testimony is illegal, and that no letters were before the Court. 

We think the exception was correctly sustained. The defendants could 
not avail themselves of their own letters as evidence, unless the letters 
hed been called for by plaintiffs, to establish some fact against them. Ist 
Greenleaf, 3563. A fortiori, they could not prove their contents by parol. 
It is also apparent from the record, that the matters sought to be proved 
by the testimony offered are foreign to the issues raised by the pleadings. 

On the trial of the case, the plaintiffs took orders suhpena duces tecum 
against defendants to produce the letters to them from Downing under 
date of March 29th, 1853, in which the draft was enclosed, and, also, to 
produce the letter-book of Downing, which they supposed to be in 
defendants’ possession. The defendants answered that no such letter as 
the one called for could be found, and that the letter-book of Downing 
was not in their possession. The testimony of Outlaw, a witness on the 
part of defendants, and a clerk at the time in the house of Wright, Wil- 
liams & Co., is full in regard to the letter. Upon his examination-in-chief 
he said: ‘‘I have looked carefully for any letter from Downing, enclosing 
the draft referred to, and do not find any. The draft may have been 
delivered personally, or have been enclosed in a letter. I see by my own 
entries, that it was placed at the time stated to the credit of Downing.” 
Upon cross-examination he said: ‘‘I saw the letter from Downing, 
which enclosed the draft described in my previous evidence. Ido not 
recollect the language of that letter; it is too long a time; it was in 1853. 
{ do not recollect its purport. I have looked for this letter since I have 
been in the city this trip, but I could not find it. It is usual for defen- 
dants to keep such letters, but some how or other it has been taken away.” 
In relation to Downing’s business, the witness said: ‘‘ Downing was 
always largely a debtor in account with defendants ; he was always largely 
indebted to defendants, and is still indebted to them. Downing died a 
bankrupt.” 

The witness, Perry, was twice examined in the progress of this case; 
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first in January, 1857, under commission; and afterwards, in March, 1859, 
his deposition was taken in New Orleans by consent. Upon his first exa- 
mination, he said he had access to Downing’s letter-book, and he annexed 
to one of his answers a copy of the letter of March 29th, 1853, in which 
the draft was transmitted by Downing to the defendants. At the last 
examination, he stated that he had then recently endeavored at Vicksburg 
to get the letter-book of Downing, but was informed by the head clerk of 
the house of Allen, Wright & Co., that it had been sent to Wright, Allen 
& Co. of New Orleans. The letter is of considerable length, embracing 
yarious business matters, and the concluding paragraph relates to the 
draft as follows: ‘‘ I was not aware of any draft in our possession drawn 
by 8. Miller, until the reception of your letter, when I was informed by 
Mr. Perry, my book-keeper, that it was account C. A. & J. 8S. Merritt, 
and that he had enclosed the letter of advice in mine of the 22d inst. 
The draft he did not send, as it was not endorsed. I enclose the same 
to you now, and if paid, to credit of the Merritts, who will draw on you 
forsame. The drawer is a widow lady, living near Lake Providence, 
and was drawn here by her son, who stated the funds were in your 
hands. Yours truly, R. N. Downie.” 

The introduction of this sworn copy from the letter-book of Downing 
was objected to on the ground that being a copy of a copy, it was inad- 
nissible. Further objections were made to the statements of the witness 
as to the instructions given by Downing to Wright, Williams & Co., as 
these instructions were in writing. It is seen that plaintiffs called for 
the production of the original letter of Downing, in which the draft was 
sent, a letter which it is clearly proved was in the possession of the 
defendants, and they failed to produce it or account for its disappearance. 
It is also seen that efforts were made to produce the letter-book of Down- 
ing, but without effect. Upon a foundation thus broad, we think the 
plaintiffs had the right to prove by parol the contents of the necessary 
letter, and in connection with it to show the sworn copy taken from the 
letter-book. The witness swears directly, that the letter of the 29th of 
March, contained the instructions to defendants to place the proceeds of 
the draft to the credit of the Merritts; and that the copy of that letter 
in the letter-book showed the original to have been written by Downing, 
with whose handwriting the witness was well acquainted. 

Without the preparatory steps necessary to enable the plaintiffs to 
prove the contents of the letter by parol, the testimony of the witness 
that he delivered the draft to Downing, with instructions to advise the 
defendants to place the proceeds to the credit of the plaintiffs, would 
raise the presumption that Downing had complied with these instructions. 
The evidence adduced leaves no doubt that he did so. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 
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Bogan v. Finlay et al. 


No. 1249.—Euiza B. BoGan, Wife of James Bocan, r. A. C. Finuay et al, 


lt devolves on the party objecting to testimony to state the particular grounds upon which its intro 
duction is resisted. 

All corporeal movables may pass by manua! gift. accompanied by real delivery. 

Where a judgment of separation of property between the husband and wife is made the basis of ap 
injunction suit by the wife, the judgment is admissible in evidence to prove iim ipsrm ; but, where 
the defendants in their answer attack the validity of the judgment, as fraudulent and collusive, jt 
wiil produce no legal! effect unless its genuineness ix established by other legal evidence, 


PPEAL from the District Court, Parish of Kast Feliciana, Posey, JJ, 
Brief of S. P. Greves, for plaintiff and appellant.—This is an injune. 
tion suit, in which the plaintiff and appellant sets forth that, in snit No, 
617 of the docket of the Fifth District Court for East Baton Rouge, enti- 
tiled Eliza B. Skolfield, wife, v. James Boyan, hushaud, she was separated 
in property from her said husband, and decreed to own, as her separate 
and paraphernal property, a cert2zin bay horse, buggy and harness; and 

that, since said judgment, she has been in possession of said property. 

The petition further sets forth that, in suit No. 455, entitled A. ( Fin 
lay et al. v. James Bogan, said buggy, horse and harness have been seized 
and advertised to be sold as the property of James Bogan, notwithstand- 
ing her ownership and possession of the same by decree of Court. 

Further prays that the sheriff be restrained by injunction from selling 
said property, until the question of title should be decided by the Court. 

The answer of defendants, to the petition in injunction, alleges that the 
judgment rendered in suit No. 617 is not valid ; charges collusion and 
fraud upon Bogan and his wife in procuring said judgment, for the pur 
pose of defeating the claim of the plaintiffs in suit No. 455; that the pro- 
perty, of which the sale is enjoined, belonged to the hushand, and that 
the wife brought no property into the marriage. 

On these grounds they pray for the dissolution of the injunction, and 
upon these pleadings the parties went into trial. 

The plaintiff in injunction offered in evidence the judgment in suit No. 
617, decreeing the horse and buggy in controversy to be the separate pro- 
perty of petitioner. Objection having been made by counsel for defen- 
dants, the Court refused to receive the judgment in evidence for any pur- 
pose. Whereupon the counsel for plaintiff reserved his bill of excep- 
tions to the ruling of the Court. 

In this bill of exceptions, the Court admits that the judgment offered 
in evidence was ostensibly valid. 

Now, the decree and proceedings in suit No. 617 being the basis of the 
suit for injunction, and said decree having been attacked in the answer as 
fraudulent and collusive, the judgment and proceedings should have been 
allowed in evidence, not as conclusive against the defendants in injunction, 
but to show that such a judgment existed, what that judgment decreed, 
and the proceedings under it, in order to refute affirmatively the allega- 
tion of the answer, and that the Court might determine whether the 
judgment, independent of the question of the property in the horse and 
buggy enjoined, was valid and in effect dissolved the community, which 




















NEW ORLEANS, MARCH, 1867. 95 


Bogan v. Finlay et al. 





question had been put at issue in the answer, and which it was the right 
of the plaintiff to have finally adjudicated upon. 

As the matter stands, the judgment of separation of property is admit- - 
ted to be valid on its face, leaving the question of the property of the 
horse, buggy and harness to be proven a/iunde the record, which plaintiff 
endeavored to do by offering in evidence, as proof of a manual gift or 
donation, the letter of J. B. Gribble, accompanying the delivery of the 
buggy and harness to the plaintiff. 

The grounds on which the Court rejected the evidence were, that the 
gift was not a manual one, in the sense of Art, 1526 C. C. 

If the construction of that article by the lower Court be true, then the 
gift of affection from an old family friend to the plaintiff must be defeated 
in its object, and go to the grasping creditors of the husband. 

This Court, in Masilot v. Wesley, 11 An. 467, has placed a liberal and 
sensible construction upon this article of the Code. 

In that decision, household furniture is treated as corporeal movables, 
and the donation of them may be proved by parol. 

‘ If asolemn notarial act may be dispensed with in the donation of 
household furniture, must a man go before a notary public to make a valid 
donation of a buggy and harness ? 

If this Court should overrule the decision m .Waillot vy. Wesley, it cer- 
tainly should not be at the expense of the plaintiff, who had the right to 
consider the construction of Art. 1526, by this Court, as the law, in ac- 
cepting the gift without the solemnity of a notarial act. If there be any 
doubt, we should have the benetit of that doubt, and the buggy and har-. 
ness decreed to be our property. At all events, the decision of the lower 
Court should be reversed, and the judgment in suit 617 admitted in evi- 
dence, to prove the allegation of the petition, and to disprove the allega- 
tions of the answer going to annul its provisions. 

Brief of Joseph Joor, for defendants and appellees.—Eliza B: Bogan, wife - 
of James Bogan, sued out an injunction to stop the sale of a buggy, har- 
ness and horse, stated to be worth the sum of $500, on the ground that 
they were her separate property. Defendants had seized them as the pro- 
perty of her husband. She claimed that this property was hers by dona- 
tion from John B. Gribble. 

Defendants alleged the property to belong to the community, and 
charged fraud aud collusion between husband and wife, and prayed for 
damages. 

Judgment was rendered against plaintiff, and allowing fifty dollars 
damages. Plaintiff appealed. . 

The only matter before the Court is two bills of exceptions taken by 
plaintiff. 

L. Plaintiff offered 2 letter of Gribble to prove a donation of buggy and 
harness. Defendants objected. 

C. C. 1453: ‘* Property can neither be acquired nor disposed of gratui- 
tously, unless Ly donations inter riros or mortis causa, made in the forms 
hereafter established.” 

©. C. 1525: **A donation inter ricos, even of movable effects, will not 
be valid unless an act be passed of the same, as is before prescribed.” 

Bat plaintiff now pretends that it was a manual gift. How could this 
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be, when it is said to be done by letter? Mrs. Bogan lived in Baton 
Rouge, and Gribble in New Orleans. If it was a manual gift no ietter be. 
tween parties one hundred miles apart was needed; neither could it effect 
a *‘real delivery,” as required by Art. C. C. 1526. A watch, a sum of 
money—anything that could be taken in the hand and “really delivered,” 
would be a proper subject for a manual gift. Is a buggy susceptible of 
such delivery, in these days when giants are not to be found ? 

2. A letter of a third person is merely an assertion, and cannot be re. 
ceived against these defendants. If Gribble made this donation by * reg] 
delivery,” his evidence should have been taken under oath. The law pre. 
sumes all property in possession of husband and wife to be community, 
until the contrary is shown. C. C. 2374. This property was found iy 
possession of the husband. ° ad ° ° # . 

The second bill is to the rejection of the judgment of Eliza Bogan, wife, 
v. James Bogan, husband. This was proper. In Dunn v. Woodward, 11 
An. 267, this Court says : ‘‘ Under the issue, it is clear that the appellant 
was bound to prove the genuineness of her claim against her husband for 
her dotal and extra-dotal rights, which constituted the alleged considera. 
tion of the transfer to her. The judgment of separation could have no 
more effect against the creditors of the husband, than the pretended agree. 
ment itself. 8 N.S. 460. 41.420. Inthe absence of any such proof 
on her part, we take it to be clear, that the pretended conveyance to her 
must be regarded as a mere simulation.” 





Iustey, J. The defendants in this injunction suit, having seized, as 
the property of James Bogan, a horse, buggy and harness, his wife, Mrs. 
Eliza B. Rogan, sued out an injunction to stop the judicial sale thereof, 
alleging, in her petition, that she was the owner of the property seized, 
having acquired it by a manual gift from one John C. Gribble. The de. 
fendants, in their answer, say that the said property belongs to the com- 
munity between James Bogan and his wife, and it charges the spouses 
with fraud and collusion, and prays for damages. 

The injunction was dissolved, with damages, and the plaintiff, Mrs. 
Bogan, has appealed from the judgment in the Court below. 

During the trial of the case in the District Court, the plaintiff offered 
certain evidence, which was rejected ; and to the ruling of the Court, in 
this particular, she tendered two bills of exception, which were allowed. 
The first bill was to the refusal of the Court to receive as evidence a let- 
ter, purporting to be signed by John C. Gribble, to prove by it that the 
horse, buggy and harness were a manval gift to Mrs. Bogan, from John 
C. Gribble, accompanied with delivery, and this was objected to, on the 
ground that the pretended gift was not a manual one, in the sense of Art. 
1526 of the Civil Code, and could not be proved by the letter offered. It 
devolves on the party objecting to testimony, to state the particular 
grounds upon which its introduction is resisted (see 1 Hen. Dig. 492, 41); 
and the only reason assigned for the rejection of the letter as evidence 
being the one just stated above, the Court below erred in rejecting it, 
as in the case of Maillot v. Wesley, 11 An. 467, it was held, in effect, 
that corporeal movables generally may pass by manual gift, accompanied 
by real delivery. : 
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The other bill was taken to the refusal of the Court to receive, as evi- 
dence for the plaintiff, the judgment in the suit No. 617, of the records of 
the District Court, entitled Eviz« B. Skofield, wife, v. James Bogan, hus- 
hand, and referred to, in her petition for injunction, as the basis of her 
claim to the horse, buggy and harness, as her separate property; and this 
evidence was objected to on the ground that the defendants, having at- 
tacked the validity of this judgment in their answer, as frandulent and 
collusive, the said judgment could not be produced in evidence, as proof 
that the horse, ete., were the separate property of the plaintiff, unless she 
proved the facts, upon which the said judgment was based, are true, con- 
tradictorily with the defendants. The evidence was admissible to prove, 
rem ipsum, that such a judgment was rendered, and as a mere basis of 
title in the plaintiff, but which conld produce no legal effect under the 
pleadings, unless its trath and genuineness were established by other legal 
evidence. 

This is not an open question. 4 La. 422.) 12 La. 304. 11 La. 536. 4 
Av. 135. 10 An. S87. 

As neither the letter nor the judgment was annexed to the bill of excep- 
tions, the case is not in a condition, in this Court, to be finally disposed 
of, and it must, therefore, be remanded for a new trial. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed: and it is further 
ordered, that the case be remanded to the District Court, for a new trial 
according to law, at the costs of the appellee, 


No. 1158.—Scccession or Epwarp Rosson—Joacuin Bapeacx, Admuinis- 
trator rc. Hetrs AND CREDITORS. 


An administrator can pay the debts of the succession only upon the authorization of the Court—the 
balance in his hands, after paying the debts, must be paid over to the heirs, or their legal repre 
sentatives, by order of the Court. [f he pays without such authorization, he does so at his peril. 


4 PPEAL from the Third District Court, Parish of Lafourche, (utes, J. 
Louis Bush, for plaintiff. Blake & Jordan, for opponents. 

Howett, J. This is an appeal by the administrator of this succession 
from a judgment sustaining an opposition to a provisional and a final 
tableau filed by him. He was appointed in January, 1859; on 4th May, 
1866, he filed a provisional, and on 5th June following, a final tablean, 
both of which were approved by the natural tutrix, and widow in commu- 
nity, except one item, the sum of $400, charged as paid on 12th July, 
1860, to one J. C. Potts, for account of Mrs. Robson, the widow and 
opponent, and for which the administrator took, and retained until the 
trial of the opposition, on 22d December, 1866, a due bill from the said 
Potts in favor of Mrs. Robson, bearing eight per cent. interest from Ist 
April preceding its date. 

This was clearly an unauthorized payment or disposal of the funds of 
the suecession, and cannot be yecognized as a charge against it, It is 
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not shown that the creditors or heirs have been benefited thereby, nop 
does it appear that the widow in community could, at that time, control 
this amount in the hands of the administrator. The assumption that this 
was 2 loan, which the widow and tutrix authorized the administrator to 
make of the funds of the succession, cannot be maintained. An adminis. 
trator can pay the debts of the succession only upon the authorization of 
the Court, and any balance that may remain to the heirs or representa. 
tives. C. C. 1056, 1066. Tf he pays to either, without such authorization, 
he does so at his own risk. 

The effort of the administrator, in this instance, to show a -want of rati- 
fication on the part of the opponent of this transaction, does not sueceed 
in relieving him. The evidence is vague and insufficient. We are of 
opinion that the lower Court did not err in sustaining the opposition to 
this charge in the administrator's account. 

Judgment affirmed, with costs. 


No. 890.—J. N. Deter vr. Mrs. Mary Hartcuen. 


Where a reconventional demand grows out of the plaintiff's cause of action, a verdict for one party is 
necessarily a verdict against the other. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiff andappellee. Cross & Hardee, for defen- 
dant and appellant. 

Iusuey, J. The plaintiff sues to recover from the defendant the sum of 
three hundred and twenty dollars, for building a cotton gin-house and 
press, on the plantation of the defendant. 

The defense was, that the gin-house, etc., was so defectively constructed 
that it fell down on a calm day, in February, 1865, about two years after 
its completion ; and that the material used in the said building was there- 
by destroyed, and was a loss to her. 

She reconvened, and claimed damages to the amount of five hundred 
dollars for the loss of the material. 

There was a trial by jury, and a verdict was rendered in favor of the 
defendant for one hundred and seventy-five dollars as damages, and from 
a judgment thereupon rendered the plaintiff has appealed. The verdict 
of the jury seems only to have responded to the reconventional demand, 
and not to the plaintiff’s claim. 

It has been held that, when the reconventional demand grows out of 
the plaintiff's cause of action, a verdict for one party is necessarily a ver- 
dict against the other. Kelly v. Caldwell, 4 La. 40. 6 An, 222. No ob- 
jection is made in this case to the form of the verdict, and it is unneces- 
sary, therefore, for us to say whether the same is or not defective. 

A careful examination of the facts of the present controversy has satis- 
tied us that it must be governed by Article 2733 of the Civil Code, which 
is a modification of Article 1792 of the Code Napoleon ; and, referring to 
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this last article, Marcadé considers it as much a matter of public order as 
of private interest ; and it is for the undertaker, in the exercise of his art, 
to ascertain if the materials to be employed in a construction are suitable. 

> The badness of the workmanship comprehends not onlya defect of con- 
struction, but, likewise, the using of bad materials, notwithstanding 
these materials be furnished by the proprietor, as it is the duty of the un- 
dertaker to reject them. Vol. 6, p. 536, Art. 1. 

Applying Article 2733, as expounded by the erudite French commen- 
tator, to the facts cf this case, as they were presented to the jury, and as 
they are extant upon the record, their verdict in favor of the defendant 
was certainly a correct one. 

4 The plaintiff deems the amount of damages awarded excessive ; but, as 

@ iu this particular the verdict is not manifestly erroneous, and it has been 
, sanctioned by the Jndge a ano, we are not disposed to set it aside. 

= It is therefore ordered, adjudged and decreed, that the judgment of the 

district Court be affirmed, at the costs of the appellant. 


No. 1247.—Bernarp Mariany vr. G. R. Carraptne, Sheriff. 


The police jury of the parish of St. Tammany are prohibited, by the charter, from imposing taxes 
on the town of Mandeville, in said parish. 


UNIV. OF fil 


PPEAL from the District Court, Parish of St. Tammany, Ellis, J. 
A Alfred Hennen, for plaintiffs and appellants. (. H. Penn, for defen- 
dants and appellees. 

Lanavve, J. The substance of the petition is: Petitioner is a propri- 
etor in the town of Mandeville, in said parish, and holding valuable real 
estate in said town; that by the act, 7 6, incorporating said town, passed 
4th March, 1840, land or taxable property situated in said town are 
exempt from parish taxes. That George Carradine, sheriff of said 
parish, demands of petitioner the payment of the parish taxes for the 
years 1862, 1863, 1864 and 1865, as will fully appear by the notice of said 
sheriff, annexed to the petition; that plaintiff has erroneously paid the 
taxes of 1862; that Carradine threatens to seize and sell the property of 
petitioner to pay said illegal taxes. 

Petitioner prays that said George Carradine, sheriff, may be cited and 
enjoined from collecting from petitioner, any parish tax for said parish of 
St. Tammany. 

The District Judge, after hearing the evidence, perpetuated his injunc- 
tionas regards the parish tax of 1862, and dissolved it as to the balance. 
The plaintiff appealed. 

This case involves a question of law: has the police jury of the parish 
of St. Tammany the right and power to impose parish taxes on property 
situated in the limits of the town of Mandeville, in that parish? 

The 6th section of the act of incorporation of said town, reads as 
follows: 


“Be it further enacted, etc., That all the powers devolved until this 
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day upon the police jury of the parish of St. Tammany, so far only as 
the incorporated limits of said town, be, and they are hereby transferred 
to the town council of said town, except the imposing and collecting of 
the State taxes.” Here this maxim, *‘erpressio wins est ecclusio altering,” 
must apply. 

This action is clear, and leaves no room for interpretation. Civil Code 
Article 13. ‘The Legislature had certainly the constitutional power to 
enact that clanse in the charter of incorporation of this town, and no 
reason has been assigned why we should not give it full effect. 

It is therefore ordered and decreed that the judgment appealed from be 
unnulled and avoided, and that the injunction be perpetuated, and that 
the defendant, Carradine, sheriff, pay cost in both Courts. 


SARARAAAARAAAAARAAAAAAAASA AA RARAAA 


No. 1338.—P. A. Kvcaeuer vr. Seymour Taytor. 


Notice of the transfer of an instrument, not negotiable, cannot defeat any equity or offset in the 
hands of a debtor, at the time of receiving the notice. 

The plaintiff, being a third party, holding a receipt not negotiable, possesses no greater rights than 
the party to whom the receipt was given. 


4 PPEAL from the District Court, Parish of East Feliciana, Posey, J, 
A John MceVea, and Burgess and Chaney, tor plaintiff and appellant. 
(ross & Hardee, for defendant and appellee. 

Howeutn, J. This suit is brought on the following instrument: “ Re- 
ceived, East Feliciana, La., November 15, 1862, of Jules Bonnecage, agent 
of P. Machet, of Baton Rouge, the sum of five thousand dollars, in eur- 
rent funds, in full of fifty bales cotton, weighing twenty-five thousand 
pounds, being an average of four hundred pounds per bale, and twenty- 
tive cents per pound. The cotton to remain on premises protected from 
the weather until delivered. (Signed) Seymour Tayror.” 

Plaintiff prays for the delivery of the cotton, or the payment of said 
sum of 35,000. 

The defense is thut no part of said sum was paid, but that defendant 
sold to Bonnecage, agent, one-fourth of his cotton to be paid for when 
the same could be moved to market-——the object being to place the whole 
of the cotton in the name of a foreigner, and under the protection of a 
foreign government during the war, as is shown by a counter-letter of 
same date, with the receipt; that no part of the price of said fourth has 
heen paid, and that the plaintiff is not the real owner of the receipt sued 
on, which is not negotiable, but is held by plaintiff to defeat the equities 
between the contracting parties. 

The case was tried before a jury, and a verdict and judgment being 
rendered against plaintiff, he has appealed. 

Our attention is directed to several bills of exceptions to the admission 
of the counter-letter, and other evidence, to establish the defense set up 
as against the plaintiff, an innocent third holder, and to the refusal of the 
judge « qvo to charge the jury, that the plaintiff, being a third party, is 
not bound by the equities between the original parties, and that when 
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defendant was notified that plaintiff was the holder of the receipt sued on, 
it was his duty to give notice of any existing equities. 

The judge charged that ‘‘ notice of the transfer of an instrument not 
negotiable, cannot defeat any equity or offset in the hands of the debtor 
at the time of receiving the notice.” 

We think the judge did not err. The instrument sued on is not nego- 
tiable, and the doctrine invoked by plaintiff cannot apply in this case. 
The plaintiff possesses no greater rights than the party to whom the 
receipt was given. 

The evidence shows the transaction to be one which should not be 
enforced. 10 R. 521. 5 A, 235, 406, 410. Gray v. Thomas, Griswold & 
(o, 18 A. 412. 

Jndgment affirmed. 





No. 1182.—Euizanetrx Jorpan, Wife of R. D. Jorpan, vr. F. L. Mean, 
Testamentary Executor, et al. 


To the contract of lease three things are absolutely necessary : the thing, the price, and the consent. 
The price should be certain and determinate. C. C, 2640 and 2641. 
The mere occupancy of property does not necessarily imply the relation of lessor and lessee. 


PPEAL from the District Court, Parish of Terrebonne, (ates, J. 
R. D. Jordanand F. S. Goode, for plaintiff and appellant. Win- 
chester Hall, for defendant and appellee. 

Howe, J. On the 5th September, 1865, juigment was rendered upon 
two promissory notes, by the District Court in the parish of Terrebonne, 
against Washington ‘Tanner, on his confession, in favor of F. L. Mead, 
testamentary executor ; execution issued thereon, and certain movable 
property was seized on 10th of same month, and on 4th November was 
sold for the net amount of $288 43. On 16th October, 1865, Mrs. Eliza- 
beth Jordan, wife of R. D. Jordan, obtained judgment in the same Court 
against said Tanner, upon his confession, for 8750, for three years’ rent 
ofa tract of land, and the improvements thereon, with lessor’s privilege 
upon all the movables on the premises occupied by him. 

On the 18th October, 1865, this suit was instituted by the said Mrs. Jor- 
dan, separate in property from her husband, as a third opposition, claim- 
ing a superior privilege on the proceeds of the property sold under the 
Jeri facias, issued on the judgment in favor of Mead, testamentary execu- 
tor ; the property thus sold being that alleged to be subject to the lessor’s 
privilege, allowed in the judgment in favor of Mrs. Jordan. 

The defense is a general denial, and a special denial that plaintiff is 
separate in property ; that she is the owner of the property occupied by 
Tanner, or that any rent was due by him to plaintiff; and the averment, 
that the judgment for the alleged rent was obtained by consent, and for 
the purpose of defrauding 'Tanner’s creditors. 

Judgment was rendered in favor of defendant, and plaintiff appealed. 

The only question, which it is important to determine, is whether or 
not the evidence establishes, as against the defendant in this action, the 
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relation of landlord and tenant between Mrs, Jordan and Washington 
Tanner, so as to entitle the former to the privilege accorded by law ty 
lessors. 

The record and judgment in the suit for rent were introduced to prove 
rem ipsam only, and we can find no evidence in the record to prove a cop. 
tract of lease. Admitting that the act of 1865 (No. 42, p. 80), amending 
Art. 2653, and declaring that ‘‘no lease of real estate shall be proved by 
parol,” cannot be invoked in this case, and that parol evidence has 
been received without objection, such evidence does not establish a eon. 
tract between the parties. 

Article 2640 C. C. declares that, to the contract of lease, as to that of 
sale, ‘‘three things are «hsolulely necessary, to wit: the thing, the price, 
and the consent.” The price should be certain and determinate, and jt 
may be fixed by a third person named. Arts. 2341, 2342. Here no de- 
terminate price is shown. One witness says the premises are worth twenty 
or twenty-five dollars per month; two others say that they are worth $950) 
per annum. No one says the occupant was to pay either or any sum, 
The acknowledgment of the occupant in the suit against him is not eyi- 
dence against this defendant; and ‘‘the mere occupancy of property does 
not necessarily imply the relation of lessor and lessee, and thus give rise 
to the landlord’s lien and privilege.” 11 R. 280. 7A. 654. 17 A, 29, 

Judgment affirmed. 


No. 708.—GEoRGE W. Cuark rv. GEORGE W. Prarr. 


A writ of attachment will not be maintained, where the party lett the State temporarily, on account 
of the political agitation prevailing here at the time, and it is not shown that he has established a 
domicile elsewhere. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
A S. P. Greves, for plaintiff and appellant. R. W. Wniekerhocker, for 
defendant and appellee. 

Tauiarerro, J. The plaintiff, alleging the defendant to be indebted to 
him in the sum of twenty-five hundred dollars, on account of partnership 
transactions, in which he and defendant had been engaged several years 
ago in New Orleans, commenced this suit by attachment, regarding the 
defendant as a resident of the State of Illinois. Personal citation was 
also made upon the defendant, who was at the time of this proceeding in 
the parish of East Baton Rouge. 

A motion was filed by defendant to dissolve and set aside the attach- 
ment, on the ground that the aflidavit upon which it was founded is 
untrue, his residence being in New Orleans, and not in Illinois. The 
defendant also filed an exception to the jurisdiction of the Court, averring 
his domicile to be in New Orleans. The exception was sustained, and the 
attachment dissolved. The order sustaining the exception was rendered 
on the 17th July, 1865; that dismissing the attachment on the 15th of the 
same month. This appeal appears to have been taken from the last men- 
tioned order. Itis shown that the defendant left New Orleans in the 
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summer of 1861 to avoid the political agitation then pending here, and 
removed to Illinois, where he resided several years; that he returned to 
New Orleans in 1864 and opened an office, expressing his intention to 
return here. He again went to Illinois, and remained there a period of 
eight months, and came again to Louisiana, and was engaged in trade at 
Baton Rouge. A witness states that defendant, shortly after going to Ili- 
nois in 1861, sold his property there in order to return to New Orleans; 
that he always spoke of New Orleans as his home; that his earlier return 
to New Orleans was prevented by obstacles arising from the war; that 
when he went to Baton Rouge it was on transient business. Another 
witness states that defendant paid office rent in New Orleans during his 
absence; that he left New Orleans in 1861 on account of his political 
sentiments, and the prejudice existing in New Orleans against persons of 
Northern birth; that he expressed his intention of returning to New 
Orleans. The evidence, on the part of the plaintiff is, that several judg- 
ments were rendered against the defendant at Champaigne, in a circuit 
court of Illinois; that he said his family was living at Champaigne, Illi- 
nois, and that he said he had been doing business at St. Joseph, Missouri. 
A witness said that in October or November, 1864, defendant told him he 
had a lot of whiskey in St. Joseph, which he intended to send to Clark to 
be credited to his account. 

We conclude with the District Judge, that the facts proved show that 
during the defendant’s absence from Louisiana, he was the greater part 
of the time on the wing; in Illinois, at Memphis, St. Louis and St. 
Joseph, and that he did not establish a domicile at any of these places; 
that he constantly evinced his intention to return to New Orleans; and 
that this fact, connected with others, make it sufficiently clear that his 
domicile was not changed by having gone to Illinois, and other places, 
and abiding there during the distracted condition of this country, conse- 
quent upon a state of war. 

It is therefore ordered, adjudged and femal that the judgment of the 
District Court be affirmed, with costs. 


No. 672.—Henry L. Woure vr. M. Porter, J. N. Pormrer and H. V. 
Basin. 


The Supreme Court wiil not dismiss an appeal on motion ot appellant, without consent of appellee. 
Itis not incumbent on plaintiff to prove the signatures of the drawer and first endorser o a promis- 
a sory note, when defendant is a subsequent endorser: his transfer of the note by endorsement ad- 
mitted the validity of his tit!e, 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
A J. A. Derussy, for plaintiff and appellee. R. W. Knickerbocker and 
J. M. McCutchen, for defendant and appellant. 

Iistey, J. The appellant has moved to dismiss the appeal, on the 
ground that the debt sued for has been extinguished by the sale of the 
property of the drawer of the note sued on. 

As the appellee has not consented to the dismissal or withdrawal by the 
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appellant, this Court cannot maintain the motion of ‘the appellant, which 
is overruled. C. P. Art. 901. 

On the trial of the case, the endorsement of the defendant upon the 
note was proved, but the signature of the drawer and the endorsement of 
the payee were not shown to be genuine. This was not necessary, as the 
defendant, by transferring the note by endorsement, admitted the valid. 
ity of his title to it. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be aftirmed, at the costs of the appellant. 


No. 1242.—Succession or Gro. W. Warrrenstrox, deceased—On rule taken 
by A. Penn anp D. N. Hennen, Creditors—On Asurorp Apprsoy, 
Dative Testamentary Executor—to tile a tableau of distribution, and 
increase the security on his official bond. 


Where the account tiled by the executor makes a po dime serie showing that he hus no tunds on hand 
to distribute, and the contrary is not made to appear, the Court will not order him to file a ta 
bleau of distribution. 


PPEAL from the District Court, Parish of Livingston, Ellis, J. 
Wilson & Pipkin, for dative testamentary executor. Rue2, Foster 
& 2 T. Merrick, for appellee. .1. Hennen, for Penn. LD. N. Hennen, 
pro se. 

Tauiarekeo, J. In May, 1866, under an order of Court previously 
rendered, the dative testamentary executor of Geo. W. Watterston, de- 
ceased, filed in the District Court of the parish of Livingston, an account 
or exhibit of the condition of the estate, and caused it to be advertised. 
In the month of August following, Penn 4 Hennen, two of the creditors 
of the estate, took a rule upon the executor to show cause why he should 
not file a tableau of distribution of the funds of the estate in his hands, 
and furnish additional security on his bond as executor. 

In his answer to the rule the executor denies that the parties taking it 
are creditors of the estate: and, if creditors, that they have never pre- 
sented their claims for approval or rejection. He, therefore, prayed that 
the rule be dismissed. In an amended answer he denied the allegations 
in the rule, that the sureties on his bond ave insuflicient. The objection, 
us to the sufticiency of the bond, seems afterwards to have been aban- 
doned. On trial of the rule the judge of the District Court gave as 
reasons for dismissing it, that the account filed by the executor presented 
w prima facie showing that he had no funds in hand to distribute, and the 
contrary not being made to appear, he could not render an order for the 
filing of a tableau of distribution. From this judgment, discharging the 
rule, the plaintiffs in the rule have appealed. 

It is proper here to notice that a motion was filed in this Court to dis- 
miss the appeal; but we do not consider the grounds sufticient to enable 
us to sustain the motion. 

It would seem to be a useless thing to order the executor to distribute 
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fends, unless he has funds to distribute. The executor distinctly declares, 
by his account, that he has no funds. The simple issue of whether he 
has or not, is therefore made up between him and the plaintiffs, who 
yssume that he has $5,622 16, in cash, which he ought to distribute. This 
assumption is certainly not warranted, from an inspection of the account. 
The plaintiffs made no opposition to the account, which it would seem 
they are required to do, by Article 1004 of the Civil Code. This question 
of funds or no funds, should, we think, be settled by tbe trial of an oppo- 
sition to the account. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, without prejudice to the plaintiffs’ right, if any 
they have, to oppose the executor’s account, the costs of this appeal to be 
sustained by the succession. 


Onn nw 








No. 1195.—Sratre or Lovrstana rv. Perique VEGAs. 


The law prescribing the mode of draw:ng juries, directs that the list of jurors drawn for each term 
shall be filed in the cierk’s office as soon as completed, subject to the inspection of any person who 7 | 
may desire to exarzine it ; in orderthat any objections which might or could be made, on account 
of any defects or informalities which may have occurred in the formation, drawing or summoning 
of jurors, or any other defect whatsoever in the constraction of the jury, shall be made on the first 
day of the term. 

If the renire is not filed on or before the first day of the ter n, and the petit jury find a verdict of guilty, 
a new trial will be granted. 





PPEAL from the District Court, Parish of Assumption, Beauruis; J. 
A. S. Herron, Attorney General, for State. Nichalls & LeBlanc, for } 
defendant and appellant. 

TatiaFERRO, J. Atthe June term, 1866, of the District Court sitting in 
and for the parish of Assumption, the defendant was indicted and tried 
for the crime of murder. He was found guilty, without capital punish- | 
ment. He moved in arrest of judgment and took an appeal. The grounds | 


set up in defense, are : 

1. That the venire has never been returned, and that that omission 
vitiates all the subsequent proceedings. | 

2. That the indictment is defective in not repeating the words ‘‘ then 
and there,” in its conclusion. 

3. That no copy of the indictment was served upon the accused ;- and 
that he was not served with a copy of the jury list—the law entitling him 
toacopy of ‘‘a panel, duly certified by the sheriff.” 

4. That talesmen were appointed prior to the returning of the venire. 

5. That the foreman of the petit jury was appointed by the judge. 

6. That the verdict was not rendered in the English language. 

The term of Court, at which the accused was tried, commenced on the 
18th of June, 1866—the indictment was found on the 19th. The defen- 
dant was tried on the 27th, and sentenced on the 30th. 

The law prescribing the mode of drawing juries, directs that the list of 

‘jurors drawn for each term shall be ‘filed in the clerk’s office as soon as 
completed, subject to the inspection of any person who may desire to 
examine it.” Revised Statutes, p. 295,73. It directs that ‘‘all or any 
14 
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objections which miglit or could be made, on account of any defects or 
informality, which may have occurred either in the formation, drawing 
or summoning of jurors, or any other defect whatsoever, in the construe. 
tion of said juries, shall be made on the first day of the terms of said 
District Court, and not afterwards.” R. S. p. 296, 23. 

The venire in this case was filed on the 30th day of June—the day the 
defendant was sentenced, and two days after he was tried. It is plain 
that the laws quoted contemplate the filing of the venire in the clerk's 
oftice before the commencement of the term of Court, or, at the farthest, 
on the first day of the term, otherwise they would require an impossibil- 
ity. We think the defendant entitled to a new trial. The other points 
stated it is unnecessary to consider. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Cotirt be canceled, avoided and annulled, and a new trial 
granted. It is further ordered, that the case be remanded to the lower 
Court, to be proceeded with according to law. 


PREPS I LSI SDAA. 


No. 884.—Nancy A. Fenn et al. vr. F. W. Carn. 


The sale of a negro woman as aslave, after the adoption of the Constitution of 1864, is an absolute 
nullity. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiffs and appellants. D. J. Wedge, for 
defendant and appellee. 

Laxavuvs, J. On the Ist day of January, 1865, the defendant sold to the 
plaintiff a negro woman, with full warranty, for the consideration of five bales 
of cottonand a note of Samuel Harrell for $200. The plaintiffnow, alleging 
the nullity of this sale, and praying that it be declared null, claims of the 
defendant $1,000, for the value of said five bales of cotton, and for the 
return of the note or its amount. 

The defendant admits, in his answer, the sale, but says that he did not 
warrant the said negro a slave for life, and that plaintiff was fully aware 
of the nature of the title to said negro ; and plaintiff purchased an uncer- 
tain hope, and that he has no ground of action. 

After hearing the testimony, the District Court gave judgment for 
defendant, and the plaintiff took this appeal. 

The act of sale, introduced in evidence, shows that the defendant sold 
the negro woman on the Ist of January, 1865, as alleged by the plaintiff. 

We are clearly of opinion that this sale was an absolute nullity, the 
negro woman being a free person on the Ist January, 1865. See the 
Constitution of 1864. 

Plaintiff has proved that cotton was worth, in that parish, in January, 
1865, from twenty-five to thirty cents per pound, but has entirely failed 
‘to prove the probable weight of the five bales of cotton. It is impossible 
for this Court to give a final judgment for plaintiff; the case has to be 
remanded, at the costs of the plaintiff, in order to ascertain the quantity 
of pounds of cotton he gave in payment. 

It is therefore ordered and decreed, that the judgment of the District 
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Court be annulled and avoided, and that the sale of the negro woman 
Listinia, sold by defendant to plaintiff, on the lst of January, 1865, be 
declared a nullity. It is further ordered and decreed, that the case be 
remanded for a new trial, to ascertain the weight and value of the cotton 
on the 1st of January, 1865, and also whether the defendant should return 
the note of Samuel Harrell or pay its value ; and, as the case is remanded 
for the benefit of the plaintiff and appellant, it is ordered that he pay 
costs of appeal. 


WAARADADRRRARALRARARRAL 


No. 863.—J. S. Bosster 7. W. E. Kennepy et al. 


The fact that plaintiff bought succession property at sheriff's sale, while it was advertised by the 
sheriff for sale in another cause, does not of itself render the sale nul!. 


PPEAL from the District Court, Parish of St. Tammany, Jones, J. 
G. H. Penn, for plaintiff. Alfred Hennén, for defendant. 

Howe, J. Plaintiff has appealed from a judgment sustaining a motion 
to dissolve the injunction sued out in this case, on the ground that no legal 
cause is set forth in the petition for the injunction. 

The allegations are, that he is owner and possessor of certain lands pur- 
chased on 28th October, 1865, at the succession sale of the estate of the 
late Joseph 8. Bossier, made by the sheriff, as shown by an act of sale 
before the parish recorder, by the téstamentary executrix of said estate, 
in pursuance to said adjudication ; that the sheriff has advertised the 
same for sale on 4th November, 1865, under a pretended writ of seizure 
and sale, issued on 4th September, 1865, at the suit of W. KE. Kennedy v. 
Joseph S. Bossier, or his succession, to the injury and damage of plaintiff, 
and that the defendant Kennedy is without claim of any kind against the 
said lands of plaintiff. 

Such allegations, if established (and for the purposes of the rule are 
taken as true), will authorize an injunction of the threatened sale. 

The fact that the sale to plaintiff occurred during the advertisement of 
the sheriff sale, does not, of itself, render said sale null. The evidence, 
which plaintiff may under his allegations adduce, may show the sale to 
him to be valid and to convey the property unincumbered. 

We are referred to no law which requires succession sales to be made 

‘only on the first Saturday of each month, as in case of sheriff's sales. 

It is therefore ordered that the judgment of the lower Court be re- 
versed, the motion to dissolve dismissed, and the cause remanded to be 
proceeded in according to law, appelleas to pay costs of appeal. 


naar 


No. 1307.—Joun G. Burton vr. THos. Kron et al. 


Plaintiff commenced a suit by executory process, to enforce the payment of promissory netes secured 
by mortgage on real property. Defendants enjoin the sale on the ground that the plaintiff is 
without title to the notes. The notes bear no endorsement or assignment; in answer to the injunc- 
tion plaintiff alleges a transfer to him by all parties in intenest of the notes sued on: Held—That 
unless plaintiff shows a transfer of the notes, made in strict conformity to law, the injunction will 
be maintained. 


PPEAL from the District Court, Parish of St. Helena, Allis, J. 
Wilson & Thompson, for plaintiff. Hennen & Perrin, foy defendant, 
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Ls 
Burton v, Kron. 


Howett, J. John G. Burton, as holder and owner, obtained on eile 
of seizure and sale upon three notes, amounting to $4,000, and secured 
by mortgage on real property in the town of Tangipaho, parish of §¢. 
Helena, in payment of which they were given by Thos. Kron, the pur. 
chaser, and Edward Ricks, the other defendant. The notes are made 
payable ‘‘ to John J. Wheat, sheriff, for the use of the succession of Bar. 
bura Burton, deceased,” and bear no endorsement or assignment. 

Kron enjoined the sale on various grounds, one of which, want of title 
in plaintiff, is urged in this Court. Plaintiff, in answer to the injunction, 
alleged a transfer to him by all parties in interest of the notes sued on, 
and by praying for a judgment changed the executory to ordinary 
proceedings. 

Judgment was rendered dissolving the injunction, and condemning 
defendant, Kron, to pay the amount of the notes less $1,000 paid thereon, 
and ordering the mortgaged property to be sold; from which defendant 
has appealed: 

It appears that there are seven heirs to the estate of Barbara Burton, 
for the sale of whose property the notes in suit were given, and the only 
evidence which appears in the record to establish the alleged assignment 
to plaintiff, is an informal appearance by counsel, of several of said heirs, 
in the following torm: 

‘‘“Now comes Elizabeth F. Womack, R. Y. Burton, Madison Burton 
and John Burton, tutor, and Delid Strickland, wife of C. E. Strickland, 
legal heirs and representatives of Celia Burton, and representing that 
they had transferred to John Burton all their respective interests in the 
notes sued on prior to the institution of this suit, alleges that the injune- 
tion herein sued out should be dissolved, wherefore they join defendant 
in his prayer for the dissolution of said injunction, with costs and dam- 
ages, By their attorneys. (Signed) AmITeR & Witson.” 

Admitting that third persons can thus become parties to a suit, and 
through counsel make judicial admissions in such a manner, and for such 
purpose (which we are not prepared to do), we cannot consider this pro- 
ceeding sufficient. It is apparent that some of the above parties are 
minors, and others married women, who are not properly authorized to 
appear in Court, and no legal assignment of their rights is shown, and, 
besides, one of the heirs, the minor, Thomas Amacker, is not represented, 
and the document itself is vague as to the alleged transferee, and thé 
intestate or author. 

It is therefore ordered that the judgment appealed from be reversed, 
und that there be judgment in favor of Thos. Kron, perpetuating the 
injunction herein, with costs in both Courts. 
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No. 6885.—A. B. James rv. Crry or NEw ORLEANS. 


Where the City Assessor for the City of New Orleans has placed an over valuation on property, there- 
by causing an increase on the taxes thereon, and the board of assessors fail or refuse to make the 
reduction in the valuation, the party aggrieved may recover, by suit in the civil courts, from the 
city, the amount that he has been compelled to pay, on account of the over valuation of the 
assessment. 


PPEAL fyom the Fourth District Court of New Orleans, Price, J. 
John H. New, for plaintiff and appellee. Thos. H. Hewes, City 
Attorney, for defendant and appellant. 

Howe, J. Plaintiff obtained a judgment against the defendant for 
$399, the amount claimed, as paid under protest, for taxes in excess of 
the true valuation of his real property in the city, from which the latter 
appealed. 

The city attorney, in his brief, concedes that, upon the testimony, the 
plaintiff was entitled to have the valuation of his property reduced in ac- 
cordance with his application to the board of assessors ; but contends 
that, upon the statement of Watkins, a member of the board, a reduction 
of $5,000 was made, thus leaving the difference in the appraisement of 
the assessors and that claimed by plaintiff to be only $19,000, instead of 
the sum set forth in the petition, the tax on which would be less than the 
amount allowed by the Court, which, he insists, is unsupported by evi- 
dence. In this the city attorney has fallen into an error of fact, as to the 
valuation on which the assessment should be made. By an agreement in 
the record, the cause was submitted in the lower Court ‘‘ upon the plead- 
ings, the tax bills furnished by the plaintiff, and the statements of John 
A. Watkins, J. B. Walton and Julian Neville.” 

These tax bills show that plaintiff’s property was assessed in 1857 (the 
year complained of) at $159,500, and in 1856 at $132,400, taken as the 
true basis for the assessment, making a difference of $27,100, the tax on 
which, at 1'., per cent., is $406 50, instead of $399, the sum allowed ; and 
the testimony shows that said property was worth no more in 1857 than 
in 1856. 

Plaintiff does not complain of the judgment. 

The admission that plaintiff was entitled to the reduction claimed by 
him, in his application to the board of assessors, concedes his whole de- 
mand, as set forth in the petition and the evidence adduced. 

Judgment affirmed. 


aOR ea aaa emnnnmwmwTmOm*SErn»mey » peprr("''Y' 


No. 1252.—N. K. Knox vy. Wa. S. Booru. 


A lessor has a privilege on the growing crop of the year, to secure the payment of the rent; and the 
iessee cannot defeat the lien, without showing that he has been damaged by the interference of 
the lessor during the year. When it is agreed between the lessor and lessee that the lien shall be 
reduced to writing, and it is not done, the lessee must show, by evidence, that he has been 
damaged by the refusal, before he can claim the damages. 


PPEAL from the District Court, Parish of East Baton Rouge, Avery, J. 
Dunn & Herron, for plaintiff and appellant. Joor & Stafford, for 
defendant and appellee. 
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‘Knox v. Booth. a 

Hyman, C. J. Plaintiff alleged that defendant rented from him for the 
year 1866, a certain plantation in the parish of East Baton Rouge, and 
that the price defendant agreed to give for the rent of the plantation foy 
that year, was 2,600 pounds of ginned cotton. 

He obtained a writ of provisional seizure, and caused a part of the 
crop of cotton made on the plantation that year to be seized provisionally, 

He prayed that judgment might be rendered against defendant, con- 
demning him to deliver to him, plaintiff, 2,600 pounds of ginned cotton, 
or to pay the value of same with interest; that his privilege as lessor on 
the crop made on the plantation that year be recognized and enforced. 
Plaintiff further prayed for general relief. 

Defendant, in his answer, admitted the contract of lease, but asked in 
reconvention judgment against plaintiff of $10,000 for damages, averring 
that he had suffered damages to that amount, caused by interruptions 
and molestations on the part of plaintiff during the lease. 

The case was tried by a jury, who returned a verdict in favor of defen- 
dant, releasing him from plaintiff’s claim. 

The judge rendered a judgment thereon, rejecting plaintiff's demand, 
releasing the property seized, and condemning plaintiff to pay the costs 
of suit. 

Plaintiff has appealed from the judgment. 

There is no evidence that authorized such a verdict. 

There is no proof of damages done to defendant by plaintiff, by inter- 
ruptions or molestations. 

It is proved that plaintiff, in June, 1866, attempted to get rid of defen- 
dant as his tenant, because plaintiff doubted that defendant would pay 
for the rent of the land. Plaintiff failed in his attempt, and it is not 
shown that, by the attempt, the defendant was injured. 

Defendant contends that plaintiff’s refusal to reduce the lease to writing, 
as was agreed upon, was an injury to him. If so, he has not shown it. 
He still held the land, and cultivated it. There is no proof in the record 
that ginned cotton was worth thirty cents a pound. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be annulled, avoided and reversed. It is further decreed, that 
defendant be condemned to deliver to plaintiff two thousand six hundred 
pounds of ginned cotton, or to pay plaintiff the sum of seven hundred 
and eighty dollars, with five per cent. per annum interest thereon, from 
the Ist day of October, 1866. 

It is further decreed, that the provisional seizure be sustained. 

It is further decreed, that the plaintiff’s privilege, as lessor, on the crop 
made on the plantation in the year 1866, be recognized and enforced. 

It is further decreed, that the claim of defendant for damages be 
dismissed. 

The defendant to pay all costs of suit. 
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White v. McKee. 


No. 883.—Evans Wuire v. T. & V. McKee. 


The act of the pretended Legislature of Louisiana, approved June 10, 1863, suspending prescription 
during the war, and for one year after the ratification of the treaty of peace between the Confede 
rate States and the United States, is notlaw. The pretended iegislators could not make laws: 
they were never qualified ; they did not take the essential oath. 

PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
John MceVea and C. P. DeLee, for plaintiff and appellee. W. F. 

Kernan, for defendants and appellants. 

Defendants plead prescription of one year, under Article 3499, Civil 
Code. ‘ 

Plaintiff met this plea with the act of the Legislature, approved June 
10th, 1863, which reads as follows : 

“An act suspending all prescriptions. 

“Sec. 1. Be it enacted, etc., That all prescriptions of any kind and 
every nature whatsoever, be and the same ure hereby suspended during 
the existing war, and for one year after the ratification of a treaty of 
peace between the Confederate States and the United States; provided, 
that this act shall not operate on any person having adhered to the pub- 
lic enemy, by taking the oath of allegiance to the United States, or in 
any other way giving them hid and comfort. 

(Signed) ADOLPHUS OLIVIER, 
Speaker of the House of Representatives. 
H. M. Hyams, 
Lieut. Gov. and President of the Senate. 
** Approved June 10th, 1863. 
Tomas O. Moore, 
Governor of the State of Louisiana. 
‘* A true copy : 
P. D. Harpy, Secretary of State.” 





Hyman, C. J. Plaintiff instituted suit in August, 1865, against Thomas 
McKee and Virgil McKee, for board and lodging due in the year 1862, 
and Thomas McKee is appellant from a final judgment rendered against 
him in favor of plaintiff. 

In the lower Court the defendant, Thomas McKee, filed the plea of 
prescription of one year. He also plead in reconvention, and claimed 
judgment against plaintiff for the proceeds of six bales of cotton. 

It appears, from the evidence, that the proceeds of the six bales of cot- 
ton were, by agreement, to be credited on plaintiff's claim. 

There is no proof in the record that prescription was interrupted or 
suspended. 

The plea of prescription is valid. See Civil Code, 3499. 

The authority referred to in plaintiff's brief is not law. 

The pretended legislators could not meke laws ; they were never quali- 
fied ; they did not take the essential oath. 

Let the judgment of the District Court against the defendant, Thomas 
McKee, be annulled, avoided and reversed, and let the suit of plaintiff 
against him, Thomas McKee, he dismissed. 
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Beigel et al. v. Lange et al. 


No. 1245.—C. H. Bricer, Wife of Micnart Betcen v. Junius Lance and 
Henrietta Lance, his Wife. 

When the wife brings a suit on a promissory note in her favor, and allezes in the petition that her 
husband joins in the suit, with no allegation or evidence of a separation of property between 
them, and no stipulation against a community of acquests and gains, the Court will not presume 
the authorization of the husband, but, on the contrary, will presume a community between them. 

The note being given in favor of the wife, does not make it her separate property; it is still commn- 
nity property. 

4 PPEAL from the District Court, Parish of Livingston, Elis, J. 

P T. C. W. Ellis and J. W. Addison, for plaintiff and appellee. Marr 

& Foute, and Bradley, for defendant and appellant. 

Hyman, C: J. Julius Lange gave his note to Catharine H. Beigel for 
$1,000. At the time that the note was given she was the wife of Michael] 
Beigel. 

She brought suit against Julius Lange and his wife, to recover of them 
the amount of the note with interest thereon, and in her petition she 
alleged that her husband joined in the suit, and assisted and fully autho- 
rized her to institute the same. 

There was judgment against Julius Lange, condemning him to pay the 
plaintiff the amount of the note with interest, and the costs of suit. From 
this judgment he has appealed. / 

There was no evidence adduced in the lower Court, showing that plain- 
tiff’s husband had joined in the suit, or authorized his wife to institute it, 
There was no evidence that there was any stipulation between Michael 
Beigel and plaintiff, that there should not be a community of acquests 
and gains between them during their marriage, nor that the note sued on 
was the separate property of plaintiff. Without such evidence we cannot 
presume that the husband authorized this suit, but we are to presume 
that there is a community between Michael Beigel and plaintiff, and that 
the note sued on, being acquired during their marriage, is community 
property. See C. C. 2369, 2371. 

The note having been given in favor of the wife does not make it the 
property of the wife. It is still community property. 

The plaintiff's husband, not the plaintiff, has the control of the note, 
and she has no right to recover judgment in his favor for the same. C. 
C. 2373. 

Let the judgment of the District Court be annulled, avoided and 
reversed, and let this suit be dismissed, as to defendant, Julius Lange. 


No. 705.—Mrs. C. Dupianiier et als. rv. E. C. Winxrys and E. B. 
Preston, in solido. 


The plaintiffs, as lessors, have the tirst privilege on movables seized and sold on a plantation, except 
on the crops ; on which the laborers and overseer have a preference. 

The proceeds of the crop being exhausted, the sheriff has no right to pay the overseer out of proceeds 
of movables, to the prejudice of the !essor. 

Where large fees are charged by the sheriff and clerk, and the sheriff fails to annex to his return spe- 
cific bills for their fees, the case will be remanded to adjust the fees of those officers. 


PPEAL from the District Court, Parish of St. James, Beauvais, J. 
A. Robert, for plaintiff. Fred. Landreaur, for intervenor. 
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Duplantier et als. v. Wilkins et als. 
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Lazauve, J. The plaintiffs sue the defendants as lessees of a planta- 
tion, for $6,666 66, balance due for rent. A writ of provisional seizure 
was granted, and the sheriff, on the 10th of October, 1864, seized all the 
movable property atfached to said plantation, all the fruits produced, 
gathered and ungathered, the mules, horses, cattle, and other Animals, 
carts, etc., belonging to the plantation, the furniture and movable effects 
in the houses. 

The plaintifis, having obtained judgment, took out an execution, and 
the sheriff seized the property provisionally seized, and, after advertise- 
ments, sold the same on the 31st December, 1864, and made his return on 
the 20th March, 1865, by which he shows that the debts, expenses, costs 


alleged to be privileged, and paid by him, amounted to...... $4,682 96 
EE GE SIN, o5 90k nenndnedse seek bsvdeeiendsda 3,801 60 
Balance in favor of sheriff... ........0.0.00.0 0.00... S881 36 


On the 17th April, 1865, A. Robert, of counsel for plaintiffs, suggested 
to the Court that J. Landry, sheriff, has seized and sold in this case, mov- 
able property to the amount of 33,801 60, to satisfy the judgment herein 
of $6,666 66, exclusive of interest and costs, next to the laborers’ claim, 
amounting to $1,750 06, which has been paid, leaving a balance in his 
hands of $2,050 54; and, upon further suggesting to the Court that de- 
mand had been made for said balance, the sheriff refused to pay. 

It was ordered by the Court that the said sheriff show cause why the 
above baiance should not be paid to plaintiffs or their attorney. 

The Court gave the following decision : 

“In the within rule, after hearing the parties, the Court considers that 
the sheriff was correct in all his charges, except the two charges for no- 
tices of sale, and the charges for services of citations, petitions, writ of 
provisional seizure, fieri facias, notice of trial, notice of judgment, mileage, 
ferry, etc., which were ordered to be reduced to tariff charge or fee bill. 

“ Rendered in open Court, April 22d, 1865, 

(Signed) R. Beavyats, Judge.” 

The plaintiffs took this appeal. 

The plaintiffs, as lessors, had the first privilege on the movables and 
effects seized and sold, except on the crops, on which the laborers and 
overseer had a preference. C. C. Arts. 2675, 3226. The sheriff took upor 
himself to pay the laborers $1,751 06, and to the overseer 3990; when it 
is shown that the proceeds were even insuflicient to pay the laborers ; 
having exhausted all the proceeds of the crop without paying the over- 
seer, he had no right to take the proceeds destined for the plaintiffs, to 
pay the overseer ; he must bear the consequences and suffer the loss. It 
is true that, upon the account of the overseer for $990, the District Judge 
seems to have given an ec parle explanation, authorizing its payment, in 
the following form : 

“The within bill: a privilege equal to that of the laborers. I cannot 
conceive that there c. . be a difference between the privilege of the white 
and black laborer ; thi: man’s claim is, and must be, included in my judg- 
ment ordering the payment of the laborers, R. Beavvats, 

Judge Fourth Judicial District. 

St. James Parish, Jan. 20th, 1865,” 


15 
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But, as it is observed above, the sheriff used all the proceeds of the 
crop in paying the laborers. This xccount is therefore rejected, 

The following charges paid by the sheriff, for certain expenses, provi- 

sions and others, incurred whilst the property was under seizure in the 

hands of the sheriff, are considered as costs in the suit and properly paid 





by the sheriff, besides the amount paid the laborers : 
Paid Thomas Conway, superintendent of the burer wu for conseripts, on 
TE TE TT COTE T ET CLEP OUTLET ee we 
Paid Roman & Olivier, for supplies. .... 2.0.0... eee eee ee 597 45 
Paid Poche for gathering pecans... .........ce ec se cece cccesees 35 00 
Paid F. Genre for rivets for cornamill.... 00... eee eee 8 00 
LECT TET ECE ET TTUTT PETT EE TTT EN ... 102 75 
Add amount paid laborers, and admitted by the wl sintiffis ae ead 1751 06 
ee eee ree eee $2520 7] 
Total amount of sale made by the sheriff... ....0.00.0..0......, 3801 60 
Deduet the above amount allowed absolutely.................. 2520 71 


Balance in the hands of the sheriff, $1280 89 89 
subject to be reduced by the fees of the clerk and sheriff, to be shown and 
exhibited by fee bills, made as prescribed and authorized by law. R. §, 
p. 124, 22 2, 5 and 6. 

The sheriff has failed to aunex to his return specifie fee bills of his fees 
and those of the clerk, as required by law, and, in the absence thereof, 
we cannot decide whether the large fees charged by said officers are cor- 
rect or not ; and the case, upon the rule, must be remanded, to determine 
the just and legal amounts due said sheriff and the clerk for their fees. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled and avoided ; that the amount of S990, charged by the 
sheriff as paid to the overseer, be rejected ; that the case upon the rule 
be remanded, to ascertain the just fees of the sheriff and the clerk, and, 
when fixed, the same shall be credited to the sheriff upon the balance of 
$1,280 89, now in his hands, according to the statement above, and the 
remainder to be paid to the plaintiffs. It is further ordered and decreed, 
that the sheriff pay the costs of this appeal. 


No. 1274. —CuHannes Crane 7. Micaran Hants. 


Where one party leases 2 livery 





y st and mm mises to two parties in partnership, and one of the 
lessees purchases the interest of the other, and ain $a warranty against all lability, and the les- 
ror recognizes the sale and release of one of the lessees by the other, by receiving the rent and 
giv¥.¢ him written notice that his lease will terminate ata certain date, the lessee who has been 
xeleased is a competent witness to testify in a suit st 





vetween the lessor and lessee 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
t P. Pond, Jv., and MeVea & Hunter, for plaintiff. J. B. Smith, for 
defendant. 

Tauiarerno, J. The plaintiff, together with one Jarrett, then a part- 
ner of his, leased from the defendant a livery stable and premises attached, 
as the plaintiff alleges, for the term of five years, at a certain sum per 
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annum; the plaintiff to be reimbursed at the expiration of the lease for 
all necessary repairs, work and improvements he might have to do upon 
the premises during his occupation of them. He avers that the defen- 
dant, in violation of the contract, sold the leased premises long before 
the expiration of the lease, and that the vendees were put into possession 
by the defendant to the great injury and damage of the plaintiff, who was 
compelled to abandon the property. He claims three hundred dollars for 
repairs, and one thousand dollars damages for the tortious act of defen- 
dant in dispossessing him. 

The defendant denied all the allegations of the plaintiff, except that of 
having leased the stables, and claims in reconvention seven months’ rent 
of the premises, at the rate of twelve dollars per month. The case was 
tried before a jury. A judgment was rendered in favor of the plaintiff 
for three hundred and forty-eight dollars, subject to a credit of thirty- 
seven dollars and seventy-five cents in favor of the defendant, and costs 
of suit. From this judgment the defendant appealed. 

Four bills of exception were taken by defendant during the trial—three 
of these relating to matters touching the claim for damages, which the 
plaintiff having abandoned by acquiescing in the judgment and asking 
that it be affirmed, need not be considered. The other was taken to the 
admission of the testimony of Jarrett, who was the partner of the plain- 
tiff at the time the contract was entered into—-the lease having been 
made to Crane & Jarrett by the defendant. It appears by the evidence 
that, some time after this contract was entered into, Jarrett sold his en- 
tire interest in the lease, the stock, vehicles and everything else relating 
to the business they were engaged in, to Crane; and that, upon the first 
trial of this case, Crane executed in favor of Jarrett a release in full, in 
warranty as well as otherwise, from all liability that might arise out of 
the business they had been engaged in. Crane thereupon introduced 
Jarrett as a witness. The objection was that Jarrett, as a partner in the 
comercial partnership of Crane & Jarrett, was bound jn solido to the 
defendant for the balance of the rent due the defendant. The record dis- 
closes that, long after the sale from Jarrett to Crane, the defendant noti- 
fied the plaintiff individually of the termination of the lease, using (in the 
written notice) this language : ‘‘ The lease you hold will terminate on the 
30th June, 1858.”" In April, 1858, he took a due-bill individually from 
the plaintiff for rent due at that time. He admits, in his answer, that 
he rented the livery stable to plaintiff; avers that the plaintiff owes him 
for the use and rent of the property from the 1st January, 1858, to 1st of 
August of that year ; claims rent for that period from the plaintiff in the 
reconventional demand, and nowhere in his answer sets up any claim 
against the partnership. These facts seem to have satisfied the Judge 
aquo that the defendant did not look to the partnership, but to the plain- 
tiff alone, for the payment of rent, and therefore, upon the release by 
Crane to Jarrett, admitted the latter to testify. In this, we think, the 
Judge did not err. Menam vy. Worsham, 4 N. 8. 198. The entire evidence 
warrants the conclusion that the verdict of the jury did justice between 
the parties. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 
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No, 1301.—Crark & Tuteneman 7. A. J. Norwoop and J. B. Ssqrru, 


In a contract of sale of alot of cotton a clause was inserted that all parties waive and renounce the 
bonetit of any law requiring actual delivery by weighing, asa con .ition to complete the sale: 
Held—That the sale is complete from the date of the signing the act, andthe cotton is at the risk 
of the purchaser from that date without actual delivery. 

An agent having charge of cotton purchased is bound to exercise a prudent care over it, and preserve 
and ship it to his principal, but he is not responsible against an overpowering force, whereby the 
cotton is destroyed, and ruinous loss occurs. 

Where the evidence shows that the Citizens’ Bank wasin the habit of paying in Confederate treasury 
notes, or notes of the local banks, at the option of persons presenting checks for payment, the 
Court will not presume that the payment of a particular check was made in Confederate treasury 
notes, 


PPEAL from the District Court, Parish of East Feliciana, Posey, J, 
4 W. F. Kernan, Burgess & Chaney, and I. Hardesty, for plaintiffs and 
appellants. Fwrqua & Kilbourne, and J. Mc Vea, for appellees and defen- 
dants. 

TALIAFERRO, J. On the 14th February, 1562, the plaintiffs entered into 
an agreement with the defendant through Hawkins & Norwood, acting as 
his agents, the substance of which seems to be that the plaintiffs were to 
pay the defendant, Smith, three thousand dollars upon the signing of the 
contract, for one hundred bales of cotton, of the average weight of four 
hundred pounds, which cotton, as the act expresses it, was then “being 
stored, and to be stored on his plantation, ‘* Oak Grove,” near Williams- 
port, Pointe Coupée parish, Louisiana.” 

This lot of cotton was to be sent to one of the cotton presses in New 
Orleans for the plaintiffs, ‘‘ within four weeks from the opening of the 
port of New Orleans, either by the raising of the blockade or by other 
means:” and the seller bound himself to send the cotton to New Orleans 
ut any time before the raising of the blockade, provided the buyers could 
obtain the permission of the governor to that effect. One clause of the 
contract is, that ‘all parties waive and renounce the benefit of any law 
requiring actual delivery by weighing as a condition to complete the 
sale.” 

The commercial firm of Hawkins & Norwood signed this obligation, 
and bound themselves to furnish the purchasers with the like number of 
bales of cotton, of like weight and quality as called for by the contract, 
either by purchase from others or ont of other receipts or stocks in their 
hands. 

The plaintiffs allege an entire failure on the part of the defendants to 
fulfill their part of their contract, and pray that they be condemned ix 
solide to deliver to plaintiffs the said one hundred bales of cotton accord- 
ing to the terms of the contract, with interest on the value thereof, or, 
failing in that, that they pay the plaintiffs one hundred thousand dollars 
us damages, and for general relief. 

The defendant, Smith, in his answer, admits the contract sued upon, 
and avers that he complied with it as far as it was possible to do so. That 
from the time of the sale the cotton was at the risk of the plaintiffs; that 
the cotton sold to plaintiffs, together with defendant’s entire crop, was 
destroyed by an overpowering force, which he was unable to resist, and 
without any fault of his; that all the cotton produced in the year 1861, 
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on his plantation, called ‘‘Oak Grove,” was burned by armed bands of 
men, on or about the 10th of May, 1862. He further avers that, under 
the agreement entered into with plaintiffs, they were to pay him three 
thousand dollars, upon his signing the act, but that they have failed to do 
so; that the pretended payment made by them was in notes issued by the 
“so-called Confederate States,” and that if said notes were received by 
his agents, they were so received without his authority, and that the said 
pretended payment is not binding upon him, and that the plaintiffs are 
indebted to him for the full value of the said cotton, viz: three thousand 
dollars, with five per cent. interest, from the 14th February, 1862. He 
avers that the dealing in and using Confederate ¢reasury notes was con- 
trary to law and good morals. He prays judgment in reconvention 
against the plaintiffs for three thousand dollars and interest, and tenders 
them a transfer of all his right to claim damages against the parties who 
burned the cotton. 

The defendant, Norwood, admits he was a member of the commercial 
firm of Hawkins & Norwood, but denies that he ever signed or sanctioned 
the contract sued upon; that the act of guarantee or insurance expressed 
in the instrument sued upon, if signed with the partnership name, was 
an unauthorized act of his partner Hawkins, not within the range of the 
business they were engaged in, and not obligatory upon him. Upon 
these issues the parties went to trial before a jury, which rendered a ver- 
dict in favor of the defendants, rejecting the defendant Smith’s recon- 
ventional demand. The plaintiffs have appealed. 

We think the evidence fully sustains the defense. It is sufficiently 
clear from the written contract, expressed as it isin terms somewhat 
obseure, that the plaintiffs bought of the defendant, Smith, one hundred 
bales of cotton of his crop, grown on the ‘‘Oak Grove” plantation, in 
the year 1861. That in conformity with the agreement, Hawkins & Nor- 
wood received the plaintiffs’ check on the Citizens’ Bank, for three 
thousand dollars, which check was endorsed by Hawkins & Norwood, or 
some one authorized by them, and placed to their credit in the bank. It 
is equally clear from the words of theact and its general tenor and import, 
that from and after the signing of the instrument the sale was complete ; 
the hundred bales of cotton delivered and at the risk of the purchasers; 
that the only obligation remaining on Smith was that of using a prudent 
care over the cotton to preserve it, and to ship it to the plaintiffs in New 
Orleans in accordance with the stipulation in regard to that part of the 
contract; that before the time arrived, at which he was bound to forward 
the cotton to the plaintiffs in New Orleans, the entire crop produced on 
the ‘‘Oak Grove” plantation, in the year 1861, consisting of over six 
hundred bales, was utterly destroyed by fire, producing a ruinous loss, 
which the exercise of no prudence or means whatever in the power of the 
defendant could have prevented, and he is therefore exonerated by Art. 
1910 of the Civil Code. 

Smith, having complied with his part of the obligation, Hawkins « 
Norwood were no longer bound under their guarantee for Smith’s 
performance. 

Th regard to the reconventional demand set up by the defendant for 
the price of the cotton, we do not think it well founded, The testimony 
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of the cashier and paying teller of the Citizens’ Bank is to the effect that 
at the time the check of the plaintiffsin payment of the cotton was 
received, the bank payed Confederate notes or notes of the local banks, at 
the option of persons presenting checks for payment. This does not 
establish that payment was made in Confederate treasury notes. We see 
no reason why the judgment of the lower Court should be disturbed. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, with costs in both Courts. 


No. 1284.—Eminy Sairnu, Wife, v. H. W. Srricktaxp, Husband—Mrs, 
Sr. Hetena Srencer, Intervenor. 


In an action by the wife for a separation of property, where the creditor of the husband files his inter- 
vention on the day preceding the tria}, and does not show due diligence, the intervention will not 
be sustained. 

The articles of the two Codes upon this subject do not authorize an intervention to be filed at any 
stage of the cause. They must be construed together, and applied according to the cirenmstances of 
each particular case. 


4 PPEAL from the District Court, Parish of St. Helena, Avis, J. 
L J. E. Wilson, for appellee. Russell and MeVea & Miter, for ap- 
pellant. 

Howett, J. This case is before us on a bill of exceptions taken to the 
ruling of the District Judge, refusing permission to the appellant, a 
creditor of the defendant, on the day of the trial of the cause, to inter- 
vene, on the ground that the plaintiff could not be forced to combat or 
resist the intervention until after service thereof, which had net been 
made; and, as Art. 2408 C. C. authorizes the creditors of the husband to be- 
come parties to the suit by the wife for a separation of property, and he 
heard against her petition, the only question presented is one of diligence: 
Did the intervenor appear in time and in the manner to be heard ? 

She charged that the suit by the wife was simulated, and instituted to 
defraud the creditors of the husband, and expressed herself ready to pro- 
ceed with the trial ; but did not ask that the plaintiff be served and cited, 
nor for judgment against the defendant, her debtor. Her only object 
seemed to become defendant and resist the plaintiff's demand. 

Article 391 C. P. permits one to intervene, cither before or after issue 
has been joined in the cause, provided the intervention do not retard the 
principal suit ; the person intervening must be always ready to plead, or 
exhibit his testimony; because he has always his remedy by a separate 
action to vindicate his rights. 

Article 393 requires the intervention to be formed by a petition ad- 
dressed to the Court before which the principal demand has been brought; 
it must set forth the grounds on which the cause is supported. This pe- 
tition must be served on the party against which it is directed, in order 
that he may answer to the same in the delay given in ordinary suits. 

Article 394 declares that the judge cannot refuse to admit an interven- 
tion; but he must pronounce on its merits at the same time that he de- 
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sides the principal action ; if the demand be not suStained the person 
jntervening shall be decreed to pay the incidental costs. 

According to Article 592, the intervenor is to be considered as plaintiff. 

In the case of Ardry v. Ardry, 16 La. 264, the rule was established, 
and was confirmed in Dubroca v. Her Husband, 3 A, 331, that the inter- 
yenors in such suits were entitled to the delays necessary for serving cita- 
tions upon the original parties, and for the latter to answer, although the 
effect might be to retard the progress of the cause ; but, in neither of 
those cases was the cause on trial when the inte: vention was demanded— 
in both citation was asked; in the former the plaintiff treated the inter- 
vening parties as properly in Court, by propounding interrogatories to 
some of them, thereby waiving the facalty of opposing the intervention 
on the ground that it retarded the proceedings ; and, in the latter, the 
jntervenors waived the right to oppose the progress of the cause by an 
agreement with the plaintiff. The facts and circumstances, as well as the 
pleadings in both cases, are different from those in this case, and cannot 
be said to be authority in favor of the intervenor here, who, not having 
conformed to the rules prescribed for interventions, cannot complain if 
those rules are not inforced for her benefit. She did not allege or show 
diligence, nor that the parties were hurrying on the case with unusual 
rapidity. It is true the defendant’s answer was filed only on the day 
preceding the day of trial and intervention, but the suit had been insti- 
tuted nearly six months previously, and the record shows that the cause 
had been regularly assigned for trial ; and it was only when it was taken 
up that the appellant attempted to intervene. This, we think, was too 
late, without some further showing than the appellant has made. 

We do not understand the Articles cf the two Codes upon this subject, 
and the two cases above cited, are susceptible of such constructiun as to 
authorize an intervention af any stage of the cause. The Articles of the 
Codes must be construed together and applied according to the circum- 
stances of each case, under the rules of pleading. 

Judgment affirmed. 





No. 1135.—Srare or Lovisiana v. Dents, Colored. 


Inacriminal prosecution, where a witness has been examined by the State, and consigned to the 
defendant, he can only be re-examined by the State for the purpose of explaining any facts which 
may come out on the cross-examination, and must be contined exclusively to the cross-examination. 

The law has fixed no qualitication of age, as to the competency to testify in criminal matters. The 
competency of a witness ax to age, depends on his intelligence, judgment, capacity and under 
standing, all of which must be left to the discretion of the judge and the jury. 

ery from the District Court, Parish of Jefferson, Cazabat, J. 

B. C. Eliott, District Attorney. .N. Commandeur, prosecuting for 
the State. I. 7. Scottand EF. H. McCaleb, for the accused. 

Instey, J. The defendant, having been convicted and sentenced to 
capital punishment for the crime of rape, appealed from the judgment of 
the District Court, and the case comes before this Court on two bills of 
exception. 
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The first bill was taken to the ruling of the Court below, by which « 3 
witness for the prosecution, before leaving the stand, but after the close 
of her cross-examination by the defense, was permitted to be reéxamined 
by the State. 

It appears that, on her first examination-in-chief, tie witness had stated 
that the accused had thrown her down by force, and used her like a beast, 
and the reéxamination was allowed in order to ascertain more clearly the 
meaning of the language used by the witness. 

By the common law of England, which by our own law, governs jn 
trials of crimes, offenses and misdemeanors (s2e 33 4 of the act of May 
4th, 1805, Bullard & Curry, page 248, and which section is expressly pre- 
served in force by the 73 section of the act relative to criminal proceed- 
ings, No. 121, of the session acts of 1855, also Slale v. Lacombe, 12 An. 


196), a reéxamination is allowed only for the purpese of explaining any 


facts which may come out on the cross-examination, and must be confined 
to the subject-matter of the cross-examination. Roscoe Criminal Evi- 
dence, 173. Archibald’s Criminal Pleading, p. 157. 

The late Court of Errors and Appeals admitted that this was the com- 
mon law rule of criminal evidence, but observed that many of the rules, 
with regard to the examination of witnesses and the introduction of 
evidence, had been much relaxed, and that it is now understood to be the 
universal practice of the Courts of this State, in both civil and criminal 
proceedings, to permit a witness, after having -been examined-in-chief, 
consigned and cross-examined by the party introducing him, to be 
reéxamined upon points touching which he had not before testified; that 
this was discretionary with the Court. The State v. Duncan, 8 Rob. 563 
and 564. This doctrine was also entertained in the case of the Slate vy. 
Parker, 7 An. 84, wherein the Court. having in view the act of 1805, 
expressed the opinion that the ancient rules of evidence are subject to 
change, where it is indispensable to truth and justice, and that the whole 
tendency of modern decisions is to relax the strict rules of evidence with 
a view to lay everything before courts and juries, which ought to have 
an influence upon the cases before them, and to leave the objections as 
much as possible, consistently with an orderly and speedy administration 
of justice to the credit of the testimony and witnesses.” 

It is unquestionably true, that when the common law rules of evidence, 
in criminal proceedings, were adopted by the Legislature of this State; 
no rule was better understood nor more firmly established than the one 
now under consideration. It had always beendeemed a wise and salutary 
one, and had been uniformly adhered to. 

The discretion, which in the cases referred to, is claimed for Courts to 
relax, to change, or to utterly disregard rules of criminal evidence, which 
the Legislature has decreed it obligatory on them to observe, would be 
effectually to make the law a dead letter; cases might certainly occur, and 
this, perhaps, is one of them, wherein a relaxation of the rule might 
serve to advance the course of justice; but this is no reason why the gene- 
ral rules of evidence should not be observed, and until the law of evidence 
in criminal proceedings, now extant, is partially or wholly changed, our 
Courts are not justified in exercising their discretion in regarding or dis- 
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regarding rules of evidence, which our Legislature has adopted as a 
system. 

It was well said by Lord Kenyon, that ‘‘rules of evidenew are of vast 
importance to all orders and degrees of men, and that our lives, our 
liberty and our property are concerned in the support of them.” 

The second bill relates to the competency of a State witness, aged about 
eight or nine years. 

The law has fixed no qualification of age, as to the competency to testify 
in criminal matters, and on that score there was no error in the ruling of 
the judge who received the testimony. 

In a very late case, the Siule vy. Ross and Rogers, 18 An. 342, this Court 
held that the incompetency of a witness as to uge, depends upon his rea- 
son, intelligence, judgment, capacity and understanding, which are all 
matters of fact left to the discretion of the judge and jury. 

The bill of exceptions discloses no reason to doubt thay in this case, 
that discretion was wisely and cautiously exercised. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be annulled, avoided and reversed, and that the case be remanded 
for a new trial, according to law. 








SAPAADADAAANAAAL ANH AD RADA, DARA 


No. 1238.—E. Carver & Co. r. W. H. Harrts. 
A party bringing suit on an unliquidated demand must establish his claim with legal certainty. 


PPEAL from the District Court, Parish of Carroll, Furrar, J. 
De France & Pilcher, for plaintiff and appellee. W. G. Wylay, for 
defendant and appellant. 

Howe.t, J. This is a suit on an open account for two gin-stands, 
dated 4th March, 1857, with interest from 1st January, 1858, when, it is 
alleged, the account was due. 

The defense is a general denial and the prescription of three years. 

There were two trials in the Court below, resulting each time in a judg- 
ment in favor of plaintiffs for S800, the amount claimed, and defendant 
has appealed. 

Two witnesses (examined under commission) testified on behalf of 
plaintitts. By one, Charles Harrod, it is shown that, in July, 1856, plain- 
tiffs shipped two gin-stands, of eighty saws each, to defendant, who, in 
1857, gave a draft for their price on Brown, Cuddy & Co., which was not 
paid, and in 1858 a note was given for the amount, on which plaintiffs 
have obtained judgment in another proceeding. 

By the other witness, George A. Peck, it is shown that in November or 
December, 1856, defendant ordered two gin-stands, to be one hundred 
saws each, at four dollars per saw, to be paid for out of the next crop after 
the delivery, interest to be added after the next 1st January following the 
delivery. He says: ‘‘ The account annexed, marked ‘ A,” is correct, 
according to the terms agreed upon with defendant, and is also made in 
16 
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conformity to the instructions of the plaintiffs to myself concerning the 
sales of gins at that time.” 

This account is not found in the record. 

He says, further: ‘‘ The amount due by defendant fell due on the next 
Ist Junuary following the delivery of the gins at his landing. As the 
order was received in November or December, 1856, (/ would probably de 
execuled in the following spring, which would be beyond the Ist Jannary, 
1857, and the account therefore became due on January Ist, 1858.” 

He does not suy that the gin-stands were delivered. He speaks hypo. 
thetically as to the execution of defendant’s order and the time at which 
the price would he due, according to the terms on which plaintiffs were 
then making sales. Snch evidence is insufficient to authorize the judg- 
ment asked for. And particularly so, where the transcript contains the 
record of another suit for the price of two gin-stands, for which a settle- 
ment was had between the parties about the same time, and for which . 
plaintiffs have obtained judgment. It is incumbent on plaintiffs to estab- 
lish their demands with certainty. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant as of nonsuit, with 
costs in both courts. 


No. 1242}.—Ponice Jury or New Orteans (Right Bank) r. Crars 
GARRETT. 


Where the appellant allows three judicial days to elapse after the day fixed by the District Court for 
the filing of the transcript in the Supreme Court without obtaining an order extending the time. 
the appellee has the right to obtain the certificate of the clerk of the Supreme Court that the 
appeal has not been filed. If the appeal! is afterwards filed inthe Supreme Court, it will be dis- 
missed on rule to show cause. : 


PPEAL from the Third District Court of New Orleans, Fe/iviwes, J. 
T. E. Camus, for plaintiff and appellee. Collens d} Wooldridge, tor 
defendant and appellant. 

Lapavve, J. It appears that the defendant obtained an appeal from a 
judgment rendered in the above cause, returnable to this Court on the 
second Monday of February, 1867; that he suffered three judicial days to 
elapse subsequent to the return day, without filing the record of appeal, 
and that plaintiff and appellee took from the clerk of this Court a certifi- 
cate of the non-filing of said appeal. 

On the 19th of February, 1867, on motion of defendaut and eppellant, 
it was ordered by this Court that the plaintiff and appellee do show cause 
on Tuesday, 26th February, 1867, at 11 o’clock, A. M., why the certificate 
of the non-filing of the appeal in this case should not be set aside and 
canceled, and why the record of appeal should not be filed, on the fol- 
lowing grounds : 

‘1, That the judicial day made on 'Thursday last should not be counted, 
with regard to appeal from the parish of Orleans, and said appellant hav- 
jing made a motion and showing on Monday last in due form, 
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9. That at the facts shown by ‘the affidavit and certificate filed yesterday, 
clearly entitle the appellant to relief.” 

This rule and application must be tested and disposed of under the dis- 
positions contained in Article 883 of the Code of Practice, where it is 
directed that— 

If the appellant has not filed in the Supreme Court, on the day ap- 
pointed by the inferior judge, the record from the Court below, and was 
prevented from doing so by any event not under his control, he may, 
either in person or by attorney, apply to the Court before the expiration 
of the three days, after which the appellee may obtain a certificate from 
the clerk, declaring that the record has not been filed, and may demand 
a further time to bring it up, which may be granted by the C ‘ourt, if the 
event causing its delay be proved to its satisfaction. * * 

The three judicial days having expired without a motion by the appel- 
lant for an extension of time to file the appeal, the appellee had an 
acquired right to take the certificate, and we have in law no authority to 
set it aside and cancel it, except on proof, on the part of the appellant, 
that he was prevented from filing the appeal in the legal delay, by ax 
event not under his control. The appellant has entirely failed to show any 
such event ; he has not even shown any due diligence. . 

The rule is discharged, at the cost of the appellant. 





No. 786.—Davip 8S. Ruka rv. FREDERICK Oro, 


When goods, produce, or other objects are sold in the lump, they are at the risk of the purchaser 
from the date of the sale, but when sold by weight or measure, they are at the risk of thgggelier 
until they are weighed or measured. C, C, 2233. 


PPEAL from the District Court, Parish of East Baton Rouge, Pusey, J. 
Dunn & Herron, for plaintiff. Fuqua & Knickerbocker, for 3e- 
fendant. 

Lazavve, J. ‘The plaintiff claims of the defendant a balance of $5,475, 
remaining due on the sum of $8,075, price of 95,000 pounds of seed 
cotton, sold and delivered to said defendant in the fall of 1863, at 8% 
cents per pound in the seed. 

The answer contains a general denial, and an admission that defendant 
in the fall of 1863, purchased cotton of plaintiff through his authorized 
agent, Olivia L. Wooward, but that he paid in full for the same. 

The Court, after hearing the evidence, gave judgment for defendant, 
and the plaintiff appealed. 

The only question in this case, is whether the cotton of plaintiff, after 
the agreement of sale, was at the risk of the plaintiff or the defendant. 
If sold in lump, it was at the risk of the purchaser; but if otherwise sold 
by weight, it remained at the risk of the seller. ©. C. Art. 2433. The 
evidence shows, and the plaintiff’s petition admits, that it was sold at so 
many cents per pound. , 

Nothing shows that the cotton was at the risk of the buyer until 
weighed; some lots were weighed and delivered, and paid for, as we are 
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informed by the evidence, but there is no ) pr oof of any other cotton 
weighed and delivered. 

The able opinion delivered by our learned brother below, and the tes- 
timony in the case, satisfy us that plaintiff has failed to make ont a clear 
case. 

We are of opinion that the District Judge gave » correct judgment, un- 
der the law and facts of the case, and for the reasons assigned by him 
his judgment must be affirmed. 

It is therefore ordered and decreed, that the ‘ites appealed from 
be atlirthed, with costs. 


No. 1287.—ArtHur CrAwForD r. Marton CHAPMAN. 


The verdict of the jury must be supported by the testimony in the record. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
ihn J. H. Muse, WL FL Keraun and Cross & Hardee, for plaintiff and 
appellee. MeVea & Hunter and J. B. Smith, for defendant and appellant. 

Hyman, C.J. The sheriff of the parish of East Feliciana seized a lot 
of drugs and medicines, the property of plaintiff, by authority of an 
execution, and on the 3d day of November, 1860, sold the same at public 
sale to defendant for 31,505. 

On the 5th day of the same month defendant agreed to sell to plaintiff 
the lot of drugs and medicines, provided that plaintiff would pay in 
claims or money the amount that he, defendant, gave for the same. 
Pla@ttiff was to continue in possession of the drugs and medicines, and 
to sell them for defendant until defendant was refunded the money that 
he had paid for them. 

On the 3d day of January, 1861, defendant sold the lot of drugs and 
medicines to P. Langworthy. 

In February, 1861, plaintiff brought suit against defendant. In his 
petition he claimed to be owner of the lot of drugs and medicines, by 
having paid for the same according to the above-named agreement. 

He averred that defendant had sold to Langworthy other drugs and 
medicines belonging to him, plaintiff, than those included in the lot sold 
by defendant to him as per agreement, and that defendant had damaged 
him by the sale to Langworthy $4,949 23. 

For this amount he asked judgment against (lefendant. 

There was a jury trial, and the jury having returned a verdict in favor 
of plaintiff and against defendant for 33,000, the Judge rendered judg- 
ment in conformity with the verdict. 

The defendant has appealed from the judgment. 

There is no evidence in the record that justifies the verdict of the 


jury. 

Plaintiff's pretense of judment for the drugs and medicines, is founded 
ou a receipt of defendant for a number of small accounts placed by plain- 
tiff with defendant for collection, 
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‘The receipt shows that the accounts were not taken in 1 payment. It 
states that the accounts were to be collected by defendant or returned to 
plaintiff. 

Many of these accounts were worthless, and others not owing, and it 
cannot be presumed that defendant took them in payment for his lot of 
drags and medicines, when his receipt contradicts such presumption. 

Plaintiff has not shown the quantity or value of any other drugs and 
medicines which belonged to him, and which defendant sold to Lang- 
worthy, beside those of the lot he pretends ‘to have bought from 
defendant. 

There is evidence in the record which shows that plaintiff did not con- 
sider that he was the purchaser from defendant of the lot of drugs and 
medicines, for after the sale of same to Langworthy, he inquired of him 
if he would take $500 for his bargain. 

Let the judgment of the District Court be annulled, avoided and 
reversed, and let the suit of plaintiff be dismissed. 


PLP LD MOM" 


No. 1187.—Nancy ScHLATRE and Husband and Exizanern Derirevx and 
Husband vr. Jacgues ALFRED GREATD. 


The purchaser of mortgaged property who assumes the payment of the mortgaged debt becomes 
personally liable therefor. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
A Johnson, Denis, Berault & Legendre, for plaintiffs and appellees. 
W. B. Robertson, for defendant and appellant. 

LaBauve, J. This is a devolutive appeal from an order of seizure and 
sale granted by the District Court of the Parish of Iberville, on the 22d 
November, 1865, for the sum of $16,000, with interest. 

On the 27th March, 1858, Benjamin Deblieux and wife, two of the peti- 
tioners, being the owners of a plantation and slaves, by authentic act, 
sold to said J. A. Gréaud the two undivided thirds of the same, for the 
price of $66,666 66, payable as follows, as stated in the act of sale : 

The purchaser, J. A. Gréaud, assumes to pay in lieu and place of the 
vendors, in the same manner and form as they are bound to pay, the two- 
thirds of the following mortgage debts which are due by the said vendors, 
as follows : 

1. Amount due the Citizens’ Bank, is $13,050, of which two- 


Dt icpevertidttehhe(asbebetiataaiibbeadeehenanadee $8,700 00 
2, Amount due Widow W. Dodd, 316,000, of which two- 
I a eve b eta hcl a Ger aap ea W Oe kane ies Spas anh 10,666 66 


And the balance of the price remaining, say $47,300, payable 
as follows : 

1. The sum of $35,379 42, payable in cash, the receipt whereof 
is hereby acknowledged respectively by the said Mrs. Deb- 


ET 20 cep ecce ec eeenddnensedeasesbecasaws 35,379 42 
2, The further sum of $11,920 58, payable in all the month of 
i Ci wickdcheceesederbiuetwikeesebaseeneies 11,920 58 








Equal to the price of purchase...... $66,666 66 
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In this act intervened Mrs. Widow Wm. Dodd, who agreed to postpone 
the payment of the $16,000 until the Ist of January, 1862, all interest to 
be paid annually. 

On the 23d of December, 1858, by another authentic act, the said Deb- 
lieux and wife sold out to said Greand the remaining undivided third, 
thus making him the owner of the entire property; and in this act of sale 
it is stated : 

The price and consideration of the above sale, made to Jacques A. 
Gréaud, the purchaser, is $37,386, payable as follows : 

The purchaser assumes to pay, in the lieu and place of the said vendors, 
in the same manner and form as they are bound to pay, the one-third of 
the following mortgage debts, which are due by the said vendors, as 
follows : 

1. Amount due to the Citizens’ Bank of Louisiana by the said 

vendors and purchaser, is $12,600, the one-third is........ 4,200 00 
2. Amount to the Widow Wm. Dodd, as per act passed before 

the undersigned notary, on the 27th March, 1858, is $16,000, 

payble Ist January, 1862, the one-third is................ 5,383 334 
And the balance of the price, say 327,852 662., payable as 

follows : 

1. The sum of $10,000, payable in cash, the receipt whereof is 
hereby acknowledged respectively by said: Mrs. Elizabeth 


Deblieux and her huskand, B. Deblieux.................. 10,000 00 
2. The sum of $8,926 33!,, payable in all March, 1860, with 
interest at 8 per cent. per annum from date till paid...... 8,926 334 


3. The further sum of 38,926 33!,, payable in all March, 
1861, with & per cent. interest per annum from date till 
IO Te Re hee eee eS er ee eT oe ee 8.926 334 


Equal to the price of purchase...... 337,386 00 

This act continues on and states that the purchaser has executed his 
two promissory notes accordingly, and to secure the payment thereof the 
one undivided third part of the property herein sold is to remain spe- 
cially mortgaged. 

The above sum of =16,000, assumed by said Greaud, was created in 
favor of the Widow Dodd, in the acts of 3d January, 1849, and of 18th 
February, 1851; both acts were passed before the recorder of the parish 
of Tberville and duly recorded. 

Mrs. Widow Dodd having departed this life, Mrs. Deblieux and Mrs. 
Schlatre, the plaintiffs (her daughters), were recognized her heirs and 
put in possession of her estate, and they brought this suit. Their quality 
of heirs is not disputed by the appellant. 

But the defendant and appellant relies on two grounds only to sustain 
his appeal and to dismiss the order of seizure and sale : 

1. That the mortgage given to secure the said debt was extinguished 
for want of re-inseription, at the time the order of seizure and sale was 
issued. 

2. That the defendant is «a third possessor, and should be proceeded 
against as such. 

This position is untenable ; for it is clear that the defendant, in assum- 
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ing the mortgage debt due Mrs. Widow Dodd, became personally bound 
and liable, in lieu of the original debtor, for the debt thus assumed. The 
216,000 was a part of the price of the property sold to him by Benjamin 
Deblieux, and was in law secured by the privilege of the vendor, and Mrs. 
Widow Dodd was authorized by law to proceed by order of seizure and 
sale of the property to satisty her claim. Civil Code, Arts. 3216, 3238. 
Code of Practice, Arts. 732, 733, 734. 12 R. 279. 3 A. 603, 1 RR. 135. 
6R. 407. 161. 223. 151. 184. & A. 267, 17 R. 66. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs, 


1203.—NicHoLas O'Connor ¢. CHarces D. Stewart. 


To bind parties against their will, for aspecitic sum under provisions of law, enacted in the public 
interest, all the formalities of such law must be rigidly observed; such parties may be liable on a 
quantum mernit, if it be shown that the work is necessary and useful to them. 


PPEAL from the District Court, Parish of Pointe Coupee, Cooley, J. 
J. Yoist & A. Prorosiy, for plaintiff and appellant. /. H. Farrar, 
for defendant and appellee. 
‘ Howett, J. Plaintiff alleges that ou the 16th January, 1859, the 
inspector of the Third Levee District of the parish of Pointe Coupee, 
after observing all the formalities of law and in accordance with the regu- 
lations of the police jury, sold and adjudicated to him at public auction, 
the building of a certain portion of a levee on a tract of land belonging 
to defendant, at the price of 95 cents per cubic yard, which amounted 
for the whole work, accepted by said inspector, to the sum of $2,768 30, 
for which he asks judgment with a lien and privilege on the land. 

The defendant pleads a general denial, and specially denies that the 
requisite notices and advertisements were given or made in the manner 
required; that the adjudication was legally made; that the levee was pro- 
perly and securely built, or that the regulations of the police jury were 
complied with by plaintiff. 

Judgment was rendered in favor of defendant, and plaintiff appealed. 

The evidence shows that the prerequisite written notice of the neces- 
sity of making the levee and specifying the place where such levee was 
to be built, its dimensions, the time when it was to be commenced and 
when completed, was not given to defendant; that the sale was advertised 
on 8th January for the 19th January, 1859; that the bond furnished hy 
plaintiff was executed on 17th January, two days prior to the date fixed 
by the advertisement for the sale; that the levee was not of the height 
required by the police jury regulations, and that stumps and roots were 
covered up in the levee. 

As it cannot be said that, under such a state of facts, the work was 
done in the manner required by law or the regulations of the police jury, 
the question is presented, can plaintiff recover in this action against the , 
defendant, the proprietor, on the adjudication by the inspector, by which 
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the parish authorities undertook to contract for account of defendant ? 
We think not. 

{n order to recover, we think it incumbent on plaintiff to show a strict 
compliance with all legal formalities and requisites, and the conditions of 
the contract or adjudication. To bind parties against their will for a 
specific sum under provisions of law enacted in the public interest, al] 
the formalities of such law must be rigidly observed. Such parties may 
be liable on a yaumtum meruil, if it be shown that the work is necessary 
and useful to them. These principles have been recognized in several 
cases reported in our books, though applied to different circumstances, 
See 2 N.S. 455; 5 L. 45; 6 A. 177; 9 A. 67. 

The District Court erred, however, in rendering a final judgement 
against plaintiff; it should have been one of nonsuit. 

It is therefore ordered, that the judgment of: the lower Court te 
reversed, and that there be judgment agzinst plaintiff as of nonsnit, 
with costs; defendant and appellee to pay costs of appeal, 


PLY PY VYAAAABAARYV AA RANA 


No. 1250.—J. McKrysroven v. E. G. Casrin, W. S. Pree et als, 
Crarnishees. 


Where a case has been dropped from the docket, and afterwards restored to the docket, and put at 
issue by the defendant tiling an answer, the garnishee is not entitled to notice of the restoration 
of the cause. 

No evidence is necessary to authorize the taking of interrogatories tor confessed against 2 garmshee 
other than his failure to answer. CU P. 263. 

Judgments must be interpreted by the pleadings and the nature of the obligation sued upon. Gar 
nishees sued as ordinary parties, cannot be condemned /» solido: solidarity is never presumed 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
A A.M. Dunn, for plaintiff and appellee. J. -0. Fuana, tor defendant 
and appellant. 

Howe yh, J. This suit was commenced by attachment in January, 1861, 
upon a promissory note, and several parties were made garnishees, among 
them Wm. 8S. Pike and Henry A. Castle, composing the firm of Pike & 
Castle, partners in the cultivation of x plantation, to whom, as partners 
and separately, interrogatories were propounded, touching their indebted- 
ness to defendant for the purchase of mules and the giving of « note for 
$4,000 by said firm for the price thereof, which note plaintiff alleged was 
fraudulently assigned to H. A. Castle. 

Pike was also interrogated as cashier of the Branch of the Lonisiana 
State Bank at Baton Rouge, as to the deposit of said note in said bank. | 

H. A. Castle answered on 4th March, 1861, the interrogatories served 
upon him, admitting the execution of the note by the firm and the deposit 
thereof in the bank, but averred that it belonged to him, having bought 
it from E. G. Castle for a valuable consideration. 

A motion was made by the defendant to set aside the attachment, which 
does not appear to have been disposed of, and no proceedings had in 
the case until 18th July, 1865, when the defendant moved to have the 
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case placed on the trial docket. On the next day plaintiff applied for a 
jury, and the transfer of the case to the jury docket. The motion to 
dissolve was assigned for trial on the 20th July, 1865, on which day the 
plaintiff obtained « continuance, upon several grounds set out in his 
motion therefor, one of which was that ‘‘under the rules of the Court all 
cases dropped from the docket, as all cases are when no action has been 
taken for two terms, cannot be reinstated on the docket without leave, 
and cannot be tried without notice to the parties, so that they may be 
prepared.” 

On 21st November following, a reassignment was made for the 27th 
same month. On 5th March, 1866, the case was assigned for 9th, and on 
that day reassigned for the 12th. On the 19th same month (March) 
defendant E. G. Castle filed an answer, confessing judgment as prayed 
for, and judgment by default was entered against the gurnishees, including 
W. S. Pike, who had failed to answer. On the 23d, the third day there- 
after, the interrogatories propounded to Pike were taken for confessed, 
and the case being assigned for trial, judgment was rendered against the 
defendant for the amount claimed, and ‘‘against Wm. S. Pike and H. A. 
Castle, comprising the firm of Pike & Castle, for the sum of four thousand 
dollars,” from which Pike alone has appealed. 

Edward G. Castle, the defendant, and Henry A. Castle, Pike’s partner, 
ask that the judgment be affirmed. 

Pike, the appellant, assigns as error apparent on the record : 

1. This case, in the lower Court, was for a long time dropped from the 
docket, and appellant was not notified of its revival as required by the 
rules of said court. 

No real or tacit issue having been made as to the appellant, the rule 
does not apply to him. 

The cause could not have been on the trial docket and dropped, as com- 
plained of, so as to entitle him to notice of its being restored to the 
docket. it was at issue, during the delay alluded to, only upon the mo- 
tion to dissolve the attachment, to which he was not a party. 

2. There was no evidence exhibited to the Court a quo, to authorize the 
takivg of the interrogatories addressed to the appellant, for confessed, 
nor uny evidence that these interrogatories were served on him. 

No evidence was necessary to authorize the taking of the interrogatories 
for confessed, other than his failure to answer. C. P. 263. 2A. 565 
11 A. 691, 

A defenlt was entered against him. ‘lhe interrogatories were embodied 
in and formed a part of the petition, which, by the sheriff’s return, was 
personally served on the appellant. 

3. The answers of H. A. Castle, to interrogatories propounded by 
plaintiff, show that appellant was not indebted to defendant, and had no 
property belonging to him in his possession or under his control. 

The interrogatories referred to were propounded to and served upon 
the appellant and H. A. Castle, separately, and had reference to a pur- 
chase by them from defendant of alot of mules for the sum of $4,000. 
An additional interrogatory was propounded to appellant, asking if a 
certain note made by Pike & Castle in favor of E. G. Castle for $4,000, is 
not on deposit in the Lank of which he is the caz:hier, and if said note 
17 
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was not given for the purchase of mules by Pike & Castle from defendant, 

H. A. Castle answered that he did purchase mules from defendant for 
the firm of Pike & Castle, and in part payment thereof gave their note 
for $4,000, which is not paid, because before maturity it was purehased 
by him for a valuable consideration from defendant, and placed in hank 
by himself, where it has been attached by plaintiff. 

This shows that Pike « Castle guve a note to defendant; that one of the 
tirm became the owner thereof; that it is deposited in bank, and is not 
paid. It is clearly a joint note, and the interrogatories propounded to 
Pike, being taken as confessed, fix his liability thereon for one-half in 
favor of some one, and as no question is raised in this suit, as to the 
mutual rights of the makers, and H. A. Castle, the partner, does not 
complain of the judgment in favor of plaintiff, but asks its affirmance, 
we must conclude that Pike’s liability is in favor of defendant, the payee. 
Upon the face of the record it is immaterial to Pike to whom he pays his 
portion of the note in controversy, which is still unpaid. 

5. The note attempted to be attached, being drawn by a planting part- 
nership, appellant is not liable in so/ido, and the judgment is erroneous 
in condemning each of the makers for the full amount. 

It is in these words: ‘‘It is decreed that there be judgment against 
Wm. S. Pike and Henry A. Castle, composing the firm of Pike & Castle, 
for the sum of four thousand dollars.” 

Judgments are interpreted by the pleadings xnd the nature of the 
obligations sued on, and as these garnishees are sued as ordinary partners 
and the judgment does not condemn them in solido, they are held only as 
joint obligors. Solidarity is never presumed. 4 N.S. 317. C. C. 2088. 
120.8. 316. 80. 8. 635. 13 L. 449. 

Plaintiff has prayed that the judgment be amended so as to allow 
interest from February, 1861, instead of from the date of the judgment, 
31st March, 1866. The debt of the garnishees was due on 13th February, 
1861, and by the confession, on 15th February, 1861; but the amendment 
ean be made only as to the appellant. 

It is therefore ordered that the judgment appealed from be su amended 
as to allow five per cent. interest on the amount, for which appellant Wm. 
S. Pike is condemned, to wit: two thousand dollars from 15th February, 
1861, and as thus amended the judgment be affirmed, with costs. 


No. 1261.—Winwiam Prarr v. THoMaAs KK. Crart. 


Where plaintiff bought cotton of defendant, to be delivered at a certain place, but no time mentioned, 
he could refuse its immediate delivery. But no claim for damages will be sustained against defen 
dant on account of the non-delivery of the cotton, without proof of his being put in default. 


PPEAL from the District Court, Parish of St. Helena, £/lis, J. 
Wilson & Ellis, for plaintiff and appellee. FE. F. Russell and 7. G. 
Davidson, for defendant and appellant. 
Iustey, J. The plaintiff claims from the defendant, as damages, the 
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sum of four thousand dollars, for the non-performance of a contract of 
sale, which contract is evidenced by the following receipt, signed by the 
defendant : 

“Received William Pratt, this the 3lst day of December, 1863, one 
thousand dollars, part payment on thirteen bales of cotton, at the rate of 
forty-seven cents per pound; cotton to be delivered at Pratt’s plantation 
in good order, payment in full on delivery of cotton.”’ 

The defense was a general denial and a special averment that the plain- 
tiff had no right to prosecute his action without a previous tender of the 
unpaid price of the cotton specified in the contract of sale, accompanied 
with an amicable demand for its delivery previous to the institution of 
his action ; which demand and tender the defendant expressly denies ever 
having been made previous to the institution of the suit. 

The case was submitted to a jury, which rendered a verdict in favor of 
the plaintiff, and from the judgment of the Court, affirming the same, the 
present appeal is taken. 

On the trial of the case, the Judge charged the jury that where a par- 
ticular act is to be performed, at a designated time and place, and the 
party to perform is not at the place when the time arrives, ready to per- 
form, he is in delay by the expiration of the time, and no other putting 
in default is necessary; and that, for the plaintiff to go to the plantation 
of defendant to demand a performance would be simply ridiculous, as the 
party could only be put in default by such demand at the time and place 
designated in the contract ; and to this charge the defendant excepted, 
and tendered his bill of exceptions, which was signed by the Judge. 

We can perceive no difference in principle between the present case 
and that of Erwin vy. Fenwick, 6 N. 8. 229,in which it was held that dam- 
ages cannot be claimed in a contract to deliver slaves at a designated 
place till the party is put in delay, although the day of delivery be fixed 
by the contract, and that the putting in delay is a condition precedent to 
recovery. By reference to the contract, the breach of which is the al- 
leged basis of the present action, no time is fixed for the delivery of the 
cotton. 

The plaintiff might, therefore, have claimed an immediate performance. 
1907 Civil Code. 6 Toullier, 609. But the breach alleged being a nega- 
tive or passive one, no damages therefor could be recovered without proof 
of putting in default. See Hennen’s Digest, vol. 2, p. 1019, 22. 1906, 
1907 C. C.  Govet y. Municipality No. 1, 11 An. 300, 7 La. 198. 17 An. 
p. 32. 

As the plaintiff had not alleged or proved that the defendant had been 
put in default, in any one of the three different ways pointed out by law, 
the Judge erred in charging the jury in the manner stated in the bill of 
exceptions, and also in rendering judgment in accordance with the 
verdict. 

It is therefore ordered, adjudged and decreed, that the verdict of the 
jury be set aside, and that the judgment thereupon rendered by the Court 
below be annulled, avoided and reversed ; and it is further ordered, that 
judgment be and it is hereby rendered in favor of the defendant and 
against the plaintiff, asin case of nonsuit, at the costs of the appellee. 
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No. 1252.—W. B. Ropinson and G. Cruzar t. Joun Haynes and Sheriff 


The Court will not declare a mortgage null tor want of reinscription within ten years. The parties 
in interest have their remedy by causing the mortgage to be canceled. 


PPEAL from the District Court, Parish of Carroll, Furrur, J. 
Sparrow & Montgomery, for plaintiffs and appellees. W. G. Wyley 
for defendants and appellants. 

Howe tt, J. On the 22d October, 1855, the defendant Haynes sold to 
A. M. Waddill a tract of land in the parish of Carroll, taking the notes of 
the purchaser, secured by mortgage and vendor's privilege, for the price; 
the two last of said notes maturing respectively on Ist January, 1864, and 
ist January, 1866. 

On 20th October, 1859, Waddill sold the property to H. B., J. S. & M. 
S. Troutman, receiving the purchasers’ notes, secured also by mortgage 
and vendor's privilege ; two of which notes having passed into the hands 
of plaintiffs, they instituted suit, via ordinaria, on them, in the District 
Court of Carroll, on 29th March, 1866, for the purpose of enforcing their 
mortgage and privilege on the property against the Troutmans. 

On 22d January, 1866, more than two months prior thereto, the defen- 
dant, John Haynes, obtained an order of seizure and sale upon the two 
last notes held by him, against the same property, in a proceeding against 
Waddill, upon whom notice was served on 7th February following. 

On the 7th day of the next April, plaintiffs instituted this proceeding to 
enjoin the sale and to have the mortgage and privilege in favor of Haynes 
and the order of seizure and sale thereon declared null and void, for the 
reason that said mortgage and privilege are ‘‘ dead for want of reinscrip- 
tion within ten years.” 

Defendant excepted to plaintiffs’ right to enjoin the executory proceed- 
ings against his mortgage debtor, or change the executory into ordinary 
proceedings. This exception was referred to the merits. and defendant 
answered by a general denial, and specially denying that plaintiffs’ action 
is one of nullity, but an interpleading by third persons to arrest execn- 
tory process on grounds of alleged irregularities and illegalities. 

Plaintiffs contend that deferdant is attempting to enforce, to their pre- 
judice, an incumbrance which has no legal existence whatever, and that 
they are permitted to show it in this form of action, and to have the al- 
leged mortgage declared null, as to them, and the sale prohibited. 

If the mortgage sought to be enforced by Haynes has no legal exist- 
ence, the attempted sale under it can in no manner prejudice or injure 
the plaintiffs’ rights of mortgage upon the same property; and, conse- 
quently, they have no grounds, in this regard, for an injunction ; and if 
Haynes’s mortgage has validity, they cannot enjoin the sale under it. 

Article 739 C. P. enumerates the only causes for which the debtor may 
enjoin the executory process ; and, supposing the plaintiffs might exer- 
cise the debtor’s rights in this respect, none of the causes specified in 
said article are set forth in the petition. Plaintiffs admit, and we think, 
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yery properly, that the question of the prescription of defendant’s mort- 
gage is not involved nor raised. See 2 A. 113. 

Articles 395 ef sey. point out the means by which third persons may 
protect their rights. If they claim to be owners of the thing seized, they 
may, by petition, oppose and enjoin the sale. Plaintiffs do not claim ax 
owners ; they have set up a right upon the property, which, we have 
seen, will not be effective if defendant’s mortgage does not exist, and 
which will not authorize the writ of injunction, if said mortgage has 
legal validity. 

We are unable to perceive npon what principle plaintiffs can maintain 
this proceeding. ‘They do not ask the mortgage to be erased. This they 
could have effected, under the Act of 1843 (Session Acts, p. 61), by simple 
application in writing to the recorder of the parish, and, perhaps, in a 
suit with proper parties and upon proper allegations. They do not allege 
fraud or error as the ground of nullity of the act of mortgage. They 
ask that the mortgage be declared null for want of reinscription within 
ten years. This is not declared by law to be a cause of nullity. Indeed, 
Art. 3333 C. C. recognizes the right of reinscription after the lapse of ten 
years, Which is inconsistent with the quality of nullity. Inscription 
ceases to be evidence of the mortgage after the lapse of ten years, and is 
not subject to the rules of prescription; but it can be removed by the act 
of thecreditor. 2 A. 109. 

As plaintiffs have the means of protecting their rights, if imperiled, we 
are not inclined to sanction the engrafting of a new proceeding upon our 
practice. The case of Aluin vy. Coon and Husband, 10 A. 522, cited by 
them as authority for their action, is notin point. It was a suit to annul 
a judgment on the grounds of fraud, collusion, insolvency, ete., and the 
right to an injunction was sustained under Art. 303 C. P., which autho- 
rizes the writ whenever ‘‘ necessary to prevent one of the parties to the 
suit from doing an act injurious to the other, and for which an action will 
lie.” In this case we can see no injury, resulting from the act of defen- 
dant Haynes, which will give rise to an action against him by plaintiffs. 

We think the exception to plaintiffs’ right of action should have been 
maintained, as there is no legal cause for the injunction or the demand of 
nullity; but we do not consider the case one in which damages should be 
allowed. 

It is therefore ordered, that the judgment appealed from be reversed, 
and that the injunction be dissolved and plaintiffs’ petition dismissed, 
with costs in both courts. 


No. 1179.—Joun C. Racan, Administrator +r. CATHERINE P. Gwtnn. 


Where the vendor, in the sale of real estate, sells all the land lying between designated boundaries, 
there can be no increase or diminution of price on agcount of a disagreement of measure. C. C. 
2471. 


PPEAL from the District Court, Parish of Terrebonne, Gates, J. 
Bush & Goode, for plaintiff and appellee. Aycock & Mercier, for 
defendant and appellant. 
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Iustey, J. This suit was brought to recover the amount of the last of 
the notes given as the price of a certain tract of land situated in the 
parish of Terrebonne, on the right descending bank of the Bayou Little 
Caillon, measuring one arpent and a half front, with the depth of survey, 
bounded above by the land of H. Cage, and below by the land of Paulin 
Tepandier. 

Payment was resisted by the defendant in consequence of a deficieney 
of measure in the front line of the tract, which was sold as having one 
and a half arpents between the described lateral boundaries, whilst iy 
reality there was only one-half arpent and twelve feet. She claims a dimi- 
nution of the price for eighty-four feet, amounting to four hundred and 
fifty-two dollars and eight cents. 

Another defense set up was that since the purchase made by the defen- 
dant, Henry Cage had brought an action of boundary against her, in 
which if he succeeded, there would remain to her only about seventy-nine 
feet front. She therefore prays that proceedings in this case be suspended 
against her until the decision of Cage’s suit, and she asks for such redue- 
tion of the price as she should be entitled to when the amount of defi- 
ciency should be determined. 

The Court below deemed it unnecessary to examine the second ground 
of defense, as the plaintiff in the Cage suit had himself dismissed it in 
open court, and we shall therefore merely examine the first ground: 

The sale to the defendant is evidently one per aversionem, and in such 
sales there can be no claim for a disagreement in measure. Civil Code 
2471, 850. Curry v. Achinard, 5 N.S. 243. 8 N.S. 160. 14 La. 497. 2 
La. 502. 19 La. 423. 2 Rob. 357, and other authorities; besides this, it 
is contended by the seller that there is no warranty as to quantity. 

Fraudulent concealment by the vendor, as to the real quantity, was not 
ebarged against him in the pleadings; but, it is urged in this Court, and 
a diminution of the price in consequence thereof, is claimed. Apart from 
the fact that the previous mesne conveyances represent a smaller front 
than that sold, there is nothing in the record to sustain the charge of 
fraudulent concealment or misstatement, on the part of the administrator. 
The whole chain of titles had been duly recorded, so that the variance 
complained of might have been readily ascertained. 

The sale took place on the premises, and if the purchaser erred as to 
the exact measurement of the front line, and the superficial quantity con- 
tained in the tract, she could not have been deceived as to the boundaries 
to which her attention would have been naturally directed. See the case 
of Curry v. Achinard, 5 N. 8, 212, 213. 

‘This case bears no analogy to that relied on of Lessassier v. Dashiel, 13 
La. 155, which was remanded to the lower Court to permit the purchaser 
to prove what was expressly charged, that the vendor knew before and at 
the time of the sale that the tract of land, known as the double concession, 
did not contain four hundred arpents, but less than ninety-three arpents 
and a fraction—but before and at the time of the sale, he assured the defen- 
dant that it contained four hundred arpents, or upwards. 

That was a sale per aversionem, but the Court very properly held that 
good faith is required in sales ot that description as much as in any other 
contract, and if the false representation attributed to the vendor could 
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pe sustained, that he could not shelter himself behind the principle that 
the sale was one per arersionem, and that he was not liable to make up 
the deficiency. 

The Court below considered the clause in the conveyance now before 
ysasone of non-warranty as to quantity; but as we deem the sale to be 
one coming unqualifiedly within Article 2471 of the Civil Code, it is 
unnecessary for us to determine what effect should be given to that term 
of the sale. 

Itis therefore ordered, adjudged and decreed, that the judgment of 
the District Court be and the same is hereby affirmed, at the costs of the 
appellant. 


No, 1231.—Hinam TurnaGe ¢. Wiitiam WELLS and B. B. Locknarr. 


A verbal contract, amounting to over five hundred dollars, must be proved by at least one credible 


_s 


witness and corroborating circumstances. C. C. 2257. 
When two parties enter into a contract with a third, and neither a commercial partnership nor a soli 
dary obligation is shown, judgment cannot be rendered /» solid. 


4 PPEAL from the District Court, Parish of Livingston, Elis, J. 
Duncan & Davidson, for plaintiff and appellee. Marr & Foule, for 
defendants and appellants. 

Instxy, J. The plaintiff claims from the defendants, iv solido, the sum 
of nine hundred and eighty-six dollars and twenty-five cents, as the price 
of four bales of cotton, alleged to have been sold and delivered to them 
by the plaintiff's agent, in the year 1864. 

The defendants answered separately---both pleaded the general issue, 
and Lockhart denied any partnership with Wells in the purchase of the 
cotton. 

The case was submitted twice to a jury, who found a verdict each time 
in favor of the plaintiff, and, after an ineffectual effort to obtain a new 
trial from the last verdict, the defendants appealed from the judgment 
rendered upon it. 

It is admitted by the plaintiff and appellee that the contract is a verbal 
one, and that the action is brought under Article 2257 of the Civil Code, 
which provides ‘‘that contracts or agreements relative to personal pro- 
perty, above five hundred dollars in value, must be proved at least by one 
credible witness and other corroborating circumstances.” 

The only witness produced by the plaintiff to prove the saie of the cot- 
ton was the plaintiff's agent, who says that he made it. His testimony 
was sustained by corroborating circumstances, which the jury thought, 
and which we think, sufficed to establish it, and we should not have dis- 
turbed their verdict had they not condemned the defendants in solido to 
pay the price, when neither a commercial partnership nor any solidary 
obligations, on their part, was shown, and which cannot be presumed. 
2088 ©, C. 
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It is therefore ordered, adjudged and decreed, that the verdict of the 
jury be set aside, and the judgment of the Court below be annulled, 
avoided and reversed. 

It is further ordered, adjudged and decreed, that judgment be and it js 
hereby rendered in favor of Hiram Turnage, and against the defendants, 
William Wells and Benjamin B. Lockhart, jcintly, for the sum of nine 
hundred and eighty-seven dollars and seventy-five cents, with five per 
cent interest for one year, the costs of the lower Court to be paid by the 
defendants and appellants, and those of the appeal by the plaintiff ang 
appellee. 


No. 1319.—JoH~xn McKowew rv. L. G. ArKIiNSoN et als, 


Where judgment was signed in the kebruary term, and an appeal was taken at the May term follow. 
ing, and the appellee not cited, the appea! will be dismissed. Citation is essential. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
L Cross & Hardee, for plaintiff and appellee. Weleda & Hunter, for 
defendants and appellants. 

Howe.t, J. The judgment in this case was rendered in the February 
term of the District Court for the parish of East Feliciana, and at the 
May term following, two of the defendants presented a petition for and 
obtained an order of appeal, without praying for a citation, and no cita- 
tion was issued or served. 

Only one of the defendants gave bond, which is in favor of plaintiff 
alone, who has filed a motion in this Court, after the three judicial days 
following the return day, to dismiss the appeal on the ground of want of 
citation. 

We cannot refuse the motion, under the circumstances. The appellee, 
not having been cited, was not notified of the day on which he should 
appear to answer the appeal. Citation is essential. 16 TL. 50. 5 A. 115, 
10 A. 650. 9 R. 2. 

It is therefore ordered that the appeal be dismissed, with costs. 


No. 1259.—Manrearer A. Lurry ro. Junics A. SKILTEN. 


A residence in this State of one year is not required in order to protect detendant’s property from 
attachment. 


4 PPEAL from the District Court, Parish of East Feliciana, Coley, J. 
A Collins & Leake, for plaintiff and appellant. Wiehliffe & Miler, for 
defendant and appellee. 

Hyman, C. J. In this case the plaintiff sued out « writ of attachment, 
and procured the attachment of some of defendant’s property. 
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~The grounds alleged to obtain the writ was that defendant was indebted 
to plaintiff, and was a resident of the State of Mississippi. 

The defendant moved to have dissolved the writ of attachment, and 
asked judgment against plaintiff for the damages caused to him by the 
illegal attuchment of his property. 

The District Judge set aside the attachment, but refused judgment in 
favor of defendant for damages. 

From the judgment of the District Judge, the plaintiff has appealed. 

One of the grounds of defendant’s motion to have dissolved the attach- 
ment was, that he resided in the State of Louisiana. 

The evidence proves thut defendant was living in New Orleans at the 
time this suit was instituted, and had been living in said city for more 
than two years previous thereto; but plaintiff contends that as he was a 
surgeon in the United States army, the mere fact of his residing in the 
State did not show his intention to change his former residence, which 
was in another State. This may be true, but there is evidence that his 
connection with the army had ceased ten months previous to the bringing 
of this suit. 

We consider that defendant's residing in the State for ten months des- 
troyed the right of his creditor to attach his property, as that of a debtor 
residing out of the State. 

A residence of a year in this State is not required to protect a defen- 
dant’s property from attachment, under the second paragraph of the 240th 
Article of the Code of Practice. 

The defendant has neglected to answer the appeal, and therefore it is 
needless to examine whether the judgment of the lower Court be correct 
on the claim for damages. C. P. 888 and 890. 

Judgment of the District Court is affirmed. 


ANABAENA 





No. 1296.—Rorrtnson G. Cotton vr. Mary. C. Srrraurme et al. 


Where a judgment has been rendered by the lower Court against two defendants ix solido, and only 
one of the defendants is mentioned in the appeal bond, the appeal will be dismissed. 


oe from the District Court, Parish of West Feliciana, Coviey, J. 
L\. Collins & Leake, for plaintiff and appellee. Wm. D. Winter, for de- 
fendants and appellants. 

Lanavuve, J. This case is before us, first, on a motion to dismiss the 
appeal, on the following ground : 

That all the parties interested in maintaining or reversing said judg- 
ment are not parties to the appeal; judgment was rendered against Mary 
C. Stirling and William D. Winter, in solido, and both of them appealed. 
, This suit is brought by plaintiff against Mary C. Stirling and William 
D. Winter, upon their four notes, in solido, dated January 24th, 1863, 
amounting in all to '16,000. 





18 
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The District Court, after hearing the evidence, gave judgment for 
plaintiff against both defendants én solido, for the sum claimed. 

Both defendants appealed by motion, from that judgment, to this 
Court. 

Mrs. Mary C. Stirling alone, one of the appellants, filed a bond of ap- 
peal, as principal, and W. D. Winter and Chas. J. Johnson as sureties, jn 
favor of Robinson G. Cotton, the plaintiff. It is then evident that Wil. 
liam D. Winter, one of the judgment debtors in solido, is not before this 
Court, either as appellant or appellee, as his name does not figure in the 
bond in either capacity. Those only are parties to the appeal whose 
names are inserted in the bond. 12 R. 203. 10 A. 232. 11 A. 409, y 
A. 71. 13 A. 392, 441. 14 A. 315, 688. 

‘It is settled that all parties interested that the judgment should remain 
ttndisturbed, must be made parties to the appeal or it will be dismissed. 
16L. 109. 3R. 436. 5 R. 224. 9 RK. 256. 12 KR. 180, 203. 8 A. 367.11 
A. 674. 14 A, 315. i 

' The question arises now, has W. D. Winter, who is decreed to pay ix 
solido the whole amount, an interest in the maintaining of this judgment ? 
As to him, we cannot touch that judgment, he not being a party be- 
fore us. 

This judgment, although rendered in so/i/o in favor of the plaintiff, is 
of right divided between the two defendants, who, between themselves, 
are liable each only for his half. Civil Code, Art. 2099. 12 R. 183. So, 
in this case, if Winter pay the whole judgment, he can claim from his ed- 
defendant one-half thereof (C. C. Art. 2100), and would be subrogated as 
surety to all the rights of the judgment creditor, for the recovery of that 
half against the appellant. Civil Code, Art. 2157, No. 3. 11 L. 52.: 3 
A. 66. 3R.299. 2A.°427. If that judgment has been recorded, there- 
by creating a judicial mortgage on the real property of the appellant, 
Winter, on paying that judgment, would have the same mortgage securing 
the half due by said appellant. 

We are of opinion that Winter has an interest in having the judgment 
appealed from affirmed ; for, if it be reversed, the appellant is released 
from it, and Winter remains bound alone under it, without recourse on 
his co-obligor for his half. In (ribson v. Selby, 3 A. 317, the plaintiff in 
an injunction suit and his surety had been decreed to pay, in solido, in- 
terest and damages ; the plaintiff alone appealed, without bringing before 
this Court his surety; the appeal was dismissed, In Swe v. Lefirre et al., 
12 A. 757, a judgment was rendered (i solido against two defendants, one 
of whom alone appealed, without making his co-defendant a purty to the 
appeal, which was dismissed, for the reason that the defendant left out 
had an interest in maintaining the judgment appealed from. 

We are of opinion that the motion to dismiss must prevail. 

Appeal dismissed, at the costs of the appellant. 
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Corcoran vy. The Sheriff et al. 


No. 1313.—Timoruy H. Corcoran v. T'HE SHERIFF et al. 


Plaintiff enjoins a seizure under a writ of jirri /ucias on the ground that he is the owner and possessor 
of the property seized, and the judgment creditor, in answer to the injunction, avers that the act 
of sale on which plaintiff claims the property seized, is fraudulent and simulated: Held—That 
the party claiming the property is bound to make his title clear and certain by legal evidence. 

An act sous seing price has no date against third parties, except the one at which it is produced, unles< 
the real date is shown by evidence dchors the instrument 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
Fuqua & Kilbourne and J. H. Muse, for plaintiff and appellee. Me- 
Vea & Hunter, and Cross & Hardee, for defendants and appellants. 

Instey, J. The defendants, in this injunction suit, W. B. Lacy and H. 
‘|  Reinberg, two of the judgment creditors of A. W. Ballard, had, by sepa- 
rate writs of jfieri facias, caused to be seized on the plantation of their 
common debtor, and as his property, alot of unginned cotton, when 
proceedings under the said writs were arrested by injunction at the 
instance of the plaintiff, Timothy H. Corcoran, who claimed to be the 
owner of the cotton seized by virtue of a purchase thereof from A. W. 
Ballard, made by him on the 28th June, 1865, and that his possession of 
it as well as his ownership thereof, were complete when the seizures were 
made. 

These defendants, for auswer to the plaiutiff’s petition, pleaded the 
general issue, and averred specially that the cotton seized under their 
writs was not at the time of the seizure in the possession of the plaintiff, 
no delivery thereof having been made to him by Ballard. That at the 
time of the pretended sale to the plaintiff and anterior thereto, Ballard 
was notoriously insolvent, of which the plaintiff was well aware; that he 
was absconding from his residence at the time, and that, besides the 
cotton seized, the plaintiff pretended to have purchased all the property 
of Ballard—and, finally, they say that the sale under which the plaintiff 
pretends to claim is a fraudulent simulation, and cannot have effect. to 
defeat their executions. 

The mandate of the injunction was granted on the 11th September, 
1865, and the affidavit of the truth of the facts which rendered it neces- 
sary, was not made and filed until the 14th of that month. The Court 
erred in not maintaining the defendants’ motion to dissolve the injunction 
on that ground, as the oath of the party applying for it was the essential 
basis of the mandate. Art. 304, C. P. 

. The case was submitted on its merits to a jury, who rendered a verdict 
in favor of the plaintiff, and from the judgment of the Court thereupon, 
the defendants, after an ineffectual cffort to obtain a new trial, appealed. 

On the trial of the case in the Court below the plaintiff, as proof of his 
title to the cotton, offered a paper of the following tenor, viz: 

“For and in consideration of the sum of four thousand dollars, cash in 
hand paid, the receipt acknowledged, I have bargained, sold and delivered 
to Timothy H. Corcoran, all the cotton I have on my plantation in the 
parish of East Feliciana, estimated at sixty bales, being in the seed. 

The purchaser to superintend the ginning and hauling. In witness 
whereof, I have this day and date signed this writing and act of sale, 
Baton Rouge, June 28th, 1865. A. W. Barxarp.” 
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This paper was objected to as having no date against the defendants 
but the Court received it, allowing the plaintiff the privilege of fixing : 
date certain to it. This paper, and the evidence of a witness, G, W, 
Smith, is the proof mainly relied upon to establish the sale of the cotton 
from Ballard to Corcoran. The paper is the title upon which he founds 
his claim to it, and all that Smith says in this connection, is in answer to 
the second interrogatory propounded to him by the plaintiff. He says: 
‘*T was employed by J. H. Corcoran to gin, bale and haul off a lot of 
cotton bought, as I understood, by im from Mr. A. W. Ballard. The 
cotton was in East Feliciana.” 

Not the slightest allusion is made anywhere else in the record, either 
to the sale or to the paper purporting to bear the date of the 11th June, 
1865, unless it be in the testimony of a witness named Bauchamp, who 
was the neighbor of Ballard, and had been the agent of himself and wife 
during their absence, and he says that he knew nothing of any sale of 
cotton to plaintiff until about the time the cotton was seized, which was 
sometime in September following, 1865.” 

Applying, then, to this case, the well known rule of evidence, that an 
act sous seing privé has no date against third persons, except that at 
which it is purchased, unless the real date be proved by evidence dehors 
the instrument. See 1 Hen. Dig. 600, #%6,8. In the absence in this case 
of any other evidence aliunde, the act sous seing privé cannot be deemed 
proof of title to the cotton in Corcoran, to affect the defendants’ seizures. 

Tt was incumbent on the plaintiff to make his claim to the cotton cer- 
tain, and this he failed to do, unless the vague statement of the witness, 
Smith, that the sale had been made, as he understood of Corcoran, esta- 
blishes the fact which, particularly, under the circumstances of this 
case, we do not think it does—as it might, if real, have been shown 
beyond a doubt. 

When the sheriff seized the cotton, there was no apparent adverse pos- 
session of it in Corcoran or his agent, but, assuming that Sniith had had 
the possession of it for Corcoran, it was an unjustifiable and illegal 
possession, and either Ballard or his creditors, under their writs of fieri 

Facias might have taken the possession of it, to which they had the legal 
right, out of his hands, provided no violence was used. See Wells v. 
Wells, 8 N. S. 311. 

No objection to or protestation against the seizure made by the sheriff, 
seems to have been made at the time thereof, either by Corcoran or 
Smith. 

The plaintiff's success in the present case, where so many circumstances 
concur to render such a transaction suspicious, depended on his showing 
at least satisfactorily a transfer and delivery of the cotton, but this he 
failed to do. 

It is therefore ordered, adjudged and decreed, that the verdict of the 
jury be set aside, and the judgment of the Court below annulled, avoided 
and reversed. 

It is further ordered that the injunction sued out by Timothy H. Cor- 
coran be dismissed, and his suit dismissed, with costs in both courts. 
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Hutchinson v. Johnson. 


No. 1302.—Jonn J. Hurcurmson vr. A. J. Jounson. 


All the parties interested that a judgment shall remain undisturbed, must be made parties to any 
appeal taken from it, or the appeal will be dismissed ; and this rule applies to warrantors in- 
terested in the suit. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
J. E. Wilson, for plaintiff and appellee. 7. (| W. Ellis, for 
defendant and appellant. 

Hyman, C. J. Plaintiff brought a petitory action against defendant to 
recover a certain tract of land in the parish of St. Helena, in defendant’s 
possession. 

Defendant called in warranty Caroline G, Ridgely, his vendor, who, in 
turn, called in warranty her vendor, B. F. Taylor. 

Judgment was rendered decreeing that plaintiff recover from defendant 
the land; that defendant recover of his vendor, Mrs. Ridgely, the price 
he paid her for the land, and that her right of action for warranty against 
her vendor, B. F. Taylor, be reserved. 

From this judgment defendant appealed, and gave his appeal bond in 
favor of plaintiff alone. 

B. F. Taylor is interested that the judgment should remain undis- 
turbed—without the appeal bond being in his favor, he is not a party to 
the appeal, and all parties interested that the judgment appealed from 
should remain undisturbed, must be made parties to the appeal. 12 Rob. 
203. 

Let the appeal be dismissed. 


No. 1306.—Epwarp Ricks rv. AvuGusTE BERNSTETN. 


la proceedings ciu execufirvu the creditor must bring himself within the letter of the law. 
Where a discrepancy exists between the note and the act of mortgage by which it is secured, the 
holder cannot proceed by executory process. 


PPEAL from the Distzict Court, Parish of St. Helena, Eis, J. 
D. N. Hennen, for plaintiff and appellant. Ernest Wenck and J. 
J. Ellis, for defendant and appellee. 

Iustry, J. The plaintiff in injunction stayed proceedings under the 
executory process, sued out against him by the defendant. 

The ground urged for the injunction was, that there was a discrepancy 
between the note sued on and the one described in the authentic act of 
mortgage, upon which the order of seizure and sale was granted, in this, 
that the first bore interest at eight per cent. from its date, whilst the one 
described only bore that rate of interest from its maturity, and that there 
was no identity between the note and the act. This is evident. But the 
Court below, although satisfied that the note did not correspond with the 
act, and upon the admission of the plaintiff, remitted one year’s interest, 
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yet dissolved the injunction, with ten per cent. damages on the amount 
enjoined. 

It is probable there was an error in the drawing of the note ; but in g 
proceeding via erecutira, nothing can be left to conjecture. 1 Hen. Dig. 
p. 646, 21. 

Every fact must be patent upon the face of the papers, and if there jg 
any matter in pais, some other proceeding than one via eveculiva must 
be resorted to, to prove it. In the present case there is a want of iden. 
tity between the note annexed to the petition and that described in the 
authentic act ; and the Judge erred in granting the order. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that the injunction 
sued out be perpetuated, at the costs of the appellee. 


No. 1273.—Tue Srate oF Lovutstana 7. FERDINAND WHITAKER. 


A justice of the peace, before whom a party is brought for examination, cannot admit him to bail if 
the crime of which he is accused be punishable with death, or with seven years’ or more impri- 
sonment at hard labor. Revised Statutes, 148-9, sec. 82. 

A bail bond taken by a justice of the peace, in a case in which he is prohibited from admitting the 
party to bail, is void ; and the securities thereon will incur no liability. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
A R. W. Knickerbocker, District Attorney, for the State. W. F. Ker- 
nan, for defendant. 

Iustey, J. The appellant was the security on a bond taken and ap- 
proved by a justice of the peace, conditioned for the appearance of the 
principal obligor, Ferdinand Whitaker, at the District Court, Parish of 
East Feliciana, for embezzlemen{—a crime punishable with seven years’ im- 
prisonment at hard labor. (See Revised Statutes, 148-9, 2 82.) 

In the cases of the State v. Hebert, 10 Rob. 41, and the S/ate v. Harper, 
3 An. 598, and the S/ate v. Hays, 4 An. 59, it was held that justices of the 
peace are incompetent to grant bail when the offense is punishable with 
death, or imprisonment at hard labor for seven years or more, and that 
bonds taken by them, in such cases, for the appearance of parties, are 
void, being in contravention of a prohibitory law. (See Act of 3d May, 
1805; Bull. & Cur. Dig. 529; Act 31st March, 1807; Bull. & Curr. Dig. 530; 
Session Acts, p. 448, sec. 43.) The party who signed the bond incurred 
thereby no legal liability. 

The judgment of the District Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that judgment be 
and it is hereby rendered in favor of the appellant, without costs. 
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State of Louisiana v. Frisby. 


No. 1282.—G.Lrason & McManus +. ‘THE SuHeEnirr et als. 


Where property of a judgment debtor has been seized by virtue of executions in several cases, and a 
third party enjoins the proceeds of the sale in the hands of the sheriff on the ground that he has 
asuperior privilege on the property seized: J/ld—That on third opponent showing a superior 
privilege, the seizing creditors can only claim the residue after paying opponent's claim. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiff. MeVea & Hunter, and Fuqua & Kil- 
bourne, for defendants. 

InstEy, J. Several of the creditors of John F. McGinn had issued 
executions in the judgments which they had respectively obtained against 
their debtor, and, in virtue thereof, the sheriff, on the 4th December, 1860, 
levied on a stock of goods. 

Subsequently, on the 20th March, 1861, the plaintiffs, third opponents, 
caused to be stayed in the sheriff’s hands the proceeds of John F. Me- 
Ginn’s stock of goods, out of which they claimed to be paid the amount 
due them, say six hundred and ninety-seven dollars, for which they held 
the lessor’s pledge, and claimed to be paid therefrom the amount due them 
by privilege and preference. 

After trial in the Court below, the claim of the third opponents was 
sustained according to the prayer of the petition, and the balance, if any, 
of the proceeds of sale was ordered to be paid to the seizing creditors in 
the order and rank of their seizures. 

From this judgment the defendants have appealed. 

A very careful examination of the record satisfies us that there is no 
error in the judgment of the District Court. 

No objection seems to have been made to the introduction, as evidence 
in the trial, of the opponents’ judgment against the common debtor, John 
F. McGinn, by which their privilege was recognized on the goods 
seized by virtue of the several fieri facias sued out by the defendants. 
This judgment not having been attacked for fraud and collusion, is 
prima facie evidence against third parties. Judson v. Connolly, 5 An. 401. 
Fox v. Fox, 4 An. 1385. 17 La. 205. 15 La. 59. Adams v. His Creditors, 
14 La. 459; and there is no evidence in the record to disprove the validity 
of the opponents’ claim and privilege, which is superior to those of the 
seizing creditors. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, at the costs of the appellants. 


No. 1235.—THe Srare or Lovistana +. THomas J. Frispy. 


After the jury have received the charge of the Judge, in a capital case, and have retired, the Judge is 
not authorized to give separate and private instructions to any of the jurors. 

If they desire further instruction, he shou!d order ali to be brought into Court, and there instruct 
them in presence of the counsel. 


PPEAL from the District Court, Parish of 'Tensas, Farrar, J. 
A, J. Herron, Attorney General, for State. Farrar & Reeves, for 
defendant and appellant, 
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LaBavvE, J. The accused was convicted of manslaughter, and sen. 
tenced to ten years’ penitentiary and hard labor at Baton Rouge. 

He took this appeal. 

After the verdict of the jury, the accused, by his counsel, moved for g 
new trial, upon the following grounds, among others : 

‘2. Because, after the jury had retired—after the closing of tlie eyi- 
dence, argument of counsel and charge of the Court, to consider their 
verdict—one of the jurors impanneled in said case, viz : Isaac F. Harri. 
son, separated from said jury, returned alone to the court-room and had 
a private conversation with the Judge on the bench, relative to said cause, 
apart from and out of the presence of the jury, and out of the hearing of 
the defendant or his counsel, and without their consent and against their 
will. All of which defendant contends, respectfully, vitiates said ver. 
dict and entitles him to a new trial.” 

The record shows, beyond a doubt, by the testimony and statement of | 
the then presiding Judge Farrar, and Isaac F. Harrison, the juror, that, 
after the trial, closing of the evidence, argument of counsel and charge of 
the Court, and the jury having retired to their room to deliberate, the 
said Isaac F. Harrison, one of the said jury, left the room in company of 
the sheriff and returned, without the rest of the jury, to the court-room, 
and had a conversation with the Judge, and asked for instructions, 
whether the jury could attach to their verdict a recommendation for 
mercy. That this conversation was not loud, in order not to interrupt 
the proceedings of the Court, and it was believed by said juror that the 
members of the bar or the prisoner could not hear it; the Court was in 
session; that the Judge’s instructions or reply to this juror, was that it 
was perfectly competent for them to attach to their verdict a recommendation to 
the Court for mercy in behalf of the prisoner. 

The question of law which arises here, is : After the jury have received 
the charge of the Judge and retired for deliberation, is he authorized, by 
law and universal practice in conducting criminal proceedings in trials of 
capital cases, to give to jurors separate and private instructions or charges, 
out of the hearing and without the knowledge of counsel on both sides ? 
We think not. Because the instructions might be improper and illegal, 
and neither party could have an opportunity to except to such instrue- 
tions. When the arguments are closed, the Judge gives his charge to 
the jury in presence of counsel on both sides; either party then has the 
right to except to any part of the charge; and after the jury have retired. 
if they desire any further instructions, at their request, the Judge orders 
them all to be brought into Court, and there, in presence of counsel, the 
Judge may give them the instructions desired, counsel, of course, having 
the right to except. 

In the present case, the Judge's instruction was not improper in itself, 
und no exception could have been taken if given to the whole jury in the * 
usual way, in presence of counsel. The objection here is not to the ille- 
gality of the instruction per se, but to the manner, time and place of giv- 
ing the same. Had the Judge legal authority to give instructions, as was 
done in the case at bar, great mischief and injustice might be done, with- 
out leaving to the accused or the State the remedy, by bill of exception, 
to have theerrorsof the Judge brought up and corrected before this Court. 
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The statement of the Judge, found in the record and not excepted to, 
astablishes clearly that ‘‘Col. I. F. Harrison, one of the jurors in this 
ease, came to him during the sessions of the Court, stating that he had 
come under the charge of the sheriff, at the request of the jury, who had 
found their verdict, to inquire of the Court whether it was competent for 
the jury to attach to that verdict a recommendation ‘to the Court for 
mercy in behalf of the prisoner; that he had replied to him, it was per- 
fectly competent for them so to do.” % * * * * 4 
The fact, then, was admitted and placed on record, without objection, 
and it is now before us, and there can be no contest as to its existence, 
leaving for our decision the question of law alone: Was the Judge autho- 
rized, by law governing criminal proceedings in trials of capital cases, to 
give instructions in the manner, time and place as stated ? 
We are clearly of opinion that the criminal law does not sanction such 
proceedings, and that the District Court erred, and should have granted 
a new trial. 
It is therefore ordered and decreed, that the verdict of the jury, and 
the judgment of the Court rendered thereupon, be annulled and avoided, 
and that the case be remanded for a new trial and proceeded in according 
to law. 


No. 1264.—Sratre or Lovuistana rv. Newron Taytor et als. 


Where an appearance bond is not signed by the accused, he is not bound thereon; and a judgment 
against the surety is not valid. 


PPEAL from the District Court, Parish of Livingston, Jones, J. 
Attorney General, for the State. Wilson & Amacker, for defendants. 
Hyman, C. J. In this case there was a judgment rendered in favor of 
the State against Herod Allen, as security on a bond for the appearance 
of Newton Taylor, at the Sixth Judicial District Court, parish of 
Livingston. 
The bond was not signed by ‘Taylor, nor is he hound thereon. Allen 
has appealed from the judgment. 
There cannot be an accessory obligation without a principal one. 
Let the judgment against Herod Allen, in favor of the State of Louisi- 
ana be annulled, avoided and reversed, and let there be judgment in his 
favor. 


SR nnn 


No. 1251.—Srate or Lovutsiana r. FERDINAND CoLuss. 


. Where a party has been arrested in one parish, charged with an offense committed in another, it isths 
duty of the magistrate to commit him to prison until he can be transferred to the parish where 
the offense is alleged to have been committed, and a bond taken by the magistrate whereby the 
party is released from prison, is unauthorized and void, and the sureties cannot be held. Revised 
Statutes, page 167, § 49. 


t PPEAL from the District Court, Parish of East Baton Rouge, Posey, 4). 
J. J. Stafford, District Attorney, for State. James 0. Fuqua, for 

defendant and appellant. 

19 
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TaLIaFERRO, J. In September, 1866, the defendant was arrested in the . 
parish of East Baton Rouge on the charge of having stolen at Clinton, in 
the parish of East Feliciana, a horse, the property of H. L. Latil, The 
magistrate, before whom the accused was examined, required him ty 
furnish a bond in the sum of five hundred dollars, with a sufficient surety 
or sureties, or in default thereof to be ‘imprisoned. Clark Shelvin, the 
appellant in this case, became surety for the accused, and executed with 
him the required bond, which was conditioned that the defendant should 
appear in the District Court of the Fifth Judicial District, at its next 
sitting, in and for the parish of East Baton Rouge, on the first Monday 
of November, 1866, to answer the charge preferred against him, The 
defendant failed to appear according to the tenor of the bond, and the 
District Attorney moved for an order of the Court declaring a forfeiture 
of the bond. Shelvin, the surety, filed an answer to the motion, alleging 
the following objections to the rendition of the order: 

1. That there was no order rendered by the committing magistrate, or 
any other competent officer, admitting the accused to bail or fixing the 
amount of the bond. 

2. That the magistrate was without authority to admit the party to 
bail, as it appears from the bond that the offense charged was committed 
in the parish of East Feliciana. 

Although, in the matter charged against him, the accused may, in the 
general acceptation of what constitutes the crime of larceny, have been 
guilty of that offense in the parish of East Baton Rouge as well as in the 
parish of East Feliciana, and therefore indictable in the former parish, 
yet, a statute of the State founded in motives of public interest and 
convenience, directs that in cases of this kind ‘‘ the offender shall be 
committed to prison until he can be transferred to the parish where the 
offense is alleged to have been committed.” Revised Statutes, page 167, ,. 
section 45. A 

The committing magistrate erred in not following the statute, and the 
bond taken was therefore unauthorized. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, that the defendant and appellant have judgment in his favor, 
relieving him from all obligation on the bond sued upon. 
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No. 1300.—L. P. WasHinctron v. OrAN HACKETT. 


To make a judgment rendered against the husband and wife valid, the wife must be authorized by 
the husband or the judge to appear and defend tne suit. 

When no judgment by default has been taken, prior to rendering a final judgment, it is a nullity, and 
will be so declared when attacked by a third party. 





PPEAL from the District Court, Parish of Livingston, Filis, J. 
Wilson & Pipkin, for plaintiff and appellant. 7. G. Davidson and T, 
G, W, Ellis, for defendant and appellee. 
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” HowELL, J. This is an action to annul a judgment rendered in the 
District Court for the parish of Livingston, against the plaintiff and her 
husband in the suit of O. Hackett v. J. G. Washington et al. The grounds 
of nullity are that, plaintiff was not authorized by her husband or the 
Court to defend said suit; that the law prohibits her being held liable in 
solido with her husband for the debt on which said suit was based, and 
that she is not liable therefor indirectly or otherwise, nor is her separate 
property responsible for the same. 

The defense is a general denial, and the averment that the judgment is 
legal, the plaintiff having been joined with her husband, and both having 
made default. Judgment was rendered in favor of defendant, and plain- 
tiff appealed. 

In the suit of Hackeli vy. Washington and Wife, both defendants were 
cited, but failing to appear, the interrogatories on facts and articles, pro- 
pounded to them to prove the correctness of the account sued on and the 
liability of the wife, were taken as confessed, and at the same time judg- 
ment was rendered against them in solido. We are unable to find in the 
record any evidence of a judgment by default having been rendered prior 
to the final judgment; nor is there any authorization of the wife by her 
husband or the Court to defend the suit. No valid judgment could be 
rendered against her under such circumstances, not being qualified to 
appear in the suit. C. C. 123, 126. C. P. 118, 606. 

It is therefore ordered, that the judgment appealed from be reversed; and 
it is now ordered that there be judgment in favor of plaintiff and against 
the defendant, annulling the judgment against the plaintiff herein, Mrs. 
L. P. Washington, in the suit of 0. Hackett v. J. G. Washington et al., No. 
604, on the docket of the District Court for the parish of Livingston, and 
that defendants pay costs in both suits. 








No. 1268.—James Syme v. Brown et als. 


Where several parties endorse a promissory note, they are not joint sureties to the holder, but each 
one is severally liable to him for the whole amount. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
McVea & Hunter, for plaintiff and appellee. J. McVea, for defen- 
dant. 

TaLiAFERRO, J. This is an action against A. Porter Brown, the maker, 
and Madison Marsh and B. M. G. Brown, the endorsers of two promis- 
sory notes—the one for $500, the other for $1,000, with interest. The 
plaintiff is holder under the endorsement of Marsh, the payee. 

The defense first set up by B. M. G. Brown was, that as the note was 
not protested at maturity, he has lost his recourse upon Marsh, and is 
therefore discharged. He then, by exception, put in the plea of division, 
alleging that he is merely a surety endorser. 

Judgment was rendered against the maker and B. M, G. Brown, in 
solido, for the amount of both notes. 

B, M. G. Brown appealed, 
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The defense is clearly untenable. The obligation of the defendant is 
not that of a joint surety, ‘‘If several persons endorse a note, they are 
not joint sureties to the holder, but each one is severally liable to him.” 
Bailey on Bills, p. 151. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both Courts. 


No. 1322.—T. W. CHampui r. Mrs. Exizanerax Lee and her Husband. 


Piainuff brings suit against 4 married woman, on a promissory note, alieged to be given for her owg 
benefit, and joins her husband in the suit. A judgment by default having been set aside, the wife 
alone filedan answer. No steps were taken to have her authorized to appear in Court : 
Held—That her appearance being unauthorized, the judgment must be reversed. ©, C. 123 


A"S from the District Court, Parish of St. Helena, Martin, J. 

W. ©. Pipkin, for plaintiff and appellee. 7. (. W. Ellis and 
Bradley, for defendant and appellant. 

Lasavve, J. This suit is brought against Mrs. Elizabeth Lee, upon a 
note alleged to have been executed by her for her own benefit and in her 
own affairs, and under the authority of her husband, Renny Lee, who is 
made a defendant in order to authorize and assist his wife herein, and on 
his failing to do so, plaintiff prays that she be authorized by the Court. 

Judgment was rendered below against the wife, and she appealed. 

The record shows that the defendants failing to answer, a jndgment by 
default was rendered against them. 

immediately following, we find this entry : 

‘* Ordered, that the default herein be set aside, and Renny Lee et als., 
defendants, have leave to file their answer.” 

The entries and setting aside of default are not dated. 

On the 13th of November, 1866, Mrs. Elizabeth Lee, the wife, appeared 
alone and filed an answer ; nothing in the record shows that she was au- 
thorized by her husband or by the Court. The question arises whether 
she was authorized to appear after the default, under the authority in 
9 An. 197, where the suit was brought against the wife, and her husband 
was cited with her, and a jadgment by default was entered and made final, 
without appearance ; there, this Court said, that the tacit issue was bind- 
ing upon the wife, and dispensed with authorization of the Judge. In 
the case at bar, the judgment by default being set aside, carried with it 
the tacit issne and authority ; there was, then, no default when the wife 
answered, 

But the case in 1 A. 260, Adle v. Auty and Husband, is exactly in point. 
The suit was brought against the wife joining her husband ; a judgment 
by default, taken against both defendants, having been set aside, the wife 
alone filed an answer; no steps taken to have her, authorized to appear in 
Court; it was decided that she was not authorized. See also 6 R. 78; 
¥ R. 193; 3 A. 619; 10 A. 412; 12 A. 146. We are of opinion that the wife 
was not authorized to appear, and that the judgment-rendered against © 
her must be reversed. 
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This want of authority has not been brought to our notice by the par- 
ties, but as such proceedings are absolutely null, we feel bound, er officio, 
to notice such radical omissions and give parties a chance to correct 
them. Robinson v. Butler, 6 R. 78. 

It is therefore ordered and decreed, that the judgment appealed from 
be reversed and annulled, and that the case be remanded for further pro- 
ceedings according to law, and that the plaintiff and appellee pay costs of 


appeal. 





No. 1193.—H. Vrata et als. 7. EvGenr D. Buraureres. 


The action of the minor against his tutor, respecting the acts of the tatorship, is prescribed by four 
years, to begin from the day of his majority. C. C. Art. 356, 

The omission of the tutor to render an account of his tutorship, does not prevent prescription from 
running, and judgment creditors may avail themselves of it. 

Prescription, in regard to claims which the heir may have against the succession, runs against him 
self, so long as he has not accepted the succession with the benefit of an inventory, and his 
acceptance as beneficiary heir cannot destroy prescription thus acquired against him during the 
interval of the opening of the succession. C. (. 3492, 3498. 


4 PPEAL from the District Court, Parish of Terrebonne, (aies, J. 
Bush & Goode, for plaintiffs. Johnson, Berault, Denis and Legendre, 
for defendants. 

Instey, J. The plaintiffs, Louise Irma Thibodaux, Laura Thibodaux, 
wife of Eugene N. Dutreil, and the three minor children of Julie Thibo- 
daux, represented by their father and natural tutor, Hypolite Viala, claim 
to be creditors of the succession of their father, H. M. Thibodaux, in the 
sum of fifteen thousand nine hundred and sixty-five dollars and twenty- 
cents, their inheritance from their mother, Lonise Ruhé, who died May 
2ist, 1847, while her said children were minors and which amount having 
been, as they aver, received for them by their father and natural and 
confirmed tutor, they now claim from his succession, with legal interest 
from their respective majorities, with a legal mortgage on the property of 
their father’s estate, to the extent of the principal and interest of the sum 
demanded. In order, however, to sustain their present demand, the 
plaintiffs must first succeed in setting aside and annulling certain acts in 
the shape of acauittances and releases of mortgage, given by themselves 
to their father and tutor in his lifetime, and this is mainly the object of 
this suit. The petition accordingly sets forth as follows: The valuation 
of the property depending in the community of the father and mother, 
as shown by the inventory made soon after her death, and the adjudication 
of the minors’ share of it tothe father; also, the sums brought in marriage 
by the spouses, respectively. 

That on the 2d October, 1850, the father had presented to the Court an 
account liquidating the community, which was apparently much indebted, 
bat showing, nevertheless, a balance accruing to the minors of $10,793. 

That this account was homologated on the 13th November, 1850, after 
the rejection of a single item, by which the aforesaid balance was increased 
to $10,965 50, 
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That on the 31st of March, 1857, by notarial act, the three daughters, 
Irma and Julie,.as well as Laura, already wife of Dutreil, and by him 
authorized and assisted in the act, declared themselves of lawful age; 
acknowledged that an account of their maternal inheritance had beep 
rendered by their father and homologated more than ten days previously 
in the suit No. 699 of the docket of the District Court of Terrebonne, 
and that they have examined the said account and vouchers, and found 
the same correct; that they approved and satisfied. the homologation of 
it; that according to it the sum coming to them was $10,793 or $3,597 60 
to each. 

They further say that, whereas they have for the security of it a special 
mortgage on certain property of their father, which they describe, they 
desire to release that mortgage; and their father, also appearing in the 
act, declares that in consideration of that release, he gives his children 
another mortgage on other property described in the act, to secure the 
aforesaid balance still due them. Before doing this act, the parties also 
declare that by the judgment of homologation of the account above 
mentioned, the sum due the minors had been erroneously fixed at 
$10,965 50, and authorize its reduction to the true amount of $10,793. 

That by another act of the 10th April, 1857, the same parties again 
appeared, and reciting once again that pursuant to the account rendered 
by their father and tutor in suit No. 699 of the District Court of Terre- 
bonne, the balance in their favor was $10,793, but that it had been by the 
decree of homologation of said account increased to $10,965 50; they 
covenant and agree that the former is the true amount, and they then 
declare that they have each that day received from their father the sum 
of $3,597 60, accruing to each, and in consideration of that payment 
they grant full acquittance of all dues and release of mortgage. 

The petition then avers the amount above mentioned to be erroneous, 
and the judgment of homologation to be only provisional, and not con- 
clusive upon the minors; and, particularly, that the account was not 
properly supported by vouchers; also, that the acts of 31st March 
and 10th April are null, for this: 

1. Non-compliance with formalities prescribed by C. C. Art. 355, by 
reason whereof the minors had no knowledge of the true state of their 
accounts with their tutor. 

2. That no money was ever paid as stated in the said acts. 

3. That Julie was still a minor when these acts were executed; and that 
Mrs. Dutreil, though emancipated by marriage, was still under age at 
the time, and could only bind herself to the extent of one year’s income. 

It is by a proposed rejection of certain items of the tutor’s account, 
rendered in the suit No. 699, and homologated by the decree of 2d° 
November, 1850, that the petition assumes to raise the balance due to 
$15,965 25 instead of $10,793, and it concludes by asking that the amount 
be thus established anew; the acts of 3ist March and 10th April, 1857, 
be annulled, and the plaintiffs recognized as creditors for that sum, with 
interest, and the tacit legal mortgage on all the property of the estate. _ 

The administrator, by his answer, resists all the plaintiffs’ pretensions, 
and insists on the correctness and validity of the amounts and costs 
attacked, it opposes to the claims of the plaintiffs the prescription of four 
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pry five years, and, finally, sets up in reduction of any amount they 
might recover, certain sums of money advanced them by himself out of 
the estate now largely insolvent, at a time when it was not suspected of 
being so. 

The intervenors, Perry, in his own right and as syndic of the creditors 
of Lobit & Charpentier, and Lobit & Charpentier.show themselves to be 
creditors of the estate of H. M. Thibodaux, for large amounts to secure 
which the deceased had given mortgages on the property left at his death 
and composing his estate. 

They allege the insolvency cf the estate, the appraised value of the 
property in its present condition being less than the amount claimed by 
the present plaintiffs. On these grounds the intervenors rest their right 
to come in and resist the claim of the plaintiffs, which they do by averring 
the binding force of the account and of the acts of the 31st March and 
10th April, 1857, which the plaintiffs seek to annul and avoid. 

They further plead, as does the representative of the estate, the pre- 
scription of four and five years as a complete bar to any such claims as 
those set up by the plaintiffs. After a trial contradictorily in the District 
Court, there was a judgment against the plaintiffs, rejecting their claim 
in toto. The judge a quo did not pass upon the question of prescription, 
but went into an examinatiof of the merits, and saw in the evidence no 
ground to impugn the fairness of the settlement made by the plaintiffs 
with their father. 

He was satisfied with the proofs of the satisfaction and payment of the 

_ plaintiffs’ claims—proofs furnished by their own acts, viz: those of 31st 
March and 10th April, 1857, and an act of October, 1858. 

The plea of prescription is earnestly relied upon in this Court, and as 
it is the first question in order, one which, if maintainable, will tend to 
put an end to the plaintiffs’ action, it will be first examined. 


The action of the minor against his tutor, respecting the acts of the 


tutorship is prescribed by four years, to begin from the day of his majo- 
rity. Civil Code, Art. 356. (rilhert v. Merriam, 2 An. 162; Bonnafanne v. 
Wells, 10 An. 658; Odile Gourdam v. Davenport, 10 Rob. 174. 

During that delay, the minor arrived at the age of majority may sue 
his tutor for an account of tutorship (Cominargere v. Golly, 6 La. 161); 
or he may sue to annul settlements made with his tutor not in strict ac- 
cordance with the requisitions of law. C. C. 355. Tutorship of Francis 
Hacket and another, minors, 4 Rob. 297. 

This prescription runs whether the tutor has rendered any account or 
not, and his entire omission to do so does not prevent the prescription 
from running. Successian of McGill, 6 An. 345. And judgment creditors 
can avail themselves of it. Civil Code, 3429. Pothier on Obligations, 
700. Troplong on Prescription, 100, e¢ seg. 6 An. 345. 

Are the facts of this case such as to bring the plaintiffs within the scope 
of these authorities, and do they support the plea of the prescription of 
Sour years ? 

The family record of births and deaths, which the plaintiffs have them- 
selves offered in evidence, explained by a witness, gives the ages respect- 
ively of Louise Irma, of Laura, and of Julie Brigette. 

Louise Irma was born on the 11th February, 1836, She, consequently, 
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attained her majority on the 11th February, 1857, and she was of fnll age 
when the acts of 31st March and 10th April were passed. 

Prescription was therefore acquired against her on the 11th F ebruary 
1861. 

Laura, the wife of Dutreil, was emancipated by marriage when the acts 
attacked were executed, but prescription only commenced running against 
her from the day of her majority, or from the day on which she was dig. 
pensed by law with the time necessary to attain her majority, and this 
last event occurred on the 15th February, 1858. The time of prescription 
as to her would, therefore, if not suspended, expire on the 15th Febry. 
ary, 1862. Her action was instituted on the 16th January, 1866, 

One of the grounds assigned for a suspension of prescription against 
Mrs. Dutreil is, that on the 11th April, 1857, the day after the settlement 
between the tutors and the minors was made, the tutor executed his four 
premissory notes in favor of E. N. Dutreil, the husband of Laura, and 
that these notes were given in part representation of the amount due by 
the tutor to Mr. Dutreil’s wife ; that if Mrs. Dutreil had instituted this 
suit, the tutor would doubtless have claimed the cancellation of these 
notes, and thus the action of the wife would have been prejudicial to the 
husband ; and such being the case, prescription did not run against her,” 
See Civil Code, 3491. - 

There is no sufficient evidence in the record to connect the notes al- 
luded to with that settlement. The proof furnished with that view is all 
of a negative and unsatisfactory character, and does not warrant the ap- 
plication of the Article of the Code relied upon. 

The other grounds set up for the suspension of prescription will be - 
presently adverted to. 

Julie or Brigette, wife of Viala and the mother of his minor children, 
whom he represents in this suit, was born on the 25th May, 1837. She 
‘ attained her majority on the 25th May, 1858, and she died on the 16th 
April, 1863. Prescription, unless suspended, was acquired against her 
on the 25th May, 1862. 

No legal reason is shown in the record why Lavru and Julie could not 
have prosecuted their present action within and up to the periods when 
prescription against each of them was completed. 

It is, however, contended that, in any contingency, all prescription was 
suspended, and did not run against the plaintiffs, in consequence of the 
death of H. M. Thibodaux, their tutor, on the 5th March, 1861, less than 
four years after the settlement, and that they, having accepted his succes- 
sion, with benefit of inventory, became his beneficiary heirs, against 
whom prescription does not run. See Art. 3492, 41, Civil Code. 

The succession of H. M. Thibodaux was so accepted by his children, 
the plaintiffs, in March, 1864; and it becomes necessary to interpret, for 
the first time, the paragraph of the Article of the Code referred to above, 
which provides that ‘‘ prescription does not run against a beneficiary heir 
with respect to the debt due him by the estate.” 

Reading this Article in connection with Article 3403 C. C., which corre- 
sponds textually with Articles 2258 and 2259 of the Code Napoleon, and 
aided by the lights furnished by the Courts in France and the commen- 
tators of the latter Code, we are not embarrassed in reaching the conclu- 
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sion that there is only a suspension of prescription, under Article 3429, 
in favor of beneficiary heirs, from the time of the express acceptance of a 
suecession under the benefit of an inventory. 

In the case of Brulon v. Follett, Journal du Palais for 1838, page 638, a 
decision was rendered, on a state of facts and of law, precisely analogous 
to that presented here, to the effect that ‘‘ prescription in regard to claims 
which the heir may have against the succession, runs against himself so 
long as he has not accepted the succession with the benefit of an inven- 
tory, and his acceptance as beneficiary heir cannot destroy prescription 
thus acquired against him during the interval of the opening of the sue- 
cession.” See also Voussard vy. Valette et Bonnefoud, Journal du Palais 
1849, vol. 2, 659. ‘Troplong on Prescription, commenting on Articles 
9958 and 2259 C. N., and Duranton on the same Articles, Nos. 316 and 
322. 

The plaintiffs are not included in any of the exceptions established by 
law to suspend the course of prescription against them. 

Considering the plaintiffs’ action prescribed, we have not examined any 
of the other questions presented by the pleadings. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be and the same is hereby affirmed, at the costs of the 
plaintiffs and appellants. 


Nos. 880 and 885.—GerorGE 8. Lacey r. Wipow Davis Lanavx, Tutrix.— 
A. Lavisson rv. SAME. 


The under-tutor is not personally liable for expenses of litigation in a suit brought by him for the re- 
moval of the tutor, and in proceedings on opposition to the tutor’s account of administration, 
uniess he acted in bad faith. 

Failure does not of itself prove had faith. 

The fees of counsel in such cases do not depend on success, and are to be paid by the estate of the 
mirror. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 

E. W. Huntington, for plaintiff and appellant. (. Dufour and EF. 
Bermudez, for defendant and appellee. 

HoweE.1, J. These two suits are instituted to recover of defendant, as 
tutrix, the fees of counsel employed by the under-tutor, in an action to 
deprive the defendant of the tutorship and to oppose an account of her 
administration, filed by her under an order of Court, in both of which 
proceedings the under-tutor failed, except in an unimportant item of in- 
terest in the account.’ 

The defense is, that the proceeding on the part of the under-tuto: 
was indisereel, unnecessary, and injurious to the minor's interests, and not 
being authorized to employ counsel, and their services not inuring to the 
advantage of the minor, he alone is personally responsible for such 


- 


services. 

It is not denied that, if the proceedings instituted by the under-tutor 
had been successful, the estate of the minor would have been liable for 
20 
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fees of counsel therein; and the question is presented, who is responsible 
for the fees, as the litigation has terminated in favor of the tutrix ? 

The law provides that the under-tutor may prosecute the removal of 
the tutor when the Judge shall think there is probable cause for removal, 
and permits the accounts of tutors to be homologated contradictorily 
with the under-tutor (see C. P. 1016; Acts 1855, p. 40), which necessitate 
the employment of counsel. 5 A. 165. We do not understand that the 
compensation of counsel in such cases depends on success ; and, as the 
under-tutor receives no compensation and has no direct pecuniary inter- 
est in the result, we think he cannot be held liable in case of failure, yp. 
less, indeed, it appear that he acted in bad faith. His being unable to 
make the cause, which the Judge considered probable, a positive and 
successful one, does not of itself prove bad faith. And so in his inability 
to establish his opposition to an account. The proceedings in each case 
are under the eye of the Judge, who can easily detect any improper prac. 
tice, and protect the interests of the minor and tutor by dismissal oy 
otherwise. Great watchfulness, discretion and delicacy are to be exer. 
cised by Courts in such matters ; and although the proceedings in ques- 
tion may have been unduly protracted and complicated, we do not con- 
sider them unwarranted or unauthorized on the part of the under-tutor, 
and we are of opinion that his counsel should be reasonably compensated, 

Upon an examination of the questions properly involved in the plead- 
ings, under the law applicable to such proceedings, the amount of legal 
skill and labor required, and the opinions of the two District Judges, be- 
fore whom the proceedings were conducted, we have come to the conclu- 
sion that a fee of one thousand dollars each will be a fair and just reward 
to the plaintiffs, to be paid by the minor, now emancipated and made a 
party defendant. 

It is therefore ordered, that the judgment of the lower Court be re- 
versed, the verdict of the jury set aside, and it is now ordered that plain- 
tiff recover of Amelia Rixner, a minor emancipated, the sum of $1,000, 
with costs in both Courts. 

[Same judgment in each case. | 


PRRAPRAAAA AAR Permrnewry MO 


No. 271.—M. Simon v. F. Leoronp. 


The evods of a debtor being seized by his judgment. creditor, upon pretaises leased by thei owner to 
another party, and the landlord having intervened by third opposition, and had the goods provi 
sionally seized for rent and the proceeds of sale being adjudged to him, the origimal judgment 
creditor has his remedy against the principal lessee for the amount of his judgment to the extent 
that the proceeds of the sale were appiied to the extinguishment of the landlord's claim. 

The defendant, having confessed judgment on the landlord's opposition, cannot afterwards maintain 
that he was not the real lessee. 


4 PPEAL from the Sixth District Court of New Orleans, Howell, J. 
L V. F. & J. B. Cotton, for plaintiff and appeliant. 7. L. Lemly, for 
defendant and appellee. 

TaviaFrerro, J. In 1860, Simon & Frank, (whose assignee the present 


plaintiff is) having obtained a judgment against Charles Goldenberg, 
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issued execution, and seized a stock of merchandise belonging to Golden- 

berg. The goods seized were in a house leased to the defendant in this 

case by C. M. Conrad. After the seizure, Conrad filed his third opposi- 

tion, and obtained a provisional seizure of the same goods claiming to be 

paid by preference ont of the proceeds of the sale ($355) due him as 
" Jessor of the house in which the goods were found andseized. The entire 
proceeds of the sale ($352 40) were appropriated to the lessor’s claim, 
leaving nothing for the plaintiff's execution. The litigation arising from 
these matters, was before this Court in April, 1860, in the case of Simon 
& Frank v. Charles Goldenberg; C. M. Conrad, Intervenor, end is found 
reported in 15th Annual, p. 229. 

In that case the Court said: ‘* There is no doubt in our mind that the 
defendant Goldenberg, occupied at the time, the whole house leased as 
aforesaid by the third opponent to Leopold, and that the goods seized 
belonged to him; in fact a portion of said goods had by him been pur- 
chased from plaintiffs. The defendant, no doubt, for the purpose of 
defeating the claim of the plaintiffs, did not see fit to disclose the title 
under which he occupied the premises; for had it been as sub-lessee, the 
property seized would only have been subject to the privilege of the 
lessor to the extent of his indebtedness to the principal lessee. Civil 
Code, 2676. Whereas, under the interpretation given to the Articles 2675 
and 2677 of the Code, the privilege covers all the movables seized to the 
full amount of the rent. 11 L. 499. 6 BR. 293. The principal lessee is 
not before us in a more favorable light; for, having failed to show owner- 
ship in himself, he, nevertheless, suffered the proceeds of the sale to go 
to the extinguishment of his own debt. The peculiar circumstances of 
this case are such that we will make a reservation in favor of the plaintiffs 
in our decree.” 

The Court, accordingly, in its judgment decreed ‘that the rights of 
action of the plaintiffs, Simon & Frank, if any they have, to recover 
back the amount of the above judgment from Frederick Leopold, be 
reserved.” 

Soon after the decree was rendered the present suit was instituted by 
Simon, the assignee of the plaintiffs in the former suit against Leopold, 
the present defendant. The petition charges the defendant and Golder- 
berg with having formed a fraudulent combination to defeat the plaintiffs’ 
claim against Goldenberg. The answer is a general denial. Judgment 
was rendered against the plaintiffs, and they have appealed. 

Goldenberg, the defendant in the original suit we have referred to, and 
Leopold, the original lessee of the building in which Goldenberg’s goods 
were found, were all, well as the original plaintiffs, made parties by the 
third opponent claiming the proceeds of the sale of the goods. Leopold 
and Goldenberg accepted service. The former admitted his indebtedness 
as alleged, and confessed judgment ; the latter admitted the allegations 
tobe true. Here then is the judicial confession of the defendant: that 
he owed the lessor the sum he claimed as due him on the lease ; and we 
have seen that the stock of merchandise belonging to Goldenberg found 
on the leased premises, went to discharge pro tanto the rentdue. Golden- 
berg seems easily to have acquiesced in the matter of having the proceeds 
of his merchandise seized by his creditors, appropriated to the payment 
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of the lessor’s privilege instead of being applied towards the payment of 
his own creditors. 

The judge « quo was inclined to think Goldenberg the real lessee, as 
the leased premises seems to have been occupied by him during the 
whole period of the lease. Goldenberg, it is true, held from Conrad a 
written lease which expired in 1857, but prior to its expiration it was 
transferred to Leopold, and at its expiration it was verbally renewed to 
him until November, 1858. The amount claimed by the lessor, Leopold 
was obligated to him to pay, and having confessed judgment for it, ‘he 
ought to be considered the real debtor. The evidence in the record 
before us tends still further to mystify the character of the relations that 
existed between the present defendant and Goldenberg, rather than to 
explain them; and we are left not free from doubt as to the fairness of 
their course towards the plaintiffs. We think, therefore, that the plain- 
tiff should have judgment against the defendant for whatever portion of 
the proceeds of the merchandise seized under the plaintiff’s execution, 
that was applied towards the payment of the superior claim of the lessor, 
Garcia, the agent of Conrad, the lessor, testifies that the claim for rent 
was fully satisfied; that he received of the whole amount ($387 90) the 
sum of $143 35 from Leopold, and the remainder being $244 55, from 
the sheriff, under the decree of the Supreme Court rendered in April, 
1860, in the case of Simon & Frank v. Charles Goldenberg, C. M. Conrad, 
lntervenor. th An. p. 229. 

An exhibit of this settlement is appended to the evidence given by the 
agent. It bears date 25th January, 1861. The agent states that he 
received the money paid by the sheriff about a month previous to the 
payment by Leopold. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered, 
adjudged and decreed, that the plaintiff, M. Simon, in his representative 
capacity of assignee of Simon & Frank, recover from the defendant 
Frederick Leopold, the sum of two hundred and forty-four dollars and 
fifty-five cents, with five per cent. interest thereon from the 8th day of 
May, 1858; the defendant and appellee paying costs in both Courts. 


Howe tt, J. recused. 


PPA ARAA AE PARARAAAADAA AAA Wns 


No. 873.—Mrs. C. SHaw rv. J. S. & R. E. NEA. 


Notice of protest deposited in the post-office at New Orleans, La., during the time it was in the pos- 
session of rebels in arms against the Government of the United States, addressed to an endorser 
residing in the town of Madison, Indiana, is no notice to the endorser, the mail service between 
the two places being interrupted by the war. 

‘Vo bind the endorser, the holder should have sent the notice as soon a+ communication was opened 
between the two points. 

In the absence of any proof, the Court will presume tat the endorsement was made before hostilities 
commenced between the United States and a portion of her citizens engaged in armed rebellion 
against their government 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
LX. Aarrison & Hunton, for plaintiff and appellee. Eggleston & Hart, for 
defendants and appellants. 
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Hyman, C. J. Defendants are appellants from a judgment rendered 
against them as endorsers of a promissory note. 

The note was dated at New Orleans, April 6th, 1861, and was made pay- 
able to the order of defendants at the counting-house of Messrs. Hillard, 
Summers & Co., in said city, on the Ist March, 1862. 

Tt was endorsed by defendants. On its maturity it was presented for 
payment at the place where it was made payable, and was protested for 
non-payment. 

The notary who protested the note put, on the day of its protest, a writ- 
ten notice of protest in the post-oftice at New Orleans, addressed to defen- 
dants at Madison, in the State of Indiana, their residence. 

At the time of protest New Orleans was in the possession of rebels, 
and the post-office was under their control. 

It was then impossible for mail communication to exist between New 
Orleans and Madison in Indiana, and the putting the notice of protest in 
the New Orleans post-oftice was a vain act. 

No notice could reach defendants by thus depositing the notice. 

To hold the endorsers bound, the plaintiff should have (as soon as com- 
munication was opened by the capture of New Orleans) sent notice of the 
dishonor of the note to them. There is no evidence that she has sent 
such notice. 

Plaintiff assumed in argument, as if proved, that when defendants en- 
dorsed the note they were in territory occupied by rebels in war against 
the Government of the United States, and that they, before its maturity, 
removed from the territory so occupied to their residence, a part of the 
United States not in the possession of rebels ; and she contends that, as 
defendants endorsed the note in a territory occupied by rebels, they should 
haye remained therein to receive notice of its dishonor; and that they, 
not having done so, but having removed to a part of the United States 
where, by reason of the war, notice of the protest of the note at its ma- 
turity could not then be sent to them, are bound as if notice had been 
transmitted to them. 

The note was made before there were hostilities between the govern- 
ment and its citizens, and it cannot be said that there was a war between 
rebels and government before hostilities commenced. 

It is not proved when defendants endorsed the note—whether before or 
after hostilities commenced—and, without proof, we cannot presume that 
they endorsed it after the commencement of hostilities. 

It will ke proper to decide on the position assumed by plaintiff when 
facts are proved in a case that require an examination of the position. 

It is decreed that the judgment rendered in this case by the District 
Court be annulled, avoided and reversed. 

It is further decreed, that the suit be dismissed. 

The plaintiff to pay all costs. 
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No, 1104.—J. B. & W. K. Humpureys v. S. Browne and Tuos. J. Burke, 
Sheriff. 


The order rendered on executory process is not such a judgment as will heve the effect of the thing 
adjudged. Res judicata is not thereby established. 

The military order, staying proceedings against the property advertised for sale, on the <ist January. 
1866, when notified to the sheriff, put an end to that sale. It was an injunction issued by paramount 
authority, and the subsequent revocation of the order did not authorize the sale to be made without 
a new advertisement. 

The fact that a person, whose property was being sold at judicial sale, was present at the sale and did 
not object thereto, is not a waiver of legal formalities. 

A lease signed by an agent can have no effect as proof until the agency is shown by evidence of equal 
dignity. 


PPEAL from District Court, Parish of St. John the Baptist, Beaurais, J, 
‘1 OF. Filleul, for plaintiffs and appellants. Johnson, Denis, Berault & 
Legendre, and Buchanan & Gilmore, for defendants. 

Howe tt, J. Plaintiffs sue to annul an order of seizure and sale issued 
against them and the sale, on the 4th November, 1865, of their property 
in pursuance thereof, to defendant Browne, on the grounds: 1. That 
the act of mortgage, having been passed before a notary who derived his 
authority from a rebel governor, cannot sustain the executory process, 
2. That the consideration of the contract was Confederate treasury notes. 
3. That the notice required by Article 735, C. P., is insufficient in not 
stating to whom and where the debt should be paid. 4. That one of the 
plaintiffs did not receive three days’ notice as required by said article. 5. 
That no list or enumeration of the property seized was made by the sheriff 
and served on plaintiffs, or embraced in his return according to Arts. 654 
and 702, C. P. 6. That the advertisements did not contain a full and 
correct description or enumeration of the different articles seized with 
the plantation. 7. That the return of the sheriff is false and fraudulent 
in not mentioning the suspension on the 27th October, 1865, of the sale 
advertised for the 4th November, 1865, by the order of Maj. Gen. Canby, 
by which all proceedings in any of the civil courts of the State, looking 
to the sale of said property, were stayed until 21st January, 1866, by 
reason of which unlawful acts, the defendant Browne, assisted by Burke, 
the sheriff, was enabled to buy for $11,000 property worth over $40,000, 
and got possession of articles on the plantation not seized and advertised, 
such as corn, wood, mules, carts, plows and sugar cane, worth in all 
$17,000. 

The right of action for fruits and revenues, and all damages, is reserved. 

The defendant Browne filed a general denial, with an affirmation of all 
the executory proceedings and the averments; that said proceedings were 
instituted at the solicitation of plaintiffs, who never communicated to him 
or the sheriff the said military order of suspension; but having learned 
it accidentally he procured its revocation prior to the day of sale; that if 
any irregularities exist, they have been waived and cured by the acts and 
declarations of the plaintiffs, who were present at and ratified the sale; 
that J. B. Humphreys, one of the plaintiffs, through an agent, leased 
jointly with T. J. Burke, one of the defendants, the plantation in contro- 
versy from the purchaser, Browne; that to deprive the latter of the 
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testimony of said Bourke, sheriff, plaintiffs illegaly made him a co-defen- 
dant, and that respondent is entitled to a severance and separate trial. 

The sheriff made substantially the same defense. Ina supplemental 
answer, Brown averred that the consideration of the contract inured to 
the benefit of plaintiffs, in extinguishing an equal amount of debts due 
by them, and on the trial he filed the plea of res judicata as to the 
demand for the nullity or rescission of the order of seizure and sale. 

A separate trial was granted to each defendant, judgment rendered in 
their favor, and plaintiffs appealed. 

By consenting to submit the case as to cach defendant on the same 
evidence, plaintiffs have waived the necessity of passing upon the right 
of severance in the defense. 

The plea of res judicata cannot be sustained, as no issue was joined in 
the executory proceedings, which can have the effect of the thing 
adjudged; the order is granted er pute on authentic evidence, and the 
only question which the judge examines is whether the evidence is suffi- 
cient to authorize the fiat. C. P.734. We do not think, however, there 
is any legal cause shown for annulling the order. There is no evidence 
that the notary derived his authority from a rebel governor, and it is 
shown that the funds, upon which the defendant Browne drew his check 
in favor of plaintiffs, were deposited in a bank in legal currency before 
suspension, and that plaintiffs used the said check in the extinguishment, 
to its amount, of their indebtedness to their factors and others. 

But, in our opinion, the military order staying all proceedings against 
the property until the 21st January following, when notified to the sheriff, 
as it was about a week prior to the day fixed, effectually put an end to the 
sale on the day advertised, and necessitated a new advertisement according 
to law, before the sale could be properly made. It was an injunction 
issued by competent and paramount authority, and the subsequent order 
of revocation did not dispense with the legal formalities, and authorize 
the sale to be made on the day which had been fixed, but forbidden. 
Whether the cause was sufficient or insufficient, the order had the effect of 
staying all proceedings, and the subsequent order was not communicated 
to the sheriff until the night before the sale. In the forced alienations 
of property, all the formalities must be strictly observed. 

The defense to this, that the plaintiffs have cured this and other defects, 
and ratified the sale, is not sustained by the evidence. It is shown that 
one of them, on the day of sale, requested one or two parties not to bid 
on the property, as the defendant Browne intended to buy it in for him. 
But this, at most, was an effort to secure himself and his creditor through 
the form of a public sale, and its effect, in this regard, depended on the 
execution of the whole agreement between himself and Browne, who 
cannot claim the benefit of it as a ratification, which he fails to show a 
compliance, or a readiness to comply on his part. The proof does not 
show that the same plaintiff afterwards joincd in a lease of the property 
from the purchaser. The authority of the alleged agent to make such 
lease is not established by legal evidence. As a party cannot be controlled 
. in the order of introducing his evidence, the written agreement signed 
by Burke, the real lessce, and D. F. Kenner, for said J. B. Humphreys, 












| 
| 
| 
| 
| 











160 SUPREME COURT OF LOUISIANA, 





+. B. & W. K. Humphreys v. Browne et al. 


was admissible, but could have no effect as proof, until the agency was 
shown by evidence of equal dignity, which was not adduced. 

There is nothing to show acquiescence on the part of W. K. Humphreys, 
His presence at, and failure to object to the sale cannot be construed asa 

_ Waiver of legal formalities, and his rights are unimpaired by the acts of 
his co-partner. 

The property sold for $11,000, and the assessor states that he assessed 
the plantation that year at $25,000. Under all the circumstances, we 
think the judgment should be reversed, and the sale set aside. As to the 
articles claimed by plaintiffs as not seized and advertised, we find nothing, 
except probably cord-wood, which was not included and described in the 
act of mortgage, and which by distinction is considered immovable, and 
of course comprised in the sale. 

The wood being represented to be at the sugar-house, is presumed to 
have been used in converting the crop into sugar for the market, and will 
be included in an account of the fruits and revenues. 

It is therefore ordered that the judgments appealed from be reversed, 
and that the sheriff sale, on 4th November, 1865, of plaintiffs’ property 
in the parish of St. John the Baptist, and known es the ‘ Cornland 
Plantation,” with the improvementsand appurtenances, described inan act 
of mortgage passed before A. D. Doriocourt, notary public, in New Orleans, 
on 22d October, 1861, by plaintiffs, in favor of defendant S$. Browne, be 
set aside and annulled, and said property be restored to plaintiffs. It is 
further ordered that plaintiffs’ right of action, if any they have, against 
the defendants, for fruits and revenues, be reserved, and that defendants 
pay costs in both courts. 


No. 876.—Barrett’s Execttrors *. Patrick HALpry. 


The Second District Court of New Orleans is without jurisdiction in a suit where an estate is plain- 
tiff. The Court is limited to probate jurisdiction alone. Acts 1845, p. 84, sec. &. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
P. H. O Neal, for plaintiffs and appellees. A. MéCarthy and Frank 
Haynes, for defendant and appellant. 

Lasavve, J. The defendant is sued as endorser of a note, executed by 
-D. Donavon, for 3450, dated 6th February, 1861, payable on the Ist 
of May of same year, bearing interest at eight per cent. per annum from 
maturity till paid. 

The tefendant first tiled an exception, which was overruled, and he 
then filed a general denial. 

We considered the exception waived in this Court, as our attention has 
not been called to it. 

Judgment was rendered below in favor of plaintiffs, and the defendant 


appealed. 

The defendant and appellant has suggested in this Court that the 
Second District Court, wherein this suit was instituted, had no jurisdie- 
tion in this case, the said Court being alone for probate affairs. 
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We are referred to the statutes of 1865, p. 84, 48, where it is enacted : 
“That the Second District Court for the parish and city of New Orleans, 
shall be sériclly a probate court, and shall have exclusive jurisdiction only 
of all successions and probate causes, and all appointments that may be 
necessary in the course of administration of estates, all matters relative to. 
minors, to persons interdicted and to absentees, or in which they are in- 
terested, shall be made and carried on in said Court.” 

We are of opinion, in passing the act constituting the six District 
Courts of New Orleans, it was the intention of the lawgiver to restrict 
the jurisdiction of the said Second District Court to probate matters 
alone, and which are clearly enumerated, thereby excluding all other 
matters, inclusio unus est exrclusiv allerius ; otherwise that Court would 
have been incumbered with so many other matters, that it would have he- 
come a Court of general jurisdiction, instead of being of strict probate 
jurisdiction. 

Although the exception was not made below, it must prevail. The 
Court had no jurisdiction rafione muleric. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled and avoided ; and it is further ordered 
and decreed, that the suit he dismissed, at the costs of the plaintiffs and 
appellees in both Courts, 


No. 1270.—Mrs. H. Husuey and Husband r. E. A. Soorrt. 


Cour:s will not eatorce a contract, the consideration of which is Confederate notes. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan and D, J. Wedge, for plaintiffs and appellants. MeVea 
& Hunter, for defendant and appellee. 

Hyman, C.J. Defendant sold to Alexander Smith 60,000 pounds of 
ginned cotton, the price and consideration of which was Confederate 
notes, and the plaintiff, Mrs. Hunley, as the transferree of Smith, brought 
suit against defendant to enforce the delivery of the cotton. Her hus- 
band joined in the suit to assist her therein. 

From a judgment rendered against her, she has appealed. 

The bargaining in Confederate notes as the price of the cotton, thereby 
giving credit and confidence to paper obligations issued by citizens in 
rebellion against the Government of the United States, for the purpose of 
promoting the rebellion, was an unlawful cause of contract, and courts 
of justice cannot lend their aid in the enforcement of such a contract. 

Plaintiff contends that, as she is the transferree of Smith, the unlawful 
cause in the contract cannot affect her. 

Smith could not transfer to plaintiff greater rights than he himself 
had, 

The judgment of the lower Court is aftirmed. 

21 
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No. 1288.—Amos Towns rv. Mrs. F. A. Bossien, Testamentary 
Exeeutrix. 


The Supreme Court will not presume that the District Court received documents in evidence without 
the proper United States revenne stamps. 


PPEAL from the District Court, Parish of St..Tammany, Filis, J, 
Alfred Hennen, for plaintiff and appellee. Geo. W. Martin and 
Penn, for defendant and appellant. 

Hyman, C. J. Plaintiff brought suit, in October, 1865, against the tes. 
tamentary executrix of the succession of Joseph F. Auge Bossier, de- 
ceased, to recover judgment for half of the amount of three promissory 
notes, with interest. . 

The notes are for $1,333!, each—one became due on the 13th day of 
June, 1860; another, on the 13th day of September, 1860, and the third, 
on the 13th day of November, 1860. 

They bear eight per cent. interest from the 10th day of June, 1858, the 
day of their date. 

Before their maturity, the deceased (Bossier) acknowledged that they 
were made partly for his benefit, and bound himself to pay on them na 
the extent of the half of the amount for which they were given, with 
interest. 

The defendant filed in the lower Court the plea of prescription of 
five years. 

The District Judge rendered judgment against the succession for the 
half of the amount of the notes, with interest and costs. 

From this judgment the executrix has appealed. 

There is no evidence in the record showing that the prescription on the 
notes due in June and September, 1860, was interrupted or suspended, 
and the plea of prescription as to them must prevail. 

The defendant contends that the notes were received in evidence with- 
eut having stamps, in contravention of the revenue laws of the United 
States. 

The defendant did not object to the admission of the notes in evidence, 
and there is nothing in legal form to indicate that the notes were intro- 
duced in evidence withont stamps. 

This Court cannot presume that the District Conrt authorized a fraud 
on the government. See 18 An, 575. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be annulled, avoided and reversed; and it is further ordered, ad- 
judged and decreed, that the plaintiff, Amos Towne, do recover of the 
ruceession of Joseph I’. Auge Bossicr, the sum of six hundred and sixty 
dollars and sixty-six cents and two-thirds of a cent, with interest thereon 
at the rate of eight per centum per annum, from the 10th day of June, 
1858, till paid, and the costs of suit in the District Court. 

It is further decreed, that this sum, interest and costs, be paid by I’. A, 
Bossier, the executrix of the succession of Joseph I’. Auge Bossier, de- 
ceased, in due course of the administration of the succession. 

It is further decreed, that plaintiff pay the costs of this appeal. 
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No. 1256.—Joun M. Bacu vr. M. Vernors et als. 


The assertion of title by a third party to property about to be sold at judicial sale gives him a standing 
in court, by third opposition, to claim the proceeds of the sale in preference to others, and by that 
means to ratify the sale. 


PPEAL from the District Court, Parish of East Baton Rouge, Avery, J. 
A J. W. Burgess, for plaintiff. Dunn, Burrow & Pope, for defendant. 

Instey, J. A judicial partition of a certain square of ground situate 
and lying in the city of Baton Rouge, designated on the plan thereof as 
the ‘‘ Royal Square,” having been entered in the above entitled suit, and 
a public sale thereof for that purpose effected, the city of Baton Rouge 
intervened as third opponents, claiming the whole proceeds of the sale as 
the sole owners of the property, in virtue of a title which they derived 
from the United States. ; 

For the reasons hereinafter stated, the Court sustained a motion to 
dismiss the opposition, because no legal cause was shown in the oppo- 
nent’s petition. ‘The petition of the opponents,” said the Judge, “in 
my judgment, shows no right whatever to the proceeds of the sale of the 
land heretofore ordered by this Court to be sold to effect a partition. The 
prayer of the said petition asks that the owners be declared the owners 
of the land, and asks also that the price for which it has been sold be paid 
tothem. ‘They also claim that by virtue of an act of Congress conferring 
upon them the ownership of the land in trust for the owners of it, and 
for those who have interests in and to it, they have a lien and privilege 
upon it, and, consequently, are entitled to the proceeds. Unless they 
were specially impowered by the act creating the trust to sell the same 
for the benefit of the cestui que trus/, or be authorized by the Court upon 
a proper legal showing for that purpose to dispose of it, they could not 
sell it, and if they could not sell it, they could not ratify a sale of it, and 
therefore would have no right to claim the proceeds of the sale, in ease 
such sale were made, whether legally or illegally by parties to whom it 
did not belong. Iam of opinion, therefore, that they should resort to a 
petitory action against those in possession of the land, to assert their 
rights, if any they have, and that they cannot, in the form now attempted, 
have them adjudicated.” 

From a careful examination of the opponent's petition, we think the 
Court below erred in sustaining the motion, and dismissing the opposition . 
All the allegations in their petition must be considered as true, and after 
setting forth the grant by the United States to them of the premises, 
they aver that when the grant was made, there were no other owners 
thereof but the United States, whose title they held absolutely and uncon- 
ditionally in fee simple. This would certainly give them a standing in 
Court under Article 396, part 1, et seq, C. P., to claim the price in pre- 
ference to others, who had no title to the land, and by that means ratify 
the sale. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court dismissing the opposition be annulled, avoided and 
reversed, and it is further ordered, that the opposition be reinstated, and 
the case remanded to be proceeded in according to law, at the costs of 
the appellees. 
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State of Louisiana v. Butman. 


No. 1325.—Sratre or Lovurtsiana rc. BENJAMIN Burman. 


In cases of conviction of the crime of libel, the law authorizes punishment by tine or imprisonment 
or both, at the discretion of the Court. Acts of 1855, sec. 21. ? 

Where the Judge has limited his sentence to a fine, he cannot imprison more than twelve months jn 
default of payment of the fine. Acts of 1855, sec. 4. 


PPEAL from the Distri¢t Court, Parish of St. Tammany, Eiis, J. 
A, S. Herron, Attorney General, for the State. (. H. Penn, for 
defendant. 

Hyman, C. J. This case was on appeal to this Court in 1860, and was 
remanded to the District Court, with instructions to the District Judge to 
pronounce sentence on the accused according to law. See 15 An. Rep, 
p. 166, 

In compliance with the instructions from this Court, the District Judge 
rendered judgment against defendant, sentencing Irim to pay a fine of five 
hundred dollars and the costs of prosecution, and decreeing that, in de- 
fault of payment thereof, the defendant be imprisoned in the parish jail 
‘for twelve months. 

The law authorized punishment for the crime of libel (of which crime 
defendant was convicted), fine or imprisonment, or both, at the disere- 
tion of the Court. (See act relative to crimes and offenses, section 21, 
approved March 14, 1855.) 

This discretion is limited, so that the fine shall not exceed one thousand 
dollars, nor the imprisonment two years. (See 6th section of an act rela- 
tive to criminal proceedings, approved March 14th, 1855.) 

The law further declares that, when the Judge limits his sentence to a 
tine, he cannot decree that the person sentenced be imprisoned more than 
« year for default of payment of the fine. (See 4th section of same 
act. ) 

It appears that the District Judge has decreed against defendant under 
the provisions of the last named section. 

He has not exceeded the limits of the law, either in the fine or term of 
imprisonment. 

The defendant has appealed from the jndgment of the District Jndge 
for the purpose of delay. 

Let the judgment of the District Judge be affirmed. 





No. 1272.—Joun Reeve r. Mrs. M. E. Doventy, and L. D. CHance. 


The want, failure, or illegality of consideration may be established by parol testimony between the 
parties to the note. 

Where the consideration of a promissory note is shown to be Confederate treasury notes, the Courts 
of this State will not enforce its payment. 


4 PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
IL WF. Kernan, for plaintiff and appellant. Cross & Hardee, and 
Race, Foster & EF. 7. Merrick, for defendants. 
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Reeve v. Mrs. Doughty et al. 





“Flows, J. This is a suit upon a promissory note for $533 28, with 
ten per cent, interest, signed by the defendants, who allege that the whole 
eontract is null and void, being based on a consideration (Confederate 
treasury notes) reprobated by the policy and laws of the United States. 

The case was tried by a jury, and a verdict and judgment for $63 09 
were given in favor of plaintiff, who, after an uneffectual effort to obtain 
a new trial, has appealed. 

Our attention is called to a bill of exceptions to the ruling of the Judge 
aquo, almitting parol testimony to prove the consideration to be Con- 
federate treasury notes, to which plaintiff objected on the ground that 
defendants could not contradict their written acknowledgment and 
parol. 

The want, failure, or illegality of consideration may be established by 
parol between the parties to the note. 12 M. 402, 475. 3M. 643. 1N. 
$. 90,625. 8 N.S. 558. iL. 197. 101. 390. Ina case like the present 
the paramount interest and policy of the public require, that sucha 
defense should be allowed and established, and it is seldom, if ever, that 
other than parol evidence exists. 10A.199. 12 A, 219. 

The evidence is direct that the consideration of the note sued on was 
‘| - Confederate treasury notes, and the whole contract is therefore null. 17 
A. 263. The plaintiff is in possession of the evidence of an obligation 
which cannot be recognized in the Courts of this country. We agree 
with his counsel in the proposition that, defendants either owed him the 
amount of the note, or they owed him nothing; but the cause of the 
contract, the consideration of the notes being manifestly unlawful, against 
law, good morals and public order, exacted no obligation on the part of 
the defendants. There should have been 2 judgment rejecting plaintiff's 
demand. 

It is thezefore ordered that the judgment appealed from be reversed, 
and the verdict of the jury set aside, and it is now ordered that the 
demand of the plaintiff be rejected, with costs in both courts. 


No. 1286.—James Nasu v. A. L. East. 


Ina suit brought on a promissory note by a third holder against the maker, the payee and endorser 
is acompetent witness for the maker to prove a subsequent agreemert between the maker and 
payee, then the holder by which the note was to be extinguished. . 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiff and appellee. Welea & Hunter, for 
appellant and defendant. 

Howett, J. This is an action on a promissory note by an endorser, 
after maturity, against the maker, the defense to whichis a failure of con- 
sideration, and a subsequent agreement between the maker and payee, 
that the note should be extinguished by an account held by the maker 
against the mother of the payee. 

The only question is presented by a bill of exceptions taken to the 
ruling of the District Judge, excluding, on the score of interest, the tes- 
timony of the payee offered hy the defendant and appellant. 
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Nash v. East. 





If he be viewed as an unconditional guarantor to his immediate endor. 
see, he is called on to testify against his own interest, as the release of the 
maker may make him solely liable. Butif he stands in the same sitnation 
as the drawer or endorser of a bill, his endorsement creates a collateral 
liability only, which is dependent on a reasonable presentment and notice, 
which must be shown before the liability is fixed. Story on Notes, #198, 
133, 134; 12 M. 177. 

In either view he is 2 competent witness for the maker. 

Justice requires the case to be remanded to afford the parties an oppor. 
tunity to have their rights adjusted, as the record does not enable ns to 
do so. 

It is therefore ordered that the judgment appealed from be reversed, 
and the case yemanded, to be proceeded in according to law, with instrue. 
tions to the District Judge to :«dimit the testimony of L. W. Brown, the 
endorser, 

Plaintiff to pay costs of appeal. 


No. 1208.—Marnia EE. Mitten and Husband «. V. J. Depry et als, 


A suit is brought against the surcties on a tutors bond, and defendants oliain an order of Court sus 
pending all further proceedings in the cause, until the rights of plaintiffs and other parties con 


testing them, under certain seizures of the tutors property, made since the institution of the 
suit, shall be determined : 4-7 /—That an irreparable injury may resalt from such interlocutory 
decree, and the plaintiffs are entitled to an appeal therefrom. 


Where an exception has been tried and overruled by the District Judge, the same questions involved 
in the exception cannot be pleaded in the form of a motion toe suspend further proceedings in the 
cause: this would be to renew and re-examine the exception which had been overruled The det 
sion on the exception may be reviewed with the merits on appeal. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
A Bariow & Pope, for plaintiffs and appellants.  Tuihot & Petit, for 
defendants and appellees. 

Howe tt, J. A motion is made to dismiss the appeal in this case, on 
the ground that the judgment appealed from is not a final one, nor is it 
such an interlocutory order or decree as will cause an irreparable injury 
to the appellant. 

The suit is brought against the sureties on a tutor’s bond, and, during 
the progress of the cause, the defendant, V. J. Dupuy, made a motion te 
suspend all further proceedings until the rights of plaintiffs, and other 
parties contesting them, under certain seizures of the tutor’s property, 
made since the institution of this suit, to satisfy the claim of plaintiffs 
against said tutor, shall be determined, on the ground that said defendant 
is entitled to avail himself of the benefit of any sum recovered of his 
principal, the tutor, or any amount from which the said tutor might be 
released by the /aches, informal and irregular proceedings on the part of 
plaintiffs in said seizures. ‘The judgment granting this motion, and sus- 
pending indefinitely all further proceedings, is the one appealed from ; 
and we think it one which may cause irreparable injury to the appellant. 
It is something more than an ordinary continuance, By it plaintiffs are 
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prohibited from prosecuting their rights, until other proceedings in other 
cases are concluded, thus procrastinating the suit to an indefinite period, 
which might result in a virtual denial of justice. The contests arising 
out of the seizures in question, the determination of which the proceed- 
ings in this case are ordered to await, may be protracted in the lower and 
appellate Courts, and, in the mean time, the condition of defendant 
changed, and the rights of plaintiffs seriously impaired. 

The motion to dismiss must be overruled. 

The question presented on this appeal is properly one of practice. 

The defendant, Dupuy, filed an exception that plaintiffs had no right of 
action against him as seeurity on the tutor’s bond, until the necessary 
steps shall have been taken to enforce payment against the principal. 
This exception was overruled, whereupon he filed an answer, and after- 
wards an amended answer, renewing the grounds of his exception as : 
defense to the suit, setting forth certain acts of plaintiffs as operating his 
release from liability, and other proceedings on their part, which entitle 
him to have this suit suspended until they are disposed of. 

At a subsequent term of the Court, he makes virtually the same matters 
the basis of a motion to suspend further proceedings. This is a practice 
unknown to our law or jurisprudence. If plaintiffs had a right of action 
against the surety, as the Coutt had decided, they were entitled to prose- 
cute that action to a judgment, without reference to their proceedings 
against the principal. ‘The correctness of the ruling on the exception can 
be reviewed on appeal from the final judgment on the merits. 

Plaintiffs either had a right of action against the surety on the tutor’s 
bond, or they had not. Their right of action having been recognized by 
the Court, the order suspending proceedings, for the cause alleged, was 
irregular; it was virtually renewing and maintaining the exception which 
had been overruled. ‘The fact that plaintiffs, pending their action against 
the surety, discovered and levied upon property of the principal, does 
not, in our opinion, lessen their right to prosecute an action already ac- 
corded to them, whatever may be the effect thereof, under an execution 
on any judgment they might obtain. 

It is therefore ordered, that the judgment appealed from be reversed, 
and the case remanded to be proceeded in according to law; defendant 
and appellee to pay costs of appeal. 

Labavve, J., recused. 


; f _ ‘ em ” ram 
No. 1215.—Nenson Ports vr. Mus. Ek. Buancuanp, Wife of F. Coonxry, 
et als. 

A part of the heirs of an estate sold to the other heirs their ipterest in the property of the succession, 
consisting of land, slaves and movables. TThe vendees spe: cally mortgaged ** said land, slaves and 
movables,”’ to secure notes given in part payment, and in said mé¥tgage described the whole pro 
perty of the succession: //el/—That the mortgage attached to the whole property, and not alone 
to the interests conveyed by the vendors. 


ao from the District Court, Parish of West Baton Rouge, ’osey, J. 
Barrow & Pope, for plaintiff and appellant. Furrot & Lamon, for 
defendant and appellee, 
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Potts v. Mrs. Blanchard et als. 


Howett, J. On the 16th February, 1859, four of the heirs of Widow 
Blanchard sold to the remaining eight heirs, ‘‘all their right, title, claim 
and interest in and to the succession of their late mother, deceased, and 
consisting in lands, slaves and movable effects as set forth and described” 
in the act of sale, taking in part payment twelve notes to secure the 
payment, of which ‘‘at maturity said land, slaves and movable effects 
shall remain specially mortgaged and hypothecated in favor of the ven- 
dors, or any holders of said notes.” The vendees’ formed an ordinary 
partnership under the style of V. Blanchard & Co., which firm, on 234 
February, 1859, borrowed $20,000 from Nelson Potts, plaintiff, and mort- 
gaged all the property which belonged to the succession, and the same as 
described in the first named act, to secure the payment of the note given 
for the loan. 

Plaintiff brought this suit against all of the said heirs to have his 
mortgage decrecd to have priority over that in favor of the said vendors, 
so far as the two-thirds of the property originally owned by said vendees 
were concerned. He subsequently filed a supplemental petition, asking 
for judgment against the members of the firm of V. Blanchard & Co., 
jointly. 

Three of the said vendors deny the preference claimed by plaintiff, and 
aver that as holders of the notes taken by them they are entitled to prio- 
rity of rank over plaintiffs as mortgage creditors. The fourth one excepted 
to the action, alleging that she has no interest, having parted with her 
portion of the notes. 

Judgment was rendered sustaining this exception, and rejecting plain- 
tiffs demand of priority of rank, from which he appealed as to the three 
heirs only, who answered. 

The question presented is one of constraction of the act of mortgage, 
given by the purchasing heirs to their vendors, the appellees—whether or 
not the whole property described in the act of sale and mortgage was 
mortgaged, or only the proportion or interest sold. 

We think there can be no doubt that the mortgage was intended to be, 
and was actually given upon the whole property, susceptible of mortgage, 
belonging to and constituting the succession inherited by the contracting 
parties, and which was described fully in said act. The vendors sold only 
their interest in said succession, the property in which that interest or 
right existed, and with reference to which the parties contracted, was the 
entire property of the succession, consisting of lands, slaves and mova- 
bles, to all of which the vendees and mortgagors acquired a title by the 
act of sale, and the clause establishing a mortgage in favor of the vendors 
or other holders, stipulates that ‘‘ said land, slaves and movable effects 
shall remain specially mortgaged and hypothecated,” to secure the pay- 
ment of the notes given. It does not say the proportion sold, but the 
property described, and the description is of the whole property. 

The use of the word ‘‘ remain,” makes it no lessa contract of mortgage 
affecting the property intended to be incumbered. 

If any doubt existed, as to the interpretation of the mortgage clause, 
it should, we think, under Article 1952, C. C., be interpreted against the 
mortgagors, who are the obligors in the contract of mortgage, and whose 
duty it was to expressly enumerate the property mortgaged, and to state 
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precisely the nature and situation thereof. See C. C., Arts. 3273, 3274 
and 3275. ‘The act in this case does, however, state precisely the nature, 
situation and quantity of the property on which the mortgage is granted, 
to wit: the property belonging to the succession of Widow Blanchard 
fully set forth and described in the act of sale, the interest in and to which 
of four of the heirs was soll to the remaining eight heirs, the latter 
acquiring title to and mortgaging all of said property in the same act. 

The authorities cited by plaintiff do not sustain his position. 

We cannot inquire into his demand for judgment on his supplemental 
petition against the makers of the note held by him, as there is no appeal 
as to them. 

Judgment affirmed, with costs. 


No. 1292.—JonatrHuan Monrcomeny et al. r. Mrs. Exeanor E. Barrow 
and Husband, and Others. 


Issues of fact, not raised in the District Court, will not be passed upon in the Supreme Court. 

Where real property was advertised by the sheriff, and on the day tixed he postpones the sale, with 
out offering the property, he must advertise the same anew for thirty days, or the sale will be 
declared null. 

Discretion in the execution of legal solemnities cannot be supported. 


PPEAL from the District Court, Parish of West Feliciana, Cooley, J. 
[ I. HW. Farrar wand R. Moulgomery, for plaintiffs and appellees. 8. 
J. Powell, Collins & Leake, and Race, Foster & BE. T. Merrick, for defen- 
dants and appellants. 

Howett, J. This suit is brought to annul the sale of a tract of land 
belonging to the insolvent succession of Wm. KR. Barrow, deceased, made 
by the sheriff at the instance of the creditors. 

A motion is made to dismiss the appeal, on the ground that all the ere- 
ditors of the succession are not made parties to the appeal. 

1f any others than plaintiffs have an interest in maintaining the judg- 
ment of the lower Court, that interest is covered by the insertion in the 
appeal bond of the words, ‘‘and others,” as obligors—the appeal having 
been granted on motion in open Court. 

The motion to dismiss must be overruled. 

An exception was taken to the capacity of the Bank of Louisiana to 
stand in judgment, but not being urged in this Court, it is considered 
waived, 

Of the many grounds, taken by plaintiffs in their petition, for setting 
aside the sale, two are urged in this Court, to wit : 

1. That the legal notices to creditors, required by law m insolvent pro- 
ceedings, were not given. 

2. That the property was not advertised for the length of time required 
by law for the sale of immovables. 

Another ground, that the sheriff did ndt sell personal and real property 

Sor cash, to the amount of $20,500, before selling any of the land on a cre- 
dit, as directed in order of sale, is raised before us; but not having been 
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Montgomery et al. v. Mrs. Barrow et als. 
pleaded or passed on in the lower Court, such an issue cannot be made 
here, this Court not being vested with original jurisdiction. 6 R, 265. 
7R. 138. 19 A, 45. 

We consider it necessary to examine the second point only, deeming it 
fatal to the validity of the sale. 

The whole property of the succession was advertised on the 9th Deeem. 
her, 1865, to be sold by the sheriff, at the late residence of the deceased, 
on the 10th Jantiary, 1866, on which day he sold'the personal proy erty, 
wmounting to only S461, and, withonl ofering the immoruble property, post- 
poned the sale thereof to the 3d day of February, at the court-house, 
continuing the same advertisement, with a notice at the foot of it, in the 
paper of the following week, of the postponement ; ou which day, being 
twenty-four days after the first day, and about twenty days after the 
second advertisement, the land in controversy was sold, and bought by 
the defendant, Mrs. Eleanor LE. Barrow, one of the heirs. 

It does not appear that the sheriff was unable, for want of time, to com- 
plete the sale on the first day, but, in bis return, he states that the sule 
was postponed because there were no bidders for real property present, 
He dees notinform us how he ascertained this fact, while his return 
shows that Mrs. Barrow, who bought at the second sale, must have been 
present, as she purchased most of the personal effects. 

Admitting the necessity aud propriety of a postponement, we think the 
law applicable to such cases required the second advertisement to be for 
thirty days, which is the only advertisement prescribed for the sale of im- 
movable property belonging to successions (see C. C. 1159), except as 
provided by Article 990 C. P., which directs that property, which doves 
not bring the appraised value «/ i/s jfirst offering, shall be sold within a 
given time on a credit of twelre mouths, and cannot be held to apply to the 
present case, in which the property was not offered at the first sale, but 
was sold on the terms fixed by the creditors, and should have been adver- 
tised de novo for thirty days. Unless some special law is shown, provid- 
ing a different rule for such a case, the general law must be followed, and 
that law requires thirty days’ advertisement of real estate. 

‘* The doctrine of discretion, in the execution of legal solemnities, can- 
not be supported on any ground—even that of necessity. ‘The abuses to 
which it would open a door are too obvious to require any comment.” 

Judgment was rendered in the lower Court in favor of plaintiffs, which 
we think correct. 

Judgment affirmed, with costs. 


No. 1179!3.--AutMa J. Mpnson, Wife of G. A. Graves, r. Frasets EF, 
Roperrson, Administrator. 


An endorsement of payment on the back of a note, without evidence showing when and by whom 
such endorsement was made, will not interrupt prescription. 

Where a note is prescribed on its face, and it is not proved that plaintiff could not have brought bis 
aetion at an earlier date, the plea of prescription will prevail. 

‘rhe mere existence of the late war did not of itself suspend prescription. 


PPEAL from the District Court, Parish of Terrebonne, Gules, J. 
Clifford Belcher, for plaintiff and appellee, FS. & FS. Goode, 
for defendant and appellant, 
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Mrs. Munson v. Robertson. 


LanavveE, J. This suit is brought against the estate of Royal March, 
on a mortgage note dated 5th January, 1858, payable twelve months after 
its date, for $5,000, with a credit endorsed on the note, 26th June, 1860, 
for $440 50. 

The defendant, among other defenses, specially pleaded the prescription 
of five years. 

The District Court, after hearing the evidence, gave judgment for 
plaintiff, and the defendant took this appeal. 

The citation and petition were served twice on the defendant. On the 
th June and 19th July, 1865. 

It is contended that the payment credited on the note 26th June, 1860, 
acknowledged the debt and interrupted prescription, but there is no 
evidence showing by whom and when this endorsement was made, and it 
is well settled that, without such proof, the credit would not interrupt 
prescription, 11 R. 449. 4A. 419. 7 A. 548. 10 A. 275, 12 A. 661. 
Therefore, the prescription commenced running from the 8th of January , 
1859, and the note was prima facie prescribed on the 9th of January, 
1864; in that case, it was incumbent on the plaintiff to prove facts or 
circumstances, showing that prescription had been interrupted or 
suspended. 

There is nothing in the record going to show that plaintiff could not 
have brought her suit sooner; the mere existence of the war did not sus- 
pend prescription as a general rule. Upon questions of prescription, the 
circumstances and facts of each case, and the respective situation and 
residence of the parties must be taken into consideration as to the 
impossibility of bringing suit. 

As the case stands, by the evidence in the record, were we to pass upon 
the question of prescription, we are satisfied that the note would be 
considered prescribed. We think that justice requires the remanding of 
the case, in order to give the plaintiff a chance to show by further evi- 
dence that prescription was interrupted or suspended. Both parties 
have suggested in their briefs, the remanding of the case in order to 
have an opportunity to introduce further evidence on both sides. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided, and that the case be remanded for further 
proceedings according to law; the plaintiff and appellee to pay costs of 
appeal. 


No. 1321.—Enut Dancerrrecn, f. m. ¢., r. Wa. N. Favver. 


Where a person has been decreed to be the owner of a mule, in the possession of another, he is enti- 
tled to recover it, and hire for its services while in the possession of defendant, but he cannot 
recover its value in money, in default of delivery, without proof of what the property is worth. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
D. J. Wedge, for plaintiff and appellee. MeVea & Hwiter, for defens 
dant and appellant. . 
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Hyman, ©. J. The plaintiff, who styles himself in his petition a .. 
«., brought suit to recover of defendant a mule. 

He prayed in the alternative, either that he recover it or its value. 

He also asked judgment against defendant for the value of its services 
from the time defendant was in possession of the same, to wit: January, 
1865, to 25th JInly, 1866, the time when suit was instituted, 

Plaintiff sequestered it, and defendant released it from sequestration, 
by giving bond and sceurity for its delivery to plaintiff; in the event 
judgment should be rendered against him, defendant. 

The District Judge rendered judgment, decreeing that plaintiff was 
vwner of the mule, and condemning defendant to deliver it to plaintiff, 
and also decreeing that, on his failing to deliver it, plaintiff recover of 
him $250, its value. 

The judge further decreed in the judgment that plaintiff recover of 
defendant fifty dollars for its services. 

The defendant appeals from the judgment. 

The evidence satisfies us, as it did the District Judge, that plaintiff is 
owner of the mule. 

It was his peculium, that his master permitted him, while a slave, to 
own, and was his property when he heeame free. 

Defendant took possession of it, when it had strayed from its owner, 
and used it from January, 1865. 

The judgment of the District Judge is erroneous in decreeing defendant 
to pay $250 to plaintiff, on his failing to deliver it. There is no proof 
adduced of its value. 

The judgment for ifs services is excessive. The proof is that its ser- 
vices were not worth more than 337 50, from the time defendant took 
possession of and used it, up to the institution of suit. 

It is decreed that the judgment of the District Court be annulled, 
uvoided and reversed, and it is further decreed that defendant deliver the 
mule to plaintiff, the owner thereof. It is further decreed, that plaintiff 
recover of defendant the snm of thirty-seven dollars and fifty cents for 
the value of its services, to 25th July, 1866, and the costs of suit in the 
District Court. 

The plaintiff to pay the costs of appeal. 


No, 853.—Rainey & Camppeci co. We. BAGLey et als. 


Anattorney has no authority to release his client's debtor, except on payment in the iegal currency of 
the United States. 


PPEAL from the District Court, Parish of St. Tammany, -/oxes, J. 
D. N. Hennen, for plaintifis and appellants. G. Wo Martina, for 
defendant and appellees. 
Instey, J. This isasnit to annul a receipt and satisfaction of judg- 
ment, and to reinstate as it stood originally on the records of the 


recorder, the mortgage held by the plaintiffs to secure their claim against 
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Railey & Campbell v. Bagley et als. 


the defendants William Bagley, and to be authorized to prosecute their 
suit ria ereculina, No. 816, entitled Railey & Campbell v. William Bagley 
et al. 

The ground for the annulment, etc., is that the plaintiffs’ counsel and 
attorney was never authorized by them to receive in payment and satis- 
faction of their mortgage claim anything but the legal currency of the 
United States, or its equivalent, and they say that they are in no wise 
pound or affected by the act of their said attorney, in receiving without 
their knowledge or consent, as satisfaction of their said claim, bonds or 
treasury notes of the so-called Confederate States. 

The defendant Bagley maintains the validity of the payment, made by 
him to the plaintiffs’ attorney, and says that the said payment was made 
to the said attorney upon a forced demand without combination or 
collusion. 

The parish recorder, who is made a party to the suit, answers that the 
special mortgage of the plaintiffs was by him, the recorder of mortgages, 
canceled and erased by virtue of and pursuant to the express order, 
command and anthorization of the District Court of the parish of St. 
Tammany. 

The facts of the case, regarding the payment made tu the attorney, are 
stated by himself in his examination on the trial. He says that he does 
not know the plaintiffs personally. He received from the firm of Railey 
& Campbell for collection the note in the suit No. 816, and the receipt of 
the witness on file shows the settlement made on the 22d April, 1863 ; 
payment was made in Confederate money—treasury notes, which are on 
their face an obligation to pay a certain sum at a stated term. On his 
cross-examination, he says: ‘‘Atthe time the suit No. 816 was brought, 
Confederate notes were the only currency. The military authorities 
threatened parties with punishment who refused to take Confederate 
money. He considered he had full power to collect and settle the debt ; 
he had several letters from the plaintiffs, but cannot find them now. He 
says that Bagley, at that time, was receiving Confederate notes for all 
debts duehim. On the 22d April, 1863, Confederate notes were received 
at par for notes and debts ; they were received as gold and silver by the 
officers of the Courts.” 

Dr. Carradine, another witness, says that at that time, in April, 1865, 
there was a great difference between specie and Confederate money, and 
between the latter and the notes of the New Orleans banks. 

The principle is settled beyond controversy, that an attorney has no 
authority to release his client’s debtor without payment; and that any 
agreement to receive payment in anything but the legal currency of the 
United States will not, without the consent of his client, be binding upon 
the latter. See 3 Rob. 278; 2 An. 328; 9 A. 488, and authorities therein 
cited, 

The attorney's receipt, in the present case, is given in full satisfaction 
of the plaintiffs’ claim, without specifying in what manner payment was 
made to him. 

This would have concluded the plaintiffs, had they not shown that the 
payment was not made in the legal currency of the United States, or any 
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thing legally equivalent to it, but in an issue deemed illegal, to wit: 
Confederate treasury notes, without their knowledge and consent. 

We are not called upon to say now what would have been the effect of 
a payment in that issue, had it been made to the plaintiffs themselves, 
but we are all satisfied that it was entirely beyond the legal scope of the 
authority of an attorney-at-law to receive for his client anything but 
lawful money or its equivalent, which is ordinarily taken as the represen. 
tative of lawful money. Noland v. Rogers, 4. N. 8. 146. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed, and that judgment he 
and it is hereby rendered in favor of the plaintiffs and against the 
defendants. 

Itis further ordered, that the payment, acquittance and satisfaction 
of judgment acknowledged and recognized by the plaintiffs’ attorney, in 
the suit No. 816, in his receipt dated 22d April, 1863, be and the same are 
hereby declared illegal, void, and of no effect, and that the property 
described in the act of mortgage, referred to in the proceedings in said 
snit No. 816, of date 26th March, 1860, to secure the note of twothousand 
dollars therein sued on, is still subject to the said mortgage therein 
recited; and that the cancellation or erasure by the recorder of mortgages 
in and for the parish of St. Tammany, of the said mortgage, on or abont 
the 20th August, 1863, is illegal and of no effect, and the said recorder is 
hereby ordered to annul the said erasure, and to restore the said mortgage 
to its proper legal inscription. 

It is further ordered, that the plaintiffs be authorized to prosecute 
according to law their suit via erecutiva, No. 816, entitled Railey ¢ 
Cumpbell vy. William Bagley, and to use such other legal remedies for the 
recovery of their said claim as they may deem necessary. It is further 
ordered, that the defendant psy the costs in both courts. 


No, 1102.—Wtnow Aurnonsr Perret r. Prerre Rovsser—Third Oppo- 
sition of Enwarp Rovsset. 


The prescription of four years, established by Article 356 of the Civil Code, does not apply where the 
minor, after he has obtained his majority, has made a settlement with his tutor, and taken the 
promissory notes of the tutor in liquidation of his indebtedness. 

The legal mortgage in favor of minors upon the property of their tutors, created by Article 3282 of the 
Civil Code, is assignable, but it cannot be extended so as to cover the expansion of the debt by the 
addition of the interest stipulated in consideration of an extension of time. 


PPEAL from District Court, Parish of St. John the Baptist, Beauvais, J. 
A, Prorosty, for plaintiff and appellant. Jo/nson, Denis, Berault € 
Legendre, and J. Bossier, for defendant and appellee. 

TALIAFERRO, J. Pierre Roussel, father and tutor to Emile Roussel and 
Edward Roussel, made a settlement with his eldest son Emile, on the day 
he attained the age of majority, viz : 11th May, 1859. The indebtedness 
of the tutor was fixed at $12,337 80. The settlement was made by no- 
tarial act, which was duly recorded on the 21st of May of the same yeas 
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On the day of settlement, the sum of $337 80 was paid, leaving $12,000 
due. ‘To this balance was added $2,880, the interest (at eight per cent. ) 
ou the principal, divided into annual installments—the whole amount be- 
ing $14,880. For the payment of this sum, the father executed seven 
promissory notes : one for 3960, payable one year after date ; two for the 
sum of $2,160 each, payable two years after date ; two for the sum of 
$2,320 each, payuble three years after date ; and two for the sum of 
$2,480 each, payable four years after date. These notes were drawn by 
Pierre Roussel, payable to his own order and endorsed by him. They 
stipulated the payment of eight per cent. per annum interest, from matu- 
rity, if not punctually paid, aud are paraphed xe curietur by the notary 
befure Whom the settlement was made. The object of the notary’s paraph 
seems to have been to identify the notes with the minor's tacit mortgage, 
as it is expressed in the authentic act, that it ‘* was reserved to his pupi- 
lary claim, the nature of which, the parties agreed, could never be con- 
sidered as changed, und which, on the contrary, they intended to main- 
tain in all its force aud integrity.” 

Que of the notes for $2,160 was transferred by Emile Roussel to Mrs. 
Perret, the plaintiff in this case, who obtained judgment upon it accord- 
ing to its tenor, on the 22d of September, 1865, with recognition of the 
legal mortgage to secure its payment. 

On the 5th of May, 1866, there was a judgment recorded against Pierre 
Roussel, in favor of Joseph Bonneville, founded (as it seems) upon one 
or more of the notes of the series, furnis}:ed by Pierre Roussel to Emile 
Roussel, as before stated. Upon these judgments executions were issued 
and seizures made, on the 15th of May, 1866, of the same property—a 
tract of land with improvements, situated in the parish of St. John the 
Baptist. 

On the 12th of July, 1862, Edward Roussel, the brother and co-heir of 
Emile Roussel, became of age. He instituted a suit against his father as 
tutor, and obtained a judgment against him on the 21st of April, 1866, 
for the same amount that was fixed as the tutor’s liability to Emile Rous- 
sel, the oldest son. The legal tacit mortgage was recognized in favor of 
Edward Roussel, as being concurrent with that of Emile’s, referred to in 
the notarial act before mentioned. An execution was issued on this judg- 
ment of the youngest heir, and seizure of the same property was made 
on the same day that the seizures of Mrs. Perret and Emile Roussel were 
made, 

Pending these proceedings, Edward Roussel, by third opposition, filed 
a petition, in which he alleged that, by virtue of his legal mortgage upon 
his father’s property, he is entitled to be paid by preference the entire 
anount of his judgment, interest and costs ; that Mrs. Perret and Bonne- 
ville have no mortgage of any kind on the property, subject to his gene 
ral mortgage ; that the mortgage right they claim is prescribed, :f it ever 
existed ; and he prayed that they be cited, and that a decree be rendered 
in his favor, as prayed for. 

Mrs. Perret answered by a general denial. She sets up the legal mort- 
gage accorded to her by the judgment rendered in her favor, in the suit 
entitled Widow Alphonse Perret v. Pierre Roussel, and also a judicial mort- 
gage yesuiting from the recording of that judgment, She denind the op. 
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ponent’s right to be paid in preference to, or concurrently with, her claim, 
out of the proceeds of the property seized. 

Bonneville does not appear to have been a party to this suit. 

On the trial of the opposition, the Court below rendered judgment 
maintaining, in favor of Mrs. Widow Alphonse Perret, the legal mortgage 
accorded to her by the previous judgment, for the entire principal of her 
claim and for the whole amount of the interest thereon, calculated at fiye 
per cent. instead of eight per cent., as expressed in that judgment, and 
decreeing that the claims of both parties be paid concurrently out of the 
proceeds of the property seized, their legal mortgages being of equal 
rank. 

From this judgment Edward Roussel, the opponent has appealed. 

The questions presented for solution in this case, are : 

1, Is the claim of Emile Roussel against his tutor prescribed ? 

2. Is the legal mortgage of minors, upon the property of their tutors, 
assignable ? 

The Article 356 of the Civil Code declares that ‘* the action of the minor 
against his tutor, respecting the acts of the tutorship, is prescribed by 
four years, to begin from the day of his majority.” 

The Article 3282 gives to ‘‘ minors, persons interdicted and absentees, a 
legal mortgage on the property of their tutors and curators, as a security 
for their administration, from the day of their appointment until the liqui- 
dation and settlement of their final account.” 

The action in the present case is not for the rendition of an account, 
nor for acts or omissions of the tutor during the tutorship, by which the 
minor suffered injury of any kind, but it is instituted by Mrs. Perret, as 
transferree of Emile Roussel, to recover a part of the sum due him, as 
ascertained by an account of the tutorship, rendered by the tutor and ae- 
cepted and approved by the minor, after he attained his majority. We 
do not think, therefore, that the prescription of four years established by 
the Article 356 is applicable. 4 La. 368. 6 La. 161. 11 KR. 491. 10K, 
173. 

The effect of the liquidation of the minor's claim was to take it out of 
the provisions of Article 356, and to place it under those of Article 3508 
of the Civil Code, limiting personal actions generally to the period of ten 
years. Butthe debt due was to be paid in installments, for which negoti- 
able promissory notes were given. ‘his would seem to indicate the pre- 
scription of five years as the one applicable to the case, inasmuch as pro- 
missory notes are prescribed in five years, reckoning from the time they 
become due. Whatever may be the nature of an obligation, evidenced 
by a negotiable instrument, it is subject to the same prescription as the 
instrument itself. ‘This is well settled in the case of Conan vy. Pulley, U 
An. 1. The note sued on by Mrs. Perret is dated 21st of May, 1859, and 
became due two years after date, that is, on the 21st of May, 1861. The 
2ist of May, 1866, was the period at which it would have been prescribed, 
had nothing occurred to prevent the prescription. Suit was instituted, 
however, on the 4th of September, 1865, and the citation served the next 
day. The obligation was not therefore prescribed. 

In the next place, it is contended that legal mortgages are siricli juris, 
und should be rigidly limited to the purposes for which they are estab- 
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lished by law. It ir ‘ in this case, that the pupilary mortgage can- 
not be extended, to . e as security for the payment of the notes; that 


it is strictly personal to the minor, and can only be exercised by him to 
enforce the payment of his claims against his tutor, and that the giving 
of the notes did not extinguish the pupilary claim, on which alone. the 
legal mortgage is founded ; that there was no novation, and that the pre- 
existing obligation was not extinguished. 

The indebtedness of the tutor to the minor, ascertained and fixed by 
final account rendered by the tutor, when the minor attains his majority, 
vonstitutes a claim or right which he may seli and transfer. The law ac- 
vords him a legal mortgage on the property of his tutor to secure the 
payment of that debt. The right of mortgage would be shorn of much 
of its value, if, when he finds it to his advantage to transfer his pupilary 
claim, he could not also transfer the right which secures its payment. If 
this right were denied him, the debt against his tutor might be rendered 
unavailable, at a time when he most needed the benefit of it. 

It is the settled rule of this Court to construe legal mortgages strictly; 
but, while this rule is kept in view, we must give them all their proper 
eflicacy. We find no law that prohibits the transfer of the legal mort- 
gage given to minors upon the property of their tutors. If public policy 
required that such transfer should be prohibited, it would be within the 
province of the legislator so to direct. We do not anywhere find that he 
has done so. On the contrary, Article 2424 of the Civil Code, declares 
that ‘‘ not only corporeal objects, such as movables and immovables, live 
stock and produce, may be sold, but also incorporeal things, such as a 
debt, an inheritance, a servitude, or any other rights.” 

Article 2615 declares that ™ the sale or transfer of a debt includes every- 
thing which is an accessory to the same, as suretyship, privileges and. 
mortgages.” 

In the case now under consideration, the usual objection, that the tacit - 
mortgage acts secretly, has no place. In the attitude in which it is placed 
by the parties, it puts aside its feature of concealment. By an authentic 
act, on the public records of the parish where the real estate is situated, 
which is affected by the mortgage, the intention of the parties is expressed 
that the right shall continue, and the notes are paraphed by the recorder 
and notary to identify them with the act. 

But, in accordance with the rule just announced, the mortgage must be 
restricted to its proper limits. It can not be extended to cover the ex- 
pansion of the debt by the addition of the interest stipulated for the 
extension of the time of payment. The tutor owed Emile Roussel, the 
elder brother, $12,000, with legal interest from the 21st of May, 1859, the 
date of the settlement. Edward Roussel, the younger brother, had judg- 
ment in his favor against the tutor for $12,337 80, with judicial interest 
from the 12th of July, 1862. The rights of the two heirs spring from the 
same source. The same legal mortgage secures these rights, and this 
equality of rights must be observed in the distribution of the proceeds of 
the sale of the mortgaged property. The judgment of the District Court 
was erroneous in allowing Mrs. Perret the full amount of the note she 
brought suit upon. It should be reduced in the ratio that $14,880 bears 
to $12,000, that is, to $1,741 93. 


23 
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It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be amended, so as to enforce the mortgage claim of Mrs, 
Perret to the extent only of $1,741 93, with five per cent. interest from 
the 21st of May, 1859; and that, in all other respects, the judgment be 
affirmed. 

It is further ordered, that the defendant and appellee pay costs in both 
courts. 


No. 441.—L. H. Parrenson v. Carr. J. Haster, Parr Owner, ayp 
Owners of Steamer Andy Fulton. 


Plaintiff shipped at New Orleans, December 18th, 186, as pilot on the Fulton, bound on a voyage to 
Bayou Magon; at Dunn's landing he voluntarily left the boat, in consequence of being told by 
the captain that wages would be stopped while the boat remained at that point: He has noaction 
in damages nor for services beyond the time actually emp!oved, he not having put defendant in 
default, 


gees from the Fifth District Court of New Orleans, Oyden, J. 
Singleton & Clack, for plaintiff and appellee. 2. & HH. Marr, for 
defendants and appellants. 

Iusuey, J. It appears from the record that on the 18th December, 
1860, the plaintiff shipped at New Orleans, as pilot on board the Andy 
Fulton, bound on a voyage to Bayou Macon. The boat had proceeded up 
the bayou as far as Dunn’s landing, when, on the 23d of the same month, 
the plaintiff left her, in consequence of a remark made by the captain, to 
this effect: ‘‘I suppose you know wages are stopped while we lay here, 
waiting to see whether we will go up or down. If the bayou rises, we 
will go up; if not, we will go back, and will board you on the boat a few 
days.” 

The plaintiff alleges that he is entitled at least to one month's wages, 
and that (having received sixty dollars) there is still due to him two 
hundred and forty dollars; and he further says, that at the place at which 
he was discharged, it was impossible to obtain avy conveyance to return 
to New Orleans, and he was compelled to travel twenty-five miles, ten on 
a raft and fifteen on foot, to reach the Mississippi river. ‘That his suf- 
ferings were very great, and he arrived at Waterproof completely 
exhausted, in consequence of all which he claims seven hundred and 
forty dollars damages. 

The defendants pleaded a general denial, and set up a special defense. 

The case was submitted to a jury, who found a verdict for the plaintiff 
for two hundred and forty dollars, with legal interest and costs, and from 
a judgment thereupon rendered the defendants have appealed. 

The plaintiff's wages were rated on the books of the boat at three hun- 
ilved dollars per month, but the testimony leaves it doubtful whether the 
hiring at that rate was by the month or by the voyage, or for the time 
only that the services were rendered. 

The plaintiff, however, put his own construction upon it; for, considering 
himself discharged by the captain, he applied for and received from the 
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officers of the boat payment for his services for the exact amount com- 
puted by the time he had rendered services upon the boat, and this 
without objection or complaint. 

Employed subsequently in the same manner, and in the same capacity 
upon the same boat at the same rated wages, (C. C. 1951) he received 
for nine days’ services, ninety dollars. If the remark made by the captain 
was really a discharge or intended as a modification of any other or dif- 
ferent contract, it was acquiesced in by the plaintiff. 

In any contingency, no action lay, because no steps were taken by the 
plaintiff to put the defendants in default. 1907 C. C. But this was not 
resorted to, because the plaintiff was satisfied that there was no unexecuted 
existing contract, and the bringing of the present suit was, as we think, 
an afterthought. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed, and it is further 
ordered that the judgment be and it is hereby rendered in favor of the 
defendants and against the plaintiff, with costs in both courts. 


No. 1289.—Turoponr ©. Srank ¢. Mrs. F. A. Bossrer, Testamentary 
Exeeutrix. 


An entry made by the clerk of the District Court in the margin of the record of appeal, opposite the 
copy of note sued on, stated that: *‘ No stamps as required by law, annexed or attached to this 


note,” is not evidence that the note was received by the lower Court without the proper revenue 
stamps. 


PPEAL from the District Court, Parish of St. Tammany, lis, J. 
Alfred Hennen, for plaintiff and appellee. (eo. H. Penn, for deten- 
dant and appellant. 

Lanavve, J. This suit is brought on four promissory notes of $1,500 
each, dated 10th June, 1858, and payable, respectively, in nine, twelve, 
fifteen and eighteen months after date thereof. 

This suit was filed on the 5th, and served with citation on the 17th 
October, 1865. 

The defendant first filed the plea of prescription of five years as a 
peremptory exception, reserving the right to answer over. This excep- 
tion being overruled, the defendant pleaded a general denial, and the 
want of consideration of said notes sued upon, the same being obtained 
under fraudulent representations, and used entirely for the use of said 
Stark, who pretended to be owner or part owner of a resurrected concern, 
called the Louisiana Courier, now a defunct newspaper, whose whole 
value, including press, type and material, did not amount to one-hundreth 
part of the sum of said notes. 

The Court below, after hearing the evidence, gave judgment for 
plaintiff. 

The defendant took a devolutive appeal. 

The defendant and appellant has abandoned in this Court all the 
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defenses made below, such as prescription and failure of consideration, to 
none of which he has called our attention, and they are considered 
. waived, bunt he insists that the notes sued upon were introduced jy 
evidence without stamps, and that the suit should have been dismissed : 
the only defense made in this Court, is as follows: 

‘This petition and notes annexed were filed 5th of October, 1865; none 
of these notes have ever been stamped, as the revenue law of the United 
States requires. 

If offered and tiled on trial below, it has been done in violation of q 
prohibitory law, and in frand of the revenne law of the United States, 
upproved 3d March, page 481. 

The defendant and appellant could not consent to the filing of these 
notes as evidence without stamps, because the law forbids it. 

There is no evidence in the record of plaintiff's demand. 

Appellant, therefore, asks reversal of the judgment of the lower Coutt, 
and that-there be judgment in his favor, with costs in both Courts.” 

The notes sued upon, being duly proved as to signatures, were offered 
and received in evidence below, without objection. 

But we find in the margin of the transcript, opposite each and every 
note, the following entry under the seal of the Court: 


‘* No stamp, as required by law, annexed or attached to this note. 
21st February, 1867. Pav Gusman, Deputy Clerk.” 


Exclusive of that entry, there is nothing in the record showing that the 
said notes were not stamped. In Roberts v. Murray, 18 An. 572, this 
Court said : 

‘*The defendant contends that the judgment should be reversed, because 
the contract of sale was received in evidence without having a stamp as 
required by the revenue law of the United States Government. 

The defendant did not object to the admission of the contract of sale 
in evidence, and there is nothing in the record to show or indicate that 
it was admitted without a stamp; and this Court cannot presume that the 
Distriet Court authorized a wrong to be perpetrated on the Government, 
by permitting an unstamped obligation to be used as evidence.” 

Now the question arises: Is the above entry legal evidence before this 
Court, of the fact that there was no stamp as required by law, on the 
notes sned upon ? 

The elerk is a ministerial officer, whose duty and power are well detined 
ly law. 

After the appeal has been allowed and the surety given, the clerk of the 
Court from whose judgment the appeal is taken, shall make a transcript 
of all the proceedings, as well as of all documents filed in the suit, and 
unnex to the same the petition of appeal, in order that the same may be 
delivered to the appellant when demanded. C. P. Art. 585. 


The clerk then is to copy all the proceedings, and all the docnments as 
he finds them in the suit, without adding to or substracting from them 
one single word. His duty was to copy the notes as they were filed, with- 
ont making any remarks creating negative or aflirmative evidence for 
either of the parties. Had even the Judge below, stated in his judgment 
that the notes were not stamped as required by law, and dismissed the 
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wit on that ground, it would be no evidence before us of that fact, as 
js well settled in our jurisprudence. 

We can, therefore, take no notice of that entry, and the record remains 
without anything showing that the notes were not stamped as required 
by law. In other respects plaintiff has clearly made out his case. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be affirmed, with costs. 
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No. 1188.—Wipow Cyprian Ricarp r, Wu. G. Harrison. 


An obligor on a special mortgage, given as additional security to a note already secured by a mort 
gage given by another party and on other property, cannot be treated asa third possessor. 

Such an obligor cannot avail himself of the plea of discussion. 

Notes endorsed in blank may be sued on by an agent or executor, having possession thereof, in his 
own name, and a judgment thereon will be res judicata. The question of ownership is unimpor 
tant, except defendant has an equitable defense against the true owner. 


PPEAL from the District Court, Parish of Ibverville, Posey, J. 
W. B. Robertson, for plaintiff and appellant. Johnson, Denis, Beraull & 
Legendre, for defendant and appellee. 

Howeut, J. Wm. G. Harrsion, as owner and holder of several promis- 
sory notes, made by P. C. Ricard, to the order of and endorsed by the 
plaintiff, his mother, and secured by special mortgage on her plantation, 
instituted executory proceedings against said property, which plaintiff 
enjoined in this action. Said notes were given in part payment of a large 
property, purchased by said P. C. Ricard, and in the act of sale the plain- 
tiff intervened, and, in order to give additional security for the payment 
of said notes, specially mortgaged and hypothecated, ‘‘in favor of Wm. 
(i. Harrison, in his capacity of testamentary executor of the succession of 
$. T. Harrison, who accepts the said mortgage, or in favor of any holder 
or holders of the said promissory notes,’’ the landed property fully 
described in said act and belonging to plaintiff. The injunction is based 
upon various matters, which will be considered in the order adopted in 
the brief of counsel. 

1. ‘The non-observance of the forms of the hypothecary action, such as 
notice to the principal debtor. 

The plaintiff cannot be viewed as a third person, coming into posses- 
sion of mortgaged property, but as the principal obligor in the act of 
mortgage, which it was competent for her, under Article 3262 C. C., to 
execute, and she is therefore not entitled to the notice and other requi- 
sites in the hypothecary action proper. 

2. The plea of discussion and the deposit of the money to defray the 
costs of discussion. 

This plea, like the preceding, is erroneously based on the assumption 
that plaintiff is a third possessor. But if she were such, the plea would 
not avail her, as the exception of discussion cannot be opposed to credi- 
tors who have a privilege or special mortgage on the property found with- 
in the possession of a third person. C. C. 3367. C. P. 73. 

3. That the mortgage granted by plaintiff is null, on the grounds of 
error, frand and intimidation. 

The record does not sustain this defense, 
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There is no evidence of any artifices or improper practices on the part 
of defendant to induce the plaintiff to become the security and mortgage 
her property in behalf of her son. On the contrary, it is evident that jt 
was voluntary on the part of mother and son, who are shown to haye 
been much pleased with the purchase and the terms and conditions, ]j 
was the son, the principal obligor in the purchase, not defendant, who 
procured plaintiff as his security. The maxim, rolenti non fit injuria, ap. 
plies appropriately. 

4. That the defendant had no right to sue in his own name to collect 
the notes in question ; that he is not a holder in good faith, but that said 
notes belonged to the minor heirs of 8. T. Harrison, deceased, and de. 
fendant is not their legal representative. 

The notes are negotiable in form and endorsed in blank by plaintiff, 
and they became thereby payable to any holder, who, though an agent or 
executor, could sue in his own name. Hen. Dig. p. 180, No. 5, 2A. 376, 
The fact that a third person is really the owner of the notes, is unimpor- 
tant, except to enable the defendant in the suit enjoined, and plaintiff iy 
this, to show an equitable defense against the true owner, which she had 
an opportunity to establish. The judgment on these notes against her, 
in favor of defendant, will be res judicaia against any one who might 
afterwards claim an interest in the notes. 18 L. 92. ‘There is nothing to 
impeach the defendant’s good faith as holder. The evidence introduced 
by plaintiff herself shows that he has been discharged by the District 
Court as executor, and recognized as the guardian, duly appointed in 
Maryland, of the minors and the agent of the legatees, under the will of 
S. T. Harrison, deceased, and, as such, put in possession of the funds of 
the estate. And whether he, or those minors and legatees are the owners, 
is, in law, immaterial to plaintiff, if she has no equities against the trne 
owner. 

The plaintiff does not complain of the want of authentic evidence to 
sustain the order of seizure and sale, but that plaintiff is not the owner 
of the evidence on which it issued. 

The injunction in this case was granted under Art. 739 C. P., without 
giving bond, and it has been held that damages, under the act of 1831, 
cannot be allowed on dissolving the injunction, as in other cases. 15 La. 
101. 

It is therefore ordered, that the portion of the judgment allowing 
damages be reversed, and that, in other respects, it be affirmed, reserving 
to defendant his right, if any he has, to recover damages in another 
action. 

It is further ordered, that plaintiff pay costs of the lower Court and 
defendant those of appeal. 
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No. 1191.—Cuarves Kock rv. M. S. Bresaten. 


Anagent authorized to endorse notes in the name of his principal, and for his use, having endorsed 
a note in his name, is presumed to have done so tor the use of the principal. 

The fact that notes are protested is not proof that the endorser thereof is insolvent. 

Anotary pubtic in the city of New Orleans is authorized to appoint one or more deputies to assist in 
making protests and serving notices, and whatever facts come necessarily within the knowledge ot 
the deputy, while thus assisting the notary may be certitied to, and are ax much evidence as though 
within the personal kuowledge of the notary. 

Notice of protest is properly served at the piace of business of the party to whom it ix addressed 

PPEAL from the District Court, Parish of Ascension, Beaurais, J. 

A Johuson, Denis, Berault & Legendre, for plaintiff and appellant. 
Burthe & Trudeau, tor defendant and appellee. 

Hyman, C. J. Plaintiff sued defendant on a promissory note given by 
F. W. C. Cook, May 21st, 1861, for $3,652 32. 

It was made payable to the order of defendant, and was endorsed by 
Martin Gordon, Jr., as agent of defendant, before its maturity, Gordon 
making himself also bound on the note, subsequently to his endorsement 
as agent, endorsed it in blank in his own name merely as endorser. On 
the maturity of the note it was presented for payment, and protested for 
non-payment, 2nd notice of its dishonor given to defendant and Gordon. 
By a written power of attorney defendant had authorized Gordon, ‘for 
defendant’s use, to make and endorse promissory notes.” 

Defendant, in answer to plaintiff’s petition, after denying all the allega- 
tions of the petition, admitted ‘‘ that Gordon had authority to endorse 
notes for him, but only for defendant’s benefit and use,” and averred that 
Gordon’s authority has ceased by his failure, before he endorsed the note 
sued on, and that the consideration of the note was Confederate money, 
the issue of rebels in arms against the Government. 

There is no evidence that the consideration of the note was Confederate 
money, and this ground of defense is abandoned by defendant. 

It being admitted by defendant in his answer, that Gordon had autho- 
rity to endorse notes for his own use, and Gordon having acted within 
the scope of his anthority by endorsing the note sued on, the presumption 
is that he acted for the purpose for which he was authorized, and there 
is no evidence in the record to the contrary. 

The evidence adduced to prove the failure of Gordon, before he en- 
dorsed the note, is that several notes had been protested, on which he was 
endorser. 

This evidence does not show that he had failed, or that it was impossi- 
ble for him to pay his debts when he endorsed the note for defendant. 

With no proof of Gordon’s failure, previous to his endorsing the note, 
it is needless to determine in this case what effect the failure of an agent 
would have on the agency conferred on him by another. 

Defendant contends that the notice is insufficient to bind him, if he be 
endorser, as appears from the notary’s certificate of notice, the certifi- 
cate being the only evidence of notice. 

First, because the statement of facts made by the notary or his deputy, 
in the notary’s certificate of notice, is not evidence. 

The certificate of the notary is as follows: ‘I, the undersigned notary, 
do hereby certify that the parties to the nute have been duly notified of 
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the protest thereof, by letters to them by me written and addressed, dateg 
on the day of the protest, and served on them respectively in the manner 
fullowing, viz: By delivering those for M. 8. Bringier, Martin Gordon, 
Jr., endorsers, to a clerk of the latter at his office (he not being there), 
by my deputy, Paul Grima, (the office of Martin Gordon, Jr., being alsy 
that of the said M. 8. Bringier,)” ete. 

The notices were delivered on the day when the note was protested, 

The facts stated in the certificate necessarily came within the personal 
knowledge of the notary or his deputy, and are evidence subject to be 
contradicted by other evidence. 17 La. 588. Act relative to bills of ex. 
change and promissory notes, xapproved March 9th 1855. The note was 
protested in the city of New Orleans by a notary of the city, and by law 
he was authorized to appoint one or more deputies to assist him in making 
protests and delivery of notices of protests of bills of exchange and pro- 
missory notes, and whatever facts which necessarily come within the 
knowledge of his deputy, while assisting in giving notices, he, the notary, 
may state them in his certificate, and the facts thus stated are as much 
evidence as if he had certified that they were within his personal knowl- 
edge. See act relative to notaries of New Orleans, 6th section, approved 
March 14th, 1855. 

Secondly, because the notices of protest were served on Martin Gordon, 
Jr., who had not authority to receive such notice. 

The certificate of the notary shows that notices were served on Gordon, 
and on defendant. 

Thirdly, because the notice to defendant was not put into the nearest 
post-office when protest was made, addressed to him at his usual place of 
residence, to wit: the parish of Ascension. 

Defendant, in support of this position, refers to the act relative to bills 
of exchange and promissory notes already referred to by us, 

This act did not change the commercial law, as to the place where 
notice of dishonor of bills or notes were to be sent or delivered. 

Notices of dishonor of a note or draft is delivered at the proper place, 
when delivered at the office or piace of business of a party to a bill or note. 

The District Judge rendered judgment against the plaintiff, and he is 
appellant from the judgment. The judgment is erroneous. 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be annulled, avoided and reversed. 

It is further decreed, that plaintiff recover of defendant the sum of 
three thousand six hundred and fifty-two dollars and thirty-two cents, 
with interest thereon, at the rate of eight per cent. per annum, from the 
24th day of December, 1861, till paid, and costs of this suit. 


‘No. 1285.—SrerHen Brapvy vr. WiuuiaM Orrurrt et al. 


Claimants of land under tax sales are held rigidly to show that all the requirements of law have been 
fully complied with. It is incumbent on them to produce the assessment and show its legality. 


en from the District Court, Parish of East Feliciana, Posey, J. 
MeVea & Huuter, for plaintiff and appellant. Fwqua & Nilbourne, 
for defendants and appellees. 
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- Brady v. Offutt et al. 


TauiaFERKO, J. This is a petitory action brought by the plaintiff to re- 
cover a tract of land in possession of the defendants, who, as he alleges, 
illegally retain the same, to his great annoyance and injury. He prays 
judgment decreeing him to be the owner of the land ; that he be put in 
possession, and that defendants be condemned wo pay him two hundred 
dollars per annum rent, so long as they continue to withhold the same. 

The defendants oppose to the plaintiff's title a deed made to them by 
one Nonworthy, a parish tax collector, who sold the land for parish taxes 
iu December, 1850, at which sale the defendants purchased. Judgment 
was rendered in the Court below in favor of defendants, quieting them in 
their possession; and the plaintiff appealed. 

The plaintiff shows a regular chain of title from Shields, the original 
grantee ; and he shows that Chambliss, who bought from Shields, was the 
owner of the land by regular conveyance of record in the parish in which 
the land is situated, at the time it was sold for parish taxes. ‘The defen- 
dants introduced a certified copy of the assessment of the land for the 
year 1849, showing that the parish tax on the land for that year was one 
dollar and forty cents ; and that it was assessed as the ‘* Mooney tract.” 
Tp the adjoining column of description, it is stated to contain six hund- 
red and forty acres ; its boundaries on three sides are given, and stated 
that it is *‘ known as the Shields tract.” They also show the act of sale 
made by the tax collector, in which he specifies boundaries, and designates 
the land sold as the ‘*‘ Mooney tract.” 

It has been settled by several decisions of this Court, that the claimants 
of land under tax sales are held rigidly to show that all the requirements 
of the law in regard to them have been fully complied with, under pain 
of nullity. Itis incumbent upon such claimant to produce the assess- 
ment of the property, and to show the legality of the assessment. In re- 
gard to parish taxes, an ordinance of the police jury, levying the tax, was 
held necessary in a case very similar to this, in 16 An. 118, Templeton v. 
Board of Levee Commissioners. 

Here no ordinance is shown, ‘The assessment was made in the name 
of “* Mooney,” a non-resident, in whom no right whatever is shown to 
have ever existed ; while it appears that, at the time of the assessment 
wid the sale, the title of Chambliss was of record in the parish. In con- 
formity with the well-settled rules, in relation to forced alienations of this 
character, we feel bound to consider the defendants’ title defective, and 
that the judgment of the lower Court should be reversed. 6 N.S. 348, 
TL. 50. 10 L. 283. 13 L. 205. 4 An. 248. 6 An. 542. SAn. 19. 10 An, 
329. 14 An. 210. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered, 
adjudged and decreed, that the plaintiff have judgment in his favor, de- 
creeing him to be the owner of the tract of land described in his petition; 
that he be put in possession of the same, and that a writ of possession to 
that effect be issued. It is further ordered that defendants and appellees 
pay costs in both courts. 
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No. 1320.—J. B. Graves v. Harpesry & Harris. 


The pleaof a tenderof payment in Confederate money will not avail defendant, although it was the 
circulating currency at the time. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J, 
Muse & Pipkin, for plaintiff and appellee. /. Hardesty and MeVey 
& Hunter, for defendants and appellants. 

Tauiarernro, J. This suit is brought on a promissory note for the sun 
of $4,558 50, executed in solido by the defendants in favor of D.C. Har. 
dee, executor of Ezra Stokes, deceased, dated October 12th, 1863, ang 
made payable twelve months after date, with eight per cent. interest from 
date. . 

The defense is, that the note was given for cotton at a time when Con. 
federate money was the only currency in circulation; that some time ip 
1864, in view of meeting the payment of this debt, a large amount of this 
cotton was sold and atender made in Confederate money, which was 
refused. ‘The defendants offered a witness to prove that the consideration 
of the note was Confederate money. Objection was made by plaintiff, 
but the objection was overruled, and the witness allowed to testify. He 
failed, however, to prove that the consideration was Confederate money. 
He stated that in the year 1864, greenback or United States money was also 
in circulation to some extent in that section of country, and he thought 
the Confederate officers used about as much of it as they did of the Con- 
federate money. 

It appears that a part of the cotton sold to the defendants was retained 
by the executor, and refused to be delivered until defendants gave secu- 
rity for the payment. The cotton belonged to the succession of Ezra 
Stokes, deceased, and was sold at a probate sale. The notes taken at the 
sale were afterwards partitioned between the widow (who subscquently 
married Graves) and the heirs of Stokes. An adjustment was afterwards 
effected by which the plaintiff and heirs were to take the cotton detained 
at sixty cents per pound, on a pro ra distribution among the holders of 
the cotton notes. 

By this settlement another note of defendants to the estate was paid, 
and left a balance over of $148 87, to be applied as a credit on the note 
sued upon. 

We see nothing in the defense having the least weight. The plaintiff 
has fully made out her case, and judgment was properly rendered in her 
favor. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed with costs, in both courts. 


PP PAIAAIDA DD POrmrnrnnwrwrmrwmrnw—wu 


No. 1309.—ALEXANDER WALKER v. AvELICIA ACKLEN. 


Plaintiff, in his petition, alleges an indebtedness by defendant in her own right, and as tutrix to her 
minor children, but prays judgment against her, and has citation served on her only in her own 
right. A judgment against her as tutrix will not be sustained. 

The judgment of the Court must conform to the verdict of the jury. 

PPEAL from the District Court, Parish of West Veliciana, Cooley, J: 
Merander Walker and W. D. Winter, and D. C. Labatt, for plaintiff 
and appellee. Wickliffe & Miller, for defendant and appellant. 
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Walker v. Acklen 


TatiaFERRO, J. The record of this suit presents proceedings so ano- 
malous and irregular, that we find it impracticable to render a decree in 
the case. The action is founded upon a joint contract. The petition 
alleges indebtedness by the defendant in her own right, and as tutrix of 
her minor children, and prays judgment against her in her own right 
alone. The defendant was not cited in her capacity of tutrix. We are 
at a loss to know whether the jury intended to render their verdict against 
poth the parties alleged against, or against one of them alone. The 
judgment, as written up, does not seem to be sustained by the verdict. 
We think the ends of justice require that the case should be remanded. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled and avoided. It is further ordered, that the 
case be remanded to the Court of the first instance to be proceeded with 
according to law, with leave to the parties to amend their pleadings, the 
plaintiff and appellee paying costs of this appeal. 


Rehearing refused. 


No. 1262.—Ws. L. Hvtcntnson rv. S. D. & H. Rictarpson. 


The fact of defendant heing in the Confederate service, and thus avoiding citation, does not interrupt 
prescription. 


PPEAL from tlie District Court, Parish of St. Helena, ilis, J. 
fa Jas, A, Williams, for plaintiff and appellee. /. FL Russell, for 
defendant and appellant. 

Reporter.—This action was commenced in Jannary, 1865, on a promis- 
sory note which became dune in January, 1859. Defendant pleaded the 
prescription of five years. Plaintiff, in answer to this plea, prodnces tes- 
timony to show that defendant was in the Confederate army, and thus, 
hy his own act, prevented the commencement of this action. 

The testimony is materially as follows : 

Witness Ellis says : ‘‘I saw defendant in Camp Moore, in the latter 
part of 1861; he was captain of a company in the Ninth Louisiana Regi- 
ment. I know he was still in the service in 1862.” 

Witness Welsh says : ‘‘ Defendant, Hardy Richardson, was post-quarter- 
master from the latter part of 1863 to the surrender, in 1865,” 

It is admitted by defendants’ counsel, that the Act of the Louisiana 
Legislature relative to procecdings ugainst persons in the military or 
naval service of the State, or of the Confederate States, approved Decem- 
her 21st, 1861, was in force and recognized by the Courts as law, and as 
applying to this case. 


Howett, J. This is an action upon a promissory note, due on 12th 
January, 1859, against which the prescription of five years is pleaded by 
H. Richardson, against whom alone judgment was rendered. 

He accepted service of the petition on the 10th January, 1866, about 
seven years after the maturity of the note sued on, and there is no legal 
evidence in the record showing an interruption or suspension of the pre- 
scription pleaded. 


. eee 
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Hutchinson vy. 8. D. & H. Richardson. 


It is therefore ordered, that the judgment appealed from he reversed, 
and that there be judgment in favor of defendant, Hardy Richardson, 
with costs in both courts. 


Same Casre.—On Apprication For REWEARTNG. 


Howrtut, J. A rehearing is asked tor in this case, on the ground that 
su motion to dismiss the appeal was not passed upon. 

In the application, it is admitted that said motion was not in the record, 
but it was filed ; and, on referring to the clerk’s docket, we find an entry 
of the filing of a motion to dismiss, on 24 March, 1867, which motion, for 
the first time, comes to our knowledge on the application for a rehearing, 

The appeal was made returnable, and the transcript filed, on Monday, 
25th February, 1867. Court was held on each day of that week, except 
Saturday, March 2d, when the motion was filed. More than three judicial 
days had elapsed, and the motion, consequently, came too late. 17 A. 21, 
The case was submitted on the 4th, upon the brief of counsel for defen- 
dant—no brief of plaintiff's counsel or motion to dismiss coming into the 
hands of the Court—and the case decided on the 11th. Under these eir- 
cumstances, we do not feel authorized to open the case for the purpose of 
examining a motion to dismiss the appeal. 

Rehearing refused. 


No. 306.—Grorce H. Witry rv. Woopman & BEMENT. 


No such proceeding as a plea in abatement, or bar to the action, is known to or recognized by our law, 
‘Che execution of a judgment can be stayed only by injunction and bond. 


PPEAL from the Sixth District Court of New Orleans, J/ovell, J. 
A Race & Foster, for plaintiffand appellee. Emerson & Huntington, for 
defendants and appellants. 

Lanavve, J. This suit was brought against the defendants, upon their 
xeceptance of 2 draft, payable to the order of plaintiffs, for S500. 

The defendants, for answer, pleaded a general denial and preyed for a 
judgment in their favor. 

The Court below, after hearing the evidence, gave judgment in favor of 
plaintiff, for $500, with interest and costs of suit and protest. No appeal 
was taken from that judgment. 

But, subsequently, the defendants filed a document of the following 
tenor, and which they calla plea in bar: 

‘‘Now come the defendants in the above entitled suit, an2 to the Court 
aforesaid respectfully represent that the plaintiff onght not further to 
prosecute the same, or further to proseente the writ of fieri facias 
herein issued against the defendants, because they say that the 


said plaintiff is en alien, born and resident in foreign parts, to 
wit: the State of Missouri, and out of the allegiance of the State 
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of Louisiana and of the Confederate States of America, and with- 
in the allegiance of a foreign country and government, to wit: the 
country and Government of the United States of America, of which one 
Abraham Lincoln is President ; and that said plaintiff, before and at the 
trial of the institution of said suit, was and now is inhabiting and resid- 
ing in the said United States of America. And respondents further say, 
that, after and since the issuing of said writ, a public war has been com- 
menced and proclaimed, and is now carried on and waged between the 
said Confederate States, within which and under the allegiance of which 
defendants are and reside, and the said United States of America and the 
Government thereof ; and that the said plaintiff is an enemy of said Gov- 
ernment of the Confederate States, and adhering to the enemies thereof, 
all which resposdents are ready to verify ; and defendants also show that, 
since the issuing of said writ, they have obtained a respite from their 
debts and creditors, by virtue of proceedings in the Sixth District Court 
of New Orleans, in the suit of Woodman & Bement v. Their Creditors, of 
which plaintiff had notice and was placed upon the bilan ; whereupon 
they pray judgment that all further proceedings and writ herein be stayed 
and quashed, and that the plaintiff and the sheriff of the parish of New 
Orleans be ordered to stay all proceedings under said writ, until the plea 
now interposed shall be heard, and for general relief, etc.” 

On motion of defendants’ counsel, it was ordered by the Court below 
that plaintiff show cause on Monday, 23d April 1861, why the order 
prayed for should not he granted. 

The plaintiff excepted to said rule, on the ground that judgment having 
been obtained and execution issued, the defendants cannot set the same 
aside on exception, plea in abatement or rule, but only by injunction on 
giving bond ; that no such process or proceeding as that instituted by de- 
fendants is known under our law in such cases. 

The Court below, after hearing counsel, sustained the exception of 
plaintiff and dismissed the rule or plea in bar filed by defendants, with 
costs. 

The defendants appealed from that judgment. 

We are clearly of opinion that the District Judge did not err. The ap- 
pellants have not appeared in this Court to point out to us the law author- 
izing such proceedings as by them adopted to arrest the fieri fucias or 
execution upon the judgment, and we are not aware of any laws under 
which said writ or execution could be arrested, except those regulating 
injunctions, and requiring the party to state under oath the facts which, 
according to his belief, render necessary, and to annex to his petition his 
bond in favor of defendant in injunction. C. P. Arts. 296, 304. 

The appellee has asked for damages as for a frivolous appeal. We be- 
lieve he is entitled to them. 

It is therefore ordered and decreed, that the judgment appealed from 
he affirmed, with fifty dollars damages, and that the appellants pay all 
costs, 


Howe tt, J. recused. 








| 
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Fendler_v. Daigre et als. 





No. 1257.—E. Frenpuer r. Mary C. Datane et als. 


Where a tutrix, administering, acknowledges in her account that the heirs are her creditors, and it 
is evident that she is indebted to them. The judgment homologating the account cannot be 
annulled. But it may be reduced by the creditors, if they show that the whole sum allowed is 
not due. 

The husband's separate property, being adjudicated to the widow as a part of the community, the 
subsequent creditors of the widow cannot treat the adjudication as an absolute nullity. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J, 
Burgess, Chaney & Joor, for plaintiff and appellant. & P. Greres 
and A. M. Dunn, for defendant and appellee. 

Howe tt, J. Onthe 21st February, 1866, plaintiff instituted this snit 
against Mrs. Mary C. Daigre, individually, and as tutrix of her minor 
children, Mary FE. Gilbert, A. and Lucie A. Daigre, and against the said 
three children, to obtain judgment in solido against and set aside the 
probate proceedings and sales in the succession of Gilbert Daigre, 
deceased, resulting in a settlement between the said tutrix and minors, 
and to subject the property, transferred to or purchased by the latter in 
pursuance thereof, to the payment of a note and account held by plaintiff 
against the said Mrs. Daigre, on the grounds of fraud and collusion. 

The petition sets forth that during the year 1862, plaintiff sold to Mrs. 
Daigre, for herself and her said children, various articles of jewelry 
amounting to $2,809 50, of which sum Mrs. Daigre paid $1,000, on 12th 
October, 1863, and gave her note due at twelve months for the balance, 
and that in October and November, 1865, he sold to them other merechan- 
dise amounting to $74 45; that at the dates of the first sales the defendants 
were wealthy, and the owners of a large amount of property; that for the 
purpose of concealing her property from the pursuit of her creditors the 
said Mrs. Daigre fraudulently acknowledged herself indebted as tutrix to 
her said children, about two thousand dollars, more than she really owed 
them, and caused judgment to be rendered against herself in their favor for 
ninety-four thousand six hundred and thirty-six dollars and ninety-seven 
cents, or $31,878 39 to each—whereas she did not owe them so much by 
$39,450, amount of the separate property of their father; that under said 
judgment defendants caused a large amount of property to be sold below 
its real value, and the proceeds, with other sums paid, exceeding by at 
least $1,000, her true indebtedness, applied to said judgment. 

The three children excepted that no cause of action against them was 
shown; that no priority of contract is pretended between plaintiff and 
exceptors, in the execution of the note sued on; that the record in the 
succession of their father, referred to by plaintiff, shows that their rights 
were fixed and determined by the account filed by the tutrix on 2lst 
March, 1861, which was homologated by judgment of the Court—the 
portion falling to one of them, Mary E., wife of Von Phul, having been 
paid in full in January; 1861, and that, at all events, no action lies against 
them until recourse upon their mother is exhausted. These exceptions 
were overruled, and were renewed as a defense by all the defendants, 
with a general denial, and the averment that plaintiff cannot maintain 
his action, as the rights of the children were judicially ascertained prior 
to the origin of the debt on which the suit is based. They farther 
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pleaded the prescription of one year, in bar of the action; but this plea 
is not urged in this Court. 

Judgment was rendered against Mrs. Mary C. Daigre for the amount 
of the note sued on, and against plaintiff on his demand against the heirs, 
and he has appealed. 

There seem to be irregularities in the probate proceedings in the suc- 
eession of Gilbert Daigre, deceased; but the evidence docs not sustain 
the charge of fraud and collusion. 

The alleged fraud is stated to have its origin in the account filed by the 
tutrix on the 21st March, 1861, where no apparent motive existed for 
committing a fraud. By the authority cited by plaintiff, the judgment 
homologating this account cannot be annulled, as it is evident the tutrix 
was indebted in a large amount to the heirs; but it may be reduced by 
her creditors, if they show that the whole sum allowed is not due. See 
5A. 715. 

The record shows that the mother owed her children more than she has 
paid them by ten thousand dollars, the excess stated by plaintiff. 

His suggestion that she could not have owed them as much as allowed 
by the amount of the husband’s separate property, which was included 
therein, cannot avail him in the form in which he has brought his action, 
while the adjudication of that property, as well as the community pro- 
perty, to the widow is not set aside, which he has not asked to be done, 
and while it stands undisturbed the judgment attacked is not erroneous 
inamount. The creditors or heirs of the deceased may complain of it, 
but plaintiff, who is a posterior creditor of the mother, cannot do so, 
unless the effect be such as to deprive him of some legal right upon his 
debtor’s property. 

But such effect is not shown, as by the act of adjudication the general 
mortgage of the minors was removed and a special mortgage granted on 
the plantation, which had belonged to the community, and which, when 
sold under that mortgage, did not yield as much as plaintiff admits was 
due the minors. 

We are of opinion that the subsequent creditors of the mother and 
tutrix cannot treat the adjudication to her of the husband’s separate pro- 
perty as an absolute nullity, and deprive the heirs who do not complain of 
all recourse against their mother for its value, which is adjudged to them 
by a formal judgment of Court. In this case, where plaintiff dealt with 
the mother, and to whom alone it is shown he gave credit, she was, so far 
as this record shows, the owner of all the property described in the inven- 
tory, and her only indebtedness was to two of the heirs, who it appears 
have not yet obtained from her the whole of that indebtedness. 

As plaintiff has failed to make outa case aguinst the heirs, and as he 
may be able in another form of action to show their liability, we have 
concluded to change the judgment against him to one of nonsuit. 

It is therefore ordered, that the judgment against plaintiff on his 
demand against Levoir Daigre, Gilbert Daigre and Mary E. Daigre, wife 
of Henry Von Phul, be reversed, and that there be judgment against him 
thereon as of nonsuit; that the judgment against Mrs. Mary C. Daigre be 
affirmed,.and that the costs of appeal be paid by the said Levoir. Gilbert 
and Mary E. Daigre, appellees. 
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St. Ceran v. Sherman, 


No. 552.—Vauentine Sr. Cenan ce. J. A. Suerman—L. Bernanp, Gar. 
nishee—W. N. Rocens, Intervenor. 


Plaintiff garnishees $3,000 belonging to defendant, which had been deposited with a third party 
pending the issue of a horse race; afterwards an intervenor claims the money, as having won it 
at the race. Defendant is shown to have been an insolvent at the time of seizure. The Court will 
not sustain the intervention. 


 _on from the Sixth District Court of New Orleans, Leanmont, J, 
Durant & Hornor, wd SJ. P. Mornor, for plaintiff and appellee, 
Geo. L. Bright, for defendants and appellants. 

Lanavve, J. This case is on a rehearing. 

The plaintiff and appellee obtained a judgment against the defendant, 
on the 18th November, 1862, for $2,300, with interest and costs. Several 
writs of fieri fucius issued, and the judgment was partly satistied, leaving, 
however, a balance due of upwards of $1,500. 

On 7th June, 1864, plaintiff issued another execution, and filed a sup- 
plemental petition with usual interrogatories, and levied « seizure in the 
hands of L. Bernard, who was made garnishee. 

L. Bernard, the garnishee, in answer to the interrogatory whether he 
had in his hands money, rights or credits belonging to the defendant 
Sherman, said: 

‘“‘No; except such rights us may result in favor of J. A. Sherman, from 
a certain agreement in writing, made between W. N. Rogers and J. A. 
Sherman, a correct copy of which is now hereto annexed, and made part 
of these answers. In compliance with thatagreement, Mr. W. N. Rogers 
deposited with me 52,000 in currency. 

Mr. J. A. Sherman deposited with me cight half Spanish doub- 


i ths kobe ss Khe nine ies eben ns ee eiireie 3100 
Sixty-five dollars, Spanish gold coin......................2.-005. G00 
EE Se ee Te ee eee a) 

$1,200 


W. N. Rogers intervened, and alleged that ucither J. A. Sherman nor 
Valentine St. Céran had any right or interest in the moneys described in 
the garnishee’s answers, but that the same belonged to the intervenor 
and claimant. That on the 11th June, 1864, he made a match race with 
J. A. Sherman, and subsequently reduced to writing, « correct copy of 
which is annexed to the garnishee’s answers; that he fully complied with 
all the stipulations and conditions of the bet, wand that on the 15th June, 
1864, the horse Reube Rynders, named by him, won the money without 
any opposition. 

He prayed that the rule of Valentine St. Ceran be dismissed, that 
judgment be rendered in his favor, and against L. Bernard for the money 
so deposited by J. A. Sherman. 

To this inervention the plaintiff answered that on the 7th June, 1864, 
date of the seizure in the hands of Bernard, there existed no relation of 
debtor and creditor beween Rogers and Sherman; that if there was 
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auy agreement between them prior to said seizure, to run a horse race, 
the same was canceled by said seizure; that the wager set up by Rogers 
was illegal as well as excessive and ruinous in amount, and reprobated by 
law; that Sherman was at the date of the bet in insolvent circumstances, 
and had denicd property on the execution against him, and was debarreid 
in law and good morals from disposing of his property in that manner. 

The Court below, after hearing the evidence, gave judgment for plain- 
(iff, and the intervenor took this appeal. 

The bet was $5,000 by W. N. Rogers, against $3,000 by J. A. Sherman. 
The $1,209 deposited by Sherman, and the $2,000 on Rogers’ part, were 
put up as a forfeit—the race to be run on the Fair Grounds course; the 
money was deposited in L. Bernard’s hands. The $1,200 deposited as a 
forfeit by Sherman was seized, and L. Bernard garnisheed before the day 
appointed for the race. On that day Rogers’ horse run; Sherman pro- 
duced no horse; the judges declared that Reube Rynders, Rogers’ horse, 
won the race. Rogers had put up the $5,000, according to agreement. 

This case involves but one question of fact, which must be tested by 
the means and circumstances of Sherman, under Article 2952 of the Civil 
Code, which permits horse racing, but allows the judge to reject the 
demand when the sum appears to him excessive. Now, was the amount 
excessive for Sherman ? ‘ 

The following admissions were made below by the parties: 

‘That this is a suit originally instituted on two notes, on the 6th Octo- 
ber, 1862; that after issue joined, judgment was rendered on the 18th 
November, 1862, and signed November 22d, 1862; that several writs of 
fieri facias have issued against defendant, and been returned not fully 
satisfied after due and legal demand; that there now remains more than 
$1,500 due on said judgment.” 

The testimony clearly satisfies us that Sherman, at the time of this bet, 
was insolvent; that his horses had been seized and sold, and it was not 
known what he was doing for his living; two or three years before the 
trial below, he was keeping a truss store, and one witness thinks that 
store was sold out by the sheriff. 

The term, ‘‘ excessive,” is used by the code in a relive and comparative 
sense; for instance: $3,000 would be very little for a wealthy man, but it 
was an eccessive and large amount for Sherman, who could not pay his 
debts, having judgments and executions hanging over his head without 
apparent means wherewith to pay them. 

Taking all the circumstances into consideration, we are of opinion that 
the judgment rendered below is in compliance with the laws and the facts 
of the case. ‘ 

It is therefore ordered and decreed, that our former decision be set 
aside, and that the judgment appealed from be affirmed, with costs. 
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No. 464.—Frank Mauuenicu rv. George Mernrz. 


The charge against plaintiff that he had sworn falsely, and the calling him a swindler and thief, 
amount toa presumption of damage. . 


gee from the Sixth District Court of New Orleans, Horreil, J, 
k. J. Wencek, for plaintiff and appellee. Cyprien Dufour, for de- 
fendant and appellant. 

Tauiarerro, J. The plaintiff sues the defendant for slander and claims 
35,000 damages. The defendant puts in a general denial, and adds, that if 
any such words were used by him as those charged in plaintiff's petition, 
they were not spoken with malicious intent, and that plaintiff was not 
thereby injured. In the Court « yuo judgment was at first rendered in 
favor of the plaintiff for five hundred dollars, but it was afterwards, upon 
a new trial, reduced to two hundred dollars. From this judgment the 
defendant has appealed. 

It seems that the defendant, having issued an execution upon a judg. 
ment he had obtained against one Roesk, had caused to be seized a coffee. 
house and the stores it contained, us the property of his debtor. ‘Tho 
plaintiff interfered by injunction, claiming the property as his own. This 
excited the ire of the defendant, who, it is shown, used on several ocea- 
sions opprobrious epithets in speaking of the plaintiff—calling him a 
swindler and thief, and saying that he had committed perjury. No 
damages are proved ; but the charge against the plaintiff that he had 
sworn falsely, and the calling him a swindler and thief, amount to a pre- 
swuption of dumage. There is no fixed rule, in cases of this sort, of 
assessing damages, and we see no reason to alter the judgment which, 
with the evidence before it, and in the exercise of a sound discretion, 
was awarded by the Court below. Civil Code, Arts. 1928, 2294. 14 La. 
198. 10 An. 251. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 

Howe t, J. recused. 


No. 902.—J. Barn vr. Koprurn. 


To entitle a party to the rigorous remedy of sequestration, the attidavit must state either that he has 
a privilege on the property, or that he is the owner of it. C. P. Art. 275. 


si from the Third District Court of New Orleans, Fellowes, J. 
Sheldon & Pardee, for plaintiff and appellee. Belden & Fuselier, 
jor defendant and appellant. 
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Howett, J. Plaintiff alleges that, in April, 1865, he formed a partner- 
ship with defendant, for carrying on the business of sutlers to a United 
States regiment, by which he was to furnish the capital, defendant the 
“appointment of sutler” to the regiment, and both were to unite their 
labor and share equally the profits and losses ; that he advanced $5,000 
in said business ; that, in September, 1865, their partnership was dis- 
solved by the seizure and confiscation of their goods by the commanding 
officer at the ‘‘ post,” and by mutual consent ; that, at the time, the assets 
consisted of $1,415 cash in his hands, $553 in the hands of defendant, a 
claim of $398 against said commanding officer for his wrongful seizure, 
and notes and accounts against the members of said regiment, amounting 
to $2,700; that, at his instance, the defendant, in October, 1865, collected 
said amount from said officer, and the sum of $135 on said notes and ac- 
counts, which the latter took into his possession and refuses to settle for 
or return, but threatens to collect ; that, to defraud plaintiff, the defen- 
dant invested said sums thus collected in a grocery store in this city, for 
his own account ; that, upon a settlement of the partnership, defendant 
will owe him $1,086 in cash, and one-half of the loss of capital; that said 
groceries really belong to the partnership; that he fears the defendant 
will dispose of the same, and collect or dispose of said notes and accounts; 
and prays for a sequestration of said assets, for their proceeds to be paid 
to him, and for judgment against defendant for $2,500, due on account 
of said partnership. 

He made oath to the truth of the petition ; the grocery store was se- 
questered, and released on bond given by defendant. 

No exception was made to the character of the action ; but a motion 
was made to set aside the sequestration, on the grounds that the aflidavit 
was insufficient, and that plaintiff claims no privilege on or ownership of 
the grocery store ; which rule was dismissed, and a general denial. was 
pleaded. 

We think the lower Court erred in sustaining the sequestration. The 
petition does not set forth the conditions for the writ, required by Art. 
275 C. P., or any amendment thereof. It shows that the grocery was pur- 
chased afler the dissolution of the partnership, and does not allege that 
defendant claims the exclusive ownership of the notes and accounts in 
his hands, but that the latter held them for collection, and the fear that 
he would not pay over. 

A sequestration, being a rigorous measure, will be allowed only when 
the party is clearly entitled to it. 2A. 961. 9 A, 535. 

It seems that the parties carried on the business of sutlers, for a few 
months, as partners ; but the evidence does not enable us to declare de- 
fendant indebted in any particular sum to plaintiff, as charged in the 
petition. 

The District Judge gave judgment against him for 3652 ; composed of 
$238, acknowledged by him (in a letter) to be in his hands, in August. 
1865; $392, collected from the commanding officer, and 316 collected from 
other parties. 

The letter referred to shows that he had the first item, and proposed 
closing their partnership then, upon condition of retaining said sum as 
his share, but it seems that they continued their business for a month 
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longer, and there is nothing to raise the presumption that he retained 
this particular amount. As to the other two items, the evidence is too 
vague to authorize a judgment. In answer to interrogatories on facts 
and articles, defendant declares that he did not collect from said parties 
enough to pay his expenses. The countervailing evidence is too indefinite 
of itself to overcome these answers. 

We cannot say that the partnership is shown, in this record, to be set- 
tled, so as to make defendant a debtor to plaintiff in any amount. 

It is therefore ordered that the judgment of the lower Court be reversed, 
and that there be judgment against plaintiff, as of nonsuit, with costs ip . 
both courts. 


No. 1304.—GARTHWAITE, WHEELER & Co. vr. JoHN K. WENTZ et als, 


Plaintitts obtained judgment against defendant. and others, in 1861; aiterwards, plaintitfs’ attorney 
acknowledged satisfaction thereof, on receipt of the amount in Conjederate money: Held—That the 
attorney had no right to receive such paper in payment of his clients’ judgment, without their 
consent, and thet the judicial mortgage must be reinstated of record. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
A D. N. Hennen, for plaintiffs and appellants. J. F. Wilson, James 
Welch and T. (. Daridson, for defendants and and appellees. 

Laravve, J. On the 2d August, 1861, the plaintiffs obtained a judg- 
ment against John G. Burton and Thomas K. Gannon for $500, with 
interest. On the 25d June, 1862, Henry L. Daigre, the attorney of 
plaintiffs in that suit, acknowledged satisfaction of judgment, as shown 
by a receipt of the following tenor: 


** Received from H. E. Williams, clerk, the sum of $540 in Confederate 
money, in full of the judgment, principal and interest, rendered in this 
case. 

June 23d, 1862. (Signed) H. L. Datere, Attorney.” 


This suit is now brought on the ground that the attorney had no 
authority to receive in payment that kind of currency, and set aside said 
satisfaction of judgment as being illegal, and to correct the erasure of the 
jndicial mortgage, and to reinstate said mortgage on record. 

The Court below, after a hearing, gave judgment for defendants, and 
the plaintiffs appealed. 

We are of opinion that the District Court erred. The mode of pay- 
ment in treasury notes of the Confederate States of America, was clearly 
proven, and the attorney had no right to receive such papers in payment 
of his clients’ judgment, without their consent. Dunbar vy. Morris, 3 RB. 
278; Perkins v. Grint, 2 A. 328; Railey & Campbell vy. Bagl-y, lately 
decided. 
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os Garthwaite, Wheeler & Co. vy. Wentz et als. 


It is therefore ordered and decreed, that said satisfaction of judgment 
and cancelment of the judicial mortgage be annulled and avoided, and 
that said judicial mortgage be reinstated of record, and that the defen- 
dants and appellants pay costs in solido, in both courts. * 


No. 949.—Amenia Micwaen r. H. V. Bann, Sheriff et als. 


Where an appeal is granted by motion in open Court, the names.of the appeilees must be inserted in 
the appeal bond, otherwise the appeal will be dismissed. 


PPEAL from the District Court, Parish of East Baton Rouge, Posey, J. 
A Burgess, Chaney and J. Joor, for plaintiff and appellee. J. J. Burk, 
for defendants and appellants. 

Hyman, C. J. The plaintiff has filed a motion to dismiss the appeal on 
the ground that the appeal bond is defective, it not being made in favor 
of any one. 

The order of appeal was granted, on motion, in open Court. 

In 12 Robinson’s Reports, page 205, it was decided that there is no 
other way, when an appeal has been granted on motion in open Court, to 
compel appellees to take notice of an appeal, and to appear before us, 
than by including their names in the appeal bond. 

The appeal bond should have been given in favor of the appellee. 

Let the motion be sustained, and let the appeal be dismissed. 


No. 1192.—Jamers N. Lea rv. M. S. Brinater. 


The fact that a debtor is under protest and does not pay his debts, does not establish his insolvency. 
It must be shown that he has not the means of paying his debts, by showing that all his property 
and credits are not equal in amount, at a fair valuation, to the debts due by him. 

If a party is capacitated to act for himself, he may act in the capacity of agent for another. 


PPEAL from the District Court, Parish of Ascension, Beauvais, J. 
Johnson, Denis, Berault & Legendre, for plaintiff and appellant. 
Burthe & Trudeau, for defendant and appellee. 
Lazavve, J. Thissuit is brought to recover from the defendant $1,000, 
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evidenced by a note dated 23d January, 1862, purporting to be signed hy 
Martin Gordon, as agent of said defendant. 

The answer contains a general denial, and an allegation that the power 
of Martin Gordon was canceled by his failure, in about February, 186}, 
and that therefore he had no authority to sign the name of defendant; 
that the note was discounted by plaintiff at a time when there was no 
other circulation except Confederate notes, and under the implied con- 
tract that said note, at maturity, would be paid in the same issue ; that 
Confederate notes were issued for the purpose of subverting the Govern- 
ment of the United States, and the contract was against good morals and 
for an illegal consideration; that there was failure and want of 
consideration. 

The District Court, after hearing the evidence, gave judgment for de- 
fendant against plaintiff, who took this appeal. 

On the 27th day of March, 1860, by notarial act, passed before Thomas 
J. Beck, notary public in New Orleans, the said defendant appointed the 
said Martin Gordon, Jr., to be his true and lawful attorney “special,” 
granting unto said attorney full power, for him and in his name, to his 
use and in his behalf, to draw checks or drafts for the payment of money, 
upon any bank or banks, person or persons. . * And in his 
name and to his use, to make and endorse promissory notes, and to make 
notes payable to the order of Martin Gordon, Jr., either for the use of 
said Gordon or for the use of said M. 8S. Bringier, and to draw and en- 
dorse bills of exchange, and to make and give any note or notes °8 which 
may be necessary from time to time, in renewal. :' . ° 

The testimony shows that Martin Gordon, Jr., went to mateil as ch- 
dorser, on one note, in May, 1861; that he was a sugar and cotton factor 
before he went to protest ; that he suspended payment in May, 1861; 
that this suspension was of public notoriety in the commercial commn- 
nity; that said Gordon has not paid his obligations, and is no longer doing 
a commercial business. 

On trial of the case below, defendant offered to prove by Bernard 
Avegno and Binder, that the note sued tipon was discounted by said 
Binder & Avegno, as brokers, to James N. Lea; that the consideration 
paid for said note was Confederate treasury notes, and that there was no 
other currency at that time. Plaintiff objected, on the ground that there 
was no allegation in the answer that the consideration of the note sned 
upon was Confederate Treasury notes The Court sustained the objec- 
tions, and a bill of exceptions was taken to the opinion of the Coart. We 
are of opinion the Court ruled correctly. The allegation in the answer, 
in regard to Confederate treasury notes, did not authorize the admission 
of the testimony. 

There is but one question in the case: Had Martin Gordon /uiled, in 
the sense of Art. 2996 of the Civil Code, reading thus : 

‘*The procuration expires: * * * By the death, seclusion, inter- 
diction or failure of the agent or principal.” 

Fuilure signifies the situation of a debtor who finds himself in the im- 
possibility of paying his debts. C. C. (signification of terms) Art. 15. 

The mere fact that a debtor is under pyotest and does not pay his debts, 
is not a proof of insolvency; it must be established that he has not the 
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means of paying them, by showing that the whole of his property and 
eredits are not equal in amount, at a fair appraisement, to the debts due 
by him. C. C. Art. 1980. Although Martin Gordon was under protest 
ys endorser on one note, and had suspended payment in May, 1861, he 
might have had property and assets exceeding largely the amount of his 
jiabilities. He had yet the power of controlling and selling his property. 
Thompson v. Gordon, 12 La. 260, 

If he could act for himself, we see no good reasons why he could not 
also act as agent of the defendant, who, it seems, remained silent instead 
of revoking his power, as he had the right todo. C. C. Art. 2997. Be- 
sides, there is no evidence in the record, of knowledge in the plaintiff, of 
the state of affairs of Martin Gordon. 

We are of opinion that plaintiff has made out his case in all respects, 
and that the judgment appealed from is erroncous and must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of’ the 
District Court be annulled and reversed. It is further adjudged and de- 
creed, that the plaintiff, James N. Lea, recover of the defendant, M.'s. 
‘Bringier, the sum of one thousand dollars, with interest at the rate of 
eight per cent. per annum, from the 26th January, 1863, till paid, and 
costs of suit in both courts. 


No. 301.—Lovts Fouse et als. r. New OrtEANS Coast AND LAFOURCHE 
TRANSPORTATION COMPANY. 


The responsibility of a common earner, in transporting slaves, is of the nature of that assumed in 
carrying passengers, and not packages. If loss occurs the carrier is responsible only for negligence 
or unskillfulness 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
th Johnson & Denis, for plaintiffs and appellees. Frank Haynes, for 
defendants and appellants. 

Iustry, J. The defendants are sued ss common carriers for the value 
of a slave of the plaintiffs, which it is averred the said defendants under- 
took to convey on their steamboat Music, from New Orleans to the 
plaintiffs’ plantation, on Bayou Lafourche, and which they failed to 
deliver. 

The lower Court gave judgment against the defendants, who have 
appealed. 

The slave was a runaway, wand was received on board the boat by the 
captain, who promised to have an eye on him, and he was fastened by 
handentis to the hog-chain of the boat on the boiler deck. One of the 
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officers of the boat says that ‘‘ the slave asked to go to the privy, and that 
the porter took charge of and accompanied him, both his hands being jp 
the handcuffs, of which the porter had the key.” 

The officer says he accompanied him a pait of the way to the privy, 
the porter of the boat, a colored man, being close upon him, and 
holding him by the tail of his coat; that as the slave went round by the 
barber’s shop, the officer lost sight of him, and that almost instantly 
afterwards the porter turned back with the boy’s coat tail in his hand; 
that the officer proceeded at once to the privy, but saw no more of the 
boy. Immediate search was made for him, but without effect. That 
there is a railing along the side of the barber’s shop. The witness 
represents the porter as perfectly trustworthy. 'The boat was landed at 
the time at the plantation of Capt. Dugas, a little below Donaldsonyille, 
and a passenger testifies that the porter, who had charge of the slave, 
came running on the front deck where the witness was standing, and said 
that the slave had jumped overboard. 

There is no difference between the provisions of our code and the prin- 
ciples of the law of bailment applicable to common carriers, which 
prevail in the other States. Their liabilities are the same under articles 
2722 and 2725 of the Civil Code, as those defined in cases reported, par- 
ticularly in Wendell 236, 251; 21 Wendell 153, 354, and in the case of 
Baldwin v. Collins, 9 Rob. 568. (See Loganv. The Pontchartrain Company, 
11 Rob. 26, 27), and it has been distinctly held that the law regulating 
the responsibility of common carriers does not apply to the case of carry- 
ing intelligent beings, such as negroes. The Court, in the case of Boyce 
v. P. Anderson, 2 Peters, page 150, in enunciating this principle, said: 
‘‘The carrier has not, and cannot have over slaves the same absolute 
control that he has over inanimate matter. In the nature of things they 
resemble passengers, and not packages of goods. It would seem reasona- 
ble, therefore, that the responsibility of the carrier should be measured 
by the law which is applicable to passengers, rather than by that which 
is applicable to the carriage of common goods.” 

If, in the present case, the plaintiffs sustained any injury by the loss of 
their slave, whose value was proved, the defendants would only be respon- 
sible for that injury, by the negligence or unskillfulness of themselves or 
their agents, and we can perceive no reason under the facts proved 
thereon, to charge them with either the one or the other. The judgment 
of the Court below should have been in favor of the defendants. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed, and it is further 
ordered, that judgment be and it is hereby rendered in favor of the 
defendants and against the plaintiffs, and that the plaintiffs pay the costs 
in both courts. 


Howe tu, J. recused. 
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No. 199.—Hoorrs & TownsEenp v. Davip C. McCan. 


Where the creditors of a commercial partnership make settlement with the liquidating partner after 
the dissolution, and take his separate notes in full settlement of their claim, and it appears that 
they were at the time aware that the liquidating partuer had assumed all the liabilities of the 
partnership, the retiring partner will not afterwards be held responsible. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
I Clarke & Bayne, for plaintiff and appellee. Durant & Hornor, for 
defendant and appellant. 

Lapavuve, J. This suit is brought against the defendant for $1,398 65, 
with interest at seven per cent., from the 12th March, 1860, for goods 
sold and delivered to the commercial firm of McCan & Patterson, on a 
credit of six months, expiring 17tb March, 1858, with a credit of $225, 
paid 12th March, 1860, leaving the balance due as aforesaid. 

The answer contains, in substance, a general denial, and that, if any 
indebtedness ever existed, which is denied, the partnership of McCan & 
Patterson, of which respondent was a member, was dissolved on the 
17th May, 1858, and that plaintiffs had notice thereof; that by the terms 
of said dissolution, all the debts of the said firm were assumed by George 
Patterson; that all the partnership property was left in his possession for 
the purpose of paying said debts; that respondent withdrew from said 
firm on the said date; that on the 12th March, 1860, the plaintiffs received 
from George Patterson $225 in cash, and his note at six months for 
$721, and his note at twelve months for $742, in full setilement of claim of 
Hoopes & Townsend, of Philadelphia, against the late firm of McCan & 
Patterson; that it was the intention of plaintiffs, in thus settling with 
George Patterson, the liquidating partner, to grant a full and entire 
acquittance to respondent; that said Patterson had always ample means 
and partnership effects with which to pay any such indebtedness, if owing 
prior to his death, and that the delay of plaintiffs in looking to this 
respondent, their giving a long time to Patterson to pay the injury 
inflicted upon respondent, all debar them from any recovery herein; that 
plaintiffs’ claim, if any they have, is not yet due and payable, and that 
this suit is therefore premature; that plaintiffs cannot recover of defen- 
dant, from their inability to subrogate him to all their legal rights. 

He prays for judgment in his favor, for costs and for general relief. 

The receipt given in settlement is of the following tenor: 


“Received, New Orleans, March 12th, 1860, from George Patterson, 
two hundred and twenty-five dollars in cash, and his note payable six 
months after date, with current exchange on Philadelphia, for seven hun- 
dred and twenty-one dollars, and his note payable twelve months after 
date, with current exchange on Philadelphia, for seven hundred and 
forty-two dollars, being in full settlement of claim of Messrs. Hoopes & 
Townsend of Philadelphia, against the late firm of McCan & Patterson, 
the said claim being on the schedule of liabilities of McCan & Patterson, 
on file in the office of James Graham, Esq., notary public in the city of 


New Orleans. (Signed) Hoopes & TownsEnD.” 
On the 17th May, 1858, the partnership of McCan & Patterson was 


26 




















202 SUPREME COURT OF LOUISIANA, 


Hoopes & Townsend v. McCan. 





| 4 





dissolved by public act passed before Graham, notary public. MeCan, 
the defendant, transferred and sold to Patterson all his rights, titles and 
interest he had in the property and effects belonging to his said partner. 
ship, and the purchaser, Patterson, assumed and bound himself to pa 

all the debts and liabilities of saidfirm. The list referred to in the aboye 
receipt, and annexed to the notarial act, shows assets to the amount of 
$35,934 82, and liabilities assumed by Patterson to the sum of $21,990 31, 
among which figures the debt due the plaintiffs, $1,450. The purchaser 
settled the difference, $15,000, in cash and in his notes. The plaintiffs 
must have had knowledge of this dissolution and arrangement, for they 
refer to the said list of debts in the receipt given by them; therefore 
they knew that Patterson had assumed their debt. 

The question arises, was this receipt intended as a payment or novation 
of the debt due by McCan & Patterson, in using the term /uil settlement? 
Taking all the attending circumstances, we are of opinion that full settle. 
ment was intended for payment; because, in reference to the $225 paid 
cash, it certainly means payment, and of course must have the same 
meaning as regards the two notes. Settlement means: an adjustment of 
accounts or claims; liquidation; payment. Worcester’s Dict. verbg 
settlement. 

If then the term in /uil settlement, and by the plaintiffs in their receipt 
meant payment, the debt owing by the firm of McCan & Patterson was 
novated and extinguished. 4 An. 543. 2 An. 174. 16 L. 140, 2 
L. 111. 

We are of opinion that our learned brother below erred in giving judg- 
ment for plaintiffs. 

It is therefore ordered and decreed, that the judgment appealed from 
be reversed and annulled, and it is further adjudged and decreed, that 
plaintiffs’ demand be rejected, and that they pay costs in both courts, 


PAPA DRAEILYLOPPPWYOPPYYrr~m~wmrwwnm" 


No. 264.—Cutver, Sruonps & Co. vr. Henry J. Leovy, Lucius C. Duncan 
anp THE New Orteans Detta NEWSPAPER CoMPANY. 


A general power given to the business manager of a corporation, does not authorize him to bind the 
corporation as drawer of a promissory note. 

A promissory note is drawn to the order of two persons and endorsed by both : they are jointly liable, 
but are not bound in solido, 


PPEAL from the Sixth District Court of New Orleans, Hovell, J. 
Race & Foster, for plaintiffs and appellees. Leory & Duncan and 
Robert Lovelace, for defendants and appellants. 

Hyman, C.J. The New Orleans Delta Newspaper Company, a char- 
tered corporation, was sued as maker, and Henry J. Leovy and LuciusC. 
Duncan were sued as endorsers, by plaintiffs, on a promissory note, made 
and executed by the business manager of the corporation, Henry J. 
Leovy. 
The note was drawn as follows, to wit : 
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«$1,125. New Organs, May 10th, 1860. 

«Six months after date, we promise to pay to the order of Henry J. 
Leovy and Lucius C. Duncan, one thousand one hundred and twenty-five 
dollars, value received, with interest, at the Canal Bank, in New Orleans, 

Henny J. Leovy, Business Manager of Delta.” 

The note was endorsed in blank by Henry J. Leovy and Lucius ©, 
Duncan. 

Presentment and demand of payment of the note was made at its ma- 
turity, and, on payment being refused, it was protested for non-payment, 
and due notice of its dishonor given to Leovy and Duncan. 

The District Judge, on the Ist of March, 1861, rendered judgment 
against Leovy and Duncan, condemning them in solido to pay plaintiffs 
the amount of the note, with interest and costs; and on the 2d day of 
the same month he also rendered judgment against the corporation, con- 
demning it likewise to pay to plaintiffs the amount of the note, with in- 
terest and costs. 

All the defendants have appealed from these judgments. 

The act of incorporation, which was introduced in evidence, declared 
that the purpose for which the corporation was established was to pub- 
lish a newspaper, to maintain and conduct a job printing office, to do all 
acts connected with the printing and publishing business, and to pur- 
chase the ‘‘paper” and ‘‘office,” and all things necessary for the same. 

The act further declared, that all the powers of the corporation should 
be exercised by two managers and some clerks. 

One of the managers to be the manager of the editorial department, 
and the other manager to be the manager of the business department, 
who was to attend to all things connected with the business department, 
and was the only person authorized to contract for the corporatien, or to 
bind it in any manner whatever. 

No other power or authority was given to the business manager. 

Leovy was appointed business manager of the corporation. 

This authority did not authorize Leovy, the business manager, to bind 
the corporation in this peculiar manner. 

To enable plaintiffs to recover judgment against the corporation, they 
should have produced evidence that Leovy had special authority to draw 
the note, or its equivalent, to wit: that the making of the note by the 
business manager was necessary to effect the olijects for which he was ap- 
pointed. C. C. 2966. 6 La. R. 590. 

The judgment against the endorsers is also erroneous. 

Though it is not proved that the corporation is the maker of the note, 
the defendants, by their endorsements, have acknowledged that the cor- 
poration is the maker, and they are as liable to the plaintiffs as if the 
business manager had authority to sign and make the note for the 
corporation. 

As to them, the note is proved to have been made by the corporation, 
and by the note they became the joint creditors of the corporation. 

By their endorsements they became joint debtors, not debtors in solido, 
to the holders. See 3 La. 438. 4 Rob. 18. 

It is contended that, as the plaintiffs made the note a part of their 
petition, and as there is an endorsement in blank on the note, made by an 
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agent, subsequent to the endorsements of defendants, the authority of 
the agent should be proved before the plaintiffs can recover judgment, 
As it was unnecessary for plaintiffs to make such averment, it was also 
unnecessary to prove the averment. See 2 An. 331. 

We do not deem it necessary that the endorsements made subsequent 
to those of defendants should be struck from the note before plaintiffs 
can have judgment against the defendants on the note. 

It is ordered, adjudged and decreed, that the judgments of the District 
Court be annulled, avoided and reversed; it it further decreed, that the 
suit of plaintiffs be dismissed at their cost, as to the defendants, The New 
Orleans Delta Newspaper Company. It is further decreed, that plaintiffs 
recover from Henry J. Leovy and Lucius C. Duncan, jointly, the sum of 
one thousand one hundred and twenty-five dollars, with five per centum 
per annum interest thereon, from 10th day of May, 1860, till paid, and 
six dollars and five cents, cost of protest. 

It is further decreed, that plaintiffs have judgment against the said 
Leovy and said Duncan, in solido, for the costs of suit against them in 
the lower Court. The plaintiffs to pay the costs of appeal. 

HowELtt, J. recused. 


ORLA PPP EAALNOWOOmwPmPPmwMOMMOO”D > 


No. 287.—Guirren, Smepes & Co. v. Ina L. Mannie. 


Where the proceedings are in vem founded on a privilege, the defendant cannot except to the jurisdic- 
tion of the Court, on the ground of his domicile being in a different parish from that where the 
seizure is made. 

A privilege follows the object to which it is attached, and the creditor may have the object seized by a 
writ of sequestration, in whatever part of the State it may be found, whether at the owner's domi- 
cile or not. 

Where plaintiff claims a privilege on cotton, or other property, and has it sequestered in a different 
parish from that of the domicile of the defendant, the personal action will be dismissed and the 
action in rem maintained. 


PPEAL from the Fourth District Court, of New Orleans, Price, J. 

D. C. Labatt, and Hyams & Jonas, for plaintiffs and appellants. 
Eggleston & Hart, for defendant and appellee. Durant & Hornor, for 
intervenors. 

Lasavuve, J. On the 30th March, 1861, the plaintiffs and appellants, 
residing in this city, filed this suit against the defendant, a planter and 
resident of the parish of Carroll, alleging in substance, that petitioners, 
being the commission merchant of the said Ira L. Manning, had made 
advances to him during the years 1860 and 1861, under special agreement 
that the said Manning would ship his crops of cotton to them ; that, in 
accordance with said agreement, petitioners had advanced to him at divers 
times, more particularly set forth in the account annexed and made part 
of the petition, large sums of money, supplies and provisions ; that the 
amount now due by defendant is $25,340 61, as appears by reference to 
said annexed account, and the further sum of $18,326 21, not yet due, 
being for acceptances ; that said Manning agreeably to said agreement, 
has shipped to petitioner a portion of his crop, but that he has shipped 
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the latter part thereof to West, Renshaw & Cammack, merchants of this 
city, and is about to divest the proceeds thereof, in order to defeat peti- 
tioners’ lien and privilege accorded by law, and to deprive them thereof 
' pending this suit. 

They prayed for a writ of squestration, directing the sheriff to seize 
and take in his possession the several bales of cotton raised and shipped 
by said Manning, to West, Renshaw & Cammack, and now in their pos- 
session ; that said Manning be duly cited to answer this petition, and 
that, after due proceedings had, petitioners have a judgment for 
$43,666 82, with interest, and for privilege on the property sequestered 
or its proceeds, and for general and equitable relief. 

The defendant appeared by an attorney, who filed the following 
exceptions : 

“The defendant, by his counsel, comes only for the purpose of plead- 
ing exceptions to the jurisdiction of this Court and the premature insti- 
tution of the suit on the demand not due, and excepts : 

‘1, That no property has been legally sequestered and held in custody 
of the officer or Court, to confer jurisdiction on this Court. 

«9. The plaintiffs should sue the defendant at his domicile, in the 
parish of Carroll. 

“3, Upon the demand not yet due, the action is premature, and no 
writ can issue to sequester the cotton. 

“Wherefore the defendant prays that the said action may be dis- 
missed, and the sequestration granted in the same may be quashed, with 
costs, etc.” . 

The District Court sustained the second ground, as to jurisdiction of 
the Court and domicile of the defendant, took no notice of the other 
grounds, and dismissed the suit. 

The plaintiff took this appeal. 

It is a general rule, that one must be sued before his own judge, who 
has jurisdiction over the place where he has his domicile or residence. 
C. P. Art. 162. To the provisions of this article there are many excep- 
tions indicated in Articles 163 and 164 of the Code of Practice, none of 
which can apply to the case at bar, even by analogy. But it is contended 
by the plaintiffs and appellants that, as they had a privilege upon the 
cotton, they could sue the defendant and sequester the cotton in New 
Orleans, although the defendant had his domicile and residence in the 
parish of Carroll. There can be no doubt that the defendant could not 
be cited and decreed, in New Orleans, to pay plaintiff’s demand; if so, 
the question is, could the plaintiff obtain a sequestration of the cotton, 
when the Court could not give him a judgment for the debt against the 
defendant in personam? The amendment to Articles 274 and 275, Code 
of Practice, states: ‘‘ The plaintiff may obtain a sequestration in all cases 
where he has a lien or privilege on property, upon complying with the 
requisites provided by law.” Revised Statutes, p. 94, 2 21. 

In the case of Henning v. Steamer Si. Helena, 5 An. 349, where plaintiff 
had obtained a provisional seizure of the steamer, asking also a judgment 
with privilege against the vessel, and a personal judgment against her 
owner and captain, to pay his services as pilot of the vessel ; the suit was 
brought in, and the defendants resided out of, New Orleans ; the pro- 





| 
| 












206 SUPREME COURT OF LOUISIANA, 











-— 


Giffen, Smedes & Co. v Manning. 





ceedings in personam were dismissed, because of the defendants’ domicile, 
This Court said : 

“Undoubtedly, the privilege is an accessory to the principal obliga- 
tion ; but it does not follow that the remedy in rem and the remedy in 
personam are inseparable. The mortgage creditor may seize and sell the 
land without resorting to the personal liability. So the pledgee may 
proceed to have the thing pledged judicially sold, without cumulating a 
prayer for personal judgment. And, in the absence of any prohibition in 
the Code of Practice, we see nothing unreasonable in disconnecting the 
enforcement of the privilege from the personal pursuit, when it is impos- 
sible to pursue both together. Where there is right, there should be a 
remedy; it would be a mockery to acknowledge the right, and yet send a 
creditor to another forum, where the enforcement of the right would be 
impracticable.” 

From that decision, it is clear that when a party has privilege on an ob- 
ject, the law and equity give him the right to enforce it, wherever the 
object may be found. In the case at bar the plaintiffs reside in New Or- 
leans, and the defendant in the parish of Carroll—hundreds of miles from 
this city; they found the cotton, upon which they claim privilege, in said 
city ; where would have been the cotton, and what would have become of 
the same, before they could have gone to and returned from the parish 
of Carroll, with the necessary writ ? The answer is suggested by the 
conduct of the defendant. 

Where the execution issues from one parish to another, the courts of 
the latter may enjoin the writ. 2A. 323,492. 4A. 84. 5A. 648. This 
is lex necessitate. In this case we see that justice and equity require dis- 
connection of the action in persornam and in rem upon the privilege. We 
are, therefore, of opinion, that the personal action must be dismissed, 
and the action in rem sustained. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled and avoided. It is further ordered and decreed, that 
the personal action be dismissed and the action in rem and sequestration 
reinstated; that the case be remanded upon the question of privilege and 
sequestration, to be proceeded in according to law, the costs of appeal to 
be paid by the defendant and appellee, the costs below to follow the final 
decision. 


PLP PLP LPS PIP PPP III IPP PPD ALAA LES 


No. 882.—W. N. Tuomson et al. ». Mrs. 8. C. Cuicx, Tutrix, et al. 


A note signed by a married woman is invalid, where it is not shown that the debt inured to her sepa- 


rate benefit, nor that she was properly authorized. The presumption is that the debt is that of 
the community. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiff and appellant. McVea & Hiner, for 
defendant and appellee. 


Howett, J. This suit is brought against the defendant, individually, 
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and 2 as tutrix of her minor children, upon a note given by her ‘‘ for mules 
for the use of the plantation.” . 

The defense is that when she signed the note she wasa married woman, 
and unauthorized by her husband or the Court to sign it, and that she 
has no right to bind her minor children. 

Judgment was rendered against her, individually, and as of nonsuit in 
her favor as tutrix. , 

Plaintiffs appealed, and in her answer defendant asks that the judgment 
against her be reversed. 

The evidence in the record does not sustain the judgment against the 
defendant. 

It is shown that she was a married woman, and it is not shown that the 
debt inured to her separate benefit or that of her separate property, or 
that she was authorized by her husband or the Court to contract. The 
presumption is that the debt was a community debt, until the contrary is 
shown. 

There is no evidence to bind her as tutrix. She did not sign, the 
note as tutrix, nor is there proof of tutorship, or that the contract inured 
to the special benefit of the minors. 

The evidence is insufficient to bind the defendant, individually, or as 
tutrix. 

It is therefore ordered, that the judgment against Mrs. 8S. C. Chick be 
reversed, and it is now ordered that plaintiffs’ demand be dismissed as of 
nonsuit, with costs in both courts. 


PRAARA ADIN 


No. 716.—H. Rerners v. V. Sr. Ceran. 
Payment is a peremptory exception, which may be pleaded at any time before judgment. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
J. J. E. Planchard, for plaintiff and appellee. J. P. Hornor, for 
defendant and appellant. 

Howetu, J. This isan action for the balance of an account for building 
a steamboat, and furnishing material and labor, to which the general 
denial was pleaded. After the cause was partially tried, the defendant 
offered to file the plea of payment, which he was not allowed to do on the 
ground, as stated in the bill of exceptions, that ‘‘ every means of defense, 
such as release, novation, contract or payment by contract, which goes to 
show the extinguishment of an obligation admitted or-proved to have 
once existed, must be pleaded specially, and cannot be urged under the 
general issue, which only denies the facts alleged in the petition. The 
plaintiff might otherwise be taken by surprise.” 

It need only be remarked that the learned Judge put it out of the 
power of the defendant to plead specially, as he desired to do, and thus 
conform to the rule of law contained in the bill of exceptions. If the 
plaintiff was not prepared to meet such a plea, he was entitled to a con- 
tinuance to obtain evidence. But the Court should have allowed the plea 
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to be filed. The grounds of exclusion or refusal, set out in the bill of 
exceptions, would authorize the filing. It was not too late. Payment is 
a peremptory exception, which may be pleaded at any time before judg. 
ment. C. P. 345, 346. 6 L. 455. 

‘ Itis therefore ordered that the judgment appealed from be reversed 
and the case remanded, with instructions to the District J udge to allow 
defendant’s plea of payment to be filed. 
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No. 1144.—Homer Marrionneavx v. R. C. Downs anp Wire. 


Want of amicable demand, to be available, raust be pleaded before issue is joined 
Where husband and wife are defendants, citation served on the husband, in order to be binding upon 
the wife, must be addressed to her as well as to the husband. 


PPEAL from the District Court, Parish of Iberville, Posey, J. 
Barrow & Pope, for plaintiff and appellee. A. 7. Steele, for defen. 
dants and appellants. 

Hyman, C.J. The defendants, Richard C. Downs and his wife, Lavenia 
J. Downs, appellants from a final judgment rendered against them in 
favor of plaintiff, have brought up to this Court a transcript of appeal. 

This transcript, according to the amended certificate of the clerk of the 
District Court, does not contain a copy of all the testimony adduced on 
the trial of the case in the lower Court. 

In the transcript there is no statement of facts, bill of exceptions to 
the opinion of the Judge, or special verdict. 

When a transcript is thus brought up to this Court, the Articles 896 and 
897 of the Code of Practice require the dismissal of the appeal, unless 
the appellants, within ten days after it is brought up, file an assignment 
of the errors of the District Court as to the law, and which errors must 
appear from the face of the record. 

Each of defendants filed their assignment of errors of law, within the 
time required by the articles of the Code. 

Richard C. Downs assigned for error—first, that his exception, pleading 
therein want of amicable demand, was neither overruled nor set aside, 
before the final judgment was rendered against him. 

This exception should have been pleaded before issue was joined by 
a judgment by default against him. 

After issue was joined this Court did properly in proceeding in the trial 
of the case, as if no such exception had been filed. 

And, secondly, that the final judgment was rendered against him, 
without a judgment by default having been first taken against him. 

The record contradicts that last named ground. A judgment by default 
was taken against him on the 18th of April, 1866, (and final judgment was 
rendered against him in May, 1866.) 

Lavenia J. Downs, the wife, has, in her assignment, pointed out several 
errors of law. 

It is needless, for the decision of this case, to notice but one, and that 
is that she was condemned without being legally cited. 

She made no appearance in the lower Court. 





















































NEW ORLEANS, APRIL, 1867. 209 


Marrionneaux v. Downs et al. 








“Bervice of a citation and a copy of the petition was made on R. C. 
Downs, her husband, and a single service of citation and a copy of the 
petition on the husband in a suit against the husband and wife, (where 
the wife is not separated from bed and board from him by a judgment), 
is a sufficient service of citation and petition on her. See Code of Prac- 
tice, Art. 182. : 

The citation served on Richard C. Downs, was addressed to ‘‘R. C. 
Downs,” alone, and the question is whether a citation so addressed and 
served is a valid service of citation on his wife. Article 178 of same Code 
says that the clerk of the Court shall make a copy of the petition, and 
that he must annex to the copy a citation addressed to the defendant in the 
form prescribed in the following article. That article declares that the 
citation addressed to the defendant must mention the title of the cause, 
the name of the defendant to whom it is addressed, the place of resi- 
dence, etc. 

It is evident from these articles that the lawmaker required that, to 
make a citation valid against a defendant, it should be addressed to that 
defendant. And although service of one citation and a copy of petition 
on the husband, when both husband and wife are sued together, isa 
sufficient service of citation on the wife, yet this provision of law does 
not dispense with the requirement of the law, that the citation should be 
addressed to the defendant, the wife as well as to the husband, when sued 
together. 

In referring to Article 192 of same Code, we become more confident, in 
our opinion, that the intention of the law is that citaticn should be 
addressed, as well as to the wife as to the husband, when they are sued 
together ; for this article certainly requires that citation should be 
addressed to the wife when sued alone, although a service of the same on 
the husband, as in the case when husband and wife are sued together, 
would be a sufficient service on the wife. 

A citation written out and addressed in the form required by law, and 
the service thereof, together with the copy of petition on the party on 
whom the law requires service to be made, is the only way in which a 
defendant can in ordinary proceedings be brought into Court. Proceed- 
ings taken against a defendant, (unless theyare conservatory acts), before 
citation in ordinary actions, are null. 

It is decreed that the judgment of the District Court against Richard 
C. Downs be affirmed, with costs of appeal. 

It is further decreed, that the judgment of the District Court against 
Mrs. Richard C. Downs alias Lavenia J. Downs, wife of Richard C. 
Downs, be annulled, avoided and reversed. It is further decreed, that 
the case be remanded, as to her, to the District Court, to be proceeded 
with according to law. ‘The plaintiff to pay the costs of appeal caused by 
her appeal. 


27 
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No. 307.—Grorce H. Winey v. Woopman & Bement, 


The execution of a judgment cannot be suspended on a rule to show cause. A suspensive appeal will 
not lie from a judgment dismissing such a rule. 
Execution of judgment can only be suspended upon petition, affidavit and bond given for injunction, 


PPEAL from the Sixth District Court of New Orleans, Hoveell, J, 
Race & Foster, for plaintiff and appellee. Emerson & Huntington, for 
defendants and appellants. 

Instey, J. A rule was taken in the lower Court by the defendants upon 
the plaintiff, who had caused execution to issue on a judgment which he 
had obtained against them, to show cause why proceedings should not be 
stayed until a hearing could be had upon what the defendants styled their 
‘*plea in bar,” which they had filed in Court, alleging ‘‘the plaintiff to be 
an alien enemy, residing in the State of Missouri, holding allegiance to 
the United States of America, and said plaintiff to be an enemy of the 
Confederate States, and praying for judgment to quash the writ of execu. 
tion and prohibit further proceedings on the part of the plaintiff.” 

From the judgment dismissing the plea and maintaining the execution 
the present appeal was taken. 

The proceeding was an anomalous one. A rule to show cause is not 
the legal remedy to arrest the progress of an execution upon a judgment 
obtained for a sum of money. 

That can only be done upon a petition, affidavit and bond given for 
injunction. Code of Practice, 304. Amendment of Article 298 C. P, 
Act 7th April, 1826, 29. 

A suspensive appeal should not have been allowed. 9 An. 302. 

The appeal is a frivolous one, and it is a proper case to allow damages, 
as prayed for. Art. 907 C. P. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with fifty dollars damages for a frivolous ap- 
peal, and that appellants pay all the costs of appeal. 

HoweEtt, J. recused. 
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No. 1148.—Josrern Duspvuc v. WriuiamM Voss. 


The doctrine that the power to remove is incidental to the power to appoint, does not apply to Gov- 
ernors of States. Their power of removal is limited to particular cases, provided for by statutory 
enactments. 

Where two commissions have been issued by the Governor, at different times, to different parties, for 
the same office, and the one bearing the latter date states on its face that the officer holding the 
first commision is removed, the presumption is, that he was removed for causes provided 
for by statute, and the latter commission will supersede the former. The presumption in favor of 
thé proper exercise of power by the the Governor is subject to be overthrown by countervailing 
evidence. 


PPEAL from the Fourth District Court of New Orleans, 7héard, J. 
A. & M. Voorhies, for plaintiff and appellee. £. Filleul, for defen- 
dant and appellant. 
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“TALIAFERRO, J. The parties to this suit contend for the office of 
inspector of weights and measures for the Second District of New Or- 
jeans. They confront each other with commissions for the same office, 
derived from the same authority. The plaintiff's commission bears date 
98th of March, 1866; that of the defendant 16th of November, 1866. 

Upon receiving his commission, Voss (the defendant) gave public no- 
tice of his appointment. He also demanded from his competitor the pub- 
lic property and the appropriate implements of the office, which were 
refused. The plaintiff Dubuc took out a writ of injunction against the 
defendant, restraining him from exercising the duties of his office. When 
the case was tried in the Court below, judgment was rendered in favor of 
the plaintiff, perpetuating the injunction, and the defendant has appealed. 

There is no need in this case to go far into the inquiry, whether the 
power to appoint to office implies the powerto remove. A mere arbitrary 
power to remove, depending solely on the will or caprice of the executive, 
and to be exercised without good cause, the sic volo, sic jubeo principle, 
was surely never accorded by the genius of American institutions. The 
doctrine of Mr. Madison, in regard to the right of removal by the Presi- 
dent of the United States, was founded in considerations of public utility, 
and proceeded upon the assumption that the power of removal, in the 
hands of that high functionary, would be exercised with a nice discretion 
and for right purposes. But, in the progress of time, it has been found 
that this right is liable to abuse, even by the chief executive officer of the 
nation, and the last Congress has wisely limited its exercise. That the 
power to remove is incident to the power to appoint, we are not aware 
has ever been contended for as appertaining to the governors of States. 
The character of their functions is not, in all respects, analogous. 
Their power of removal, we apprehend, is generally limited to particular 
cases provided for by statutory enactments. It would seem to derogate 
from the efficiency of the chief executive officer of a State, and to lower 
the dignity of his office, if the grounds upon which he makes removals 
shonld be needlessly subject to the scrutiny of the courts, and liable for 
slight reasons to be annulled by judicial decrees. But there must some- 
where be protection to the honest and faithful incumbent, if, unhappily, 
his right to hold office should be recklessly violated by the head of the 
executive department. To the judiciary, in such a case, would attach the 
delicate and ungrateful duty of inquiring whether the executive had in- 
fringed the law. Such cases, we may hope, will be of rare occurrence. 

The only evidence before the Court in this case are the two commis- 
sions. Both cannot have effect. If the one first issued continues in 
force, the last is simply null. If the latter is valid, it supersedes the 
former. The commission to Voss recites that he is appointed in place of 
“Joseph Dubuc, removed.” The act of 1855 (213), relating to the sub- 
ject of weights and measures, authorizes the governor, in a certain con- 
tingency, to remove inspectors of weights and measures. Acts of 1855, 
p. 362, / 

The presumption is in favor of every public officer that he performs 
his duties properly. In the case now before us, the presumption is that 
the commission last issued is the one legally in force. That presumption 
is strengthened by the official declaration on its face, that Dubuc was re- 
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moved, and by the fact that the governor, by the act of 1855 855, has, in a ; 
certain contingency, the right to remove an inspector of weights ang 
measures. But this presumption, in favor of the proper exercise of 
power by the governor, was subject to be overthrown by countervailing 
evidence, if it were in the power of the complainant to produce it. But 
no such evidence was introduced ; and, in its absence, the presumption 
that the commission of Voss legally supersedes that of Dubuc, must 
prevail. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. It is further adjudged 
and decreed, that the plaintiff and appellee pay costs in both courts, 


Rehearing refused. 





No. 6963.—D. C. Jonnston v. C. Yaux, Jr., & Co. 


The rule of Court, declaring that no private agreement of the parties relative to the progress of any 
cause shall be alleged unless the evidence thereof shall be in writing, does not apply to agreements 
which may give rise to another suit. 

The waiver of a legal right, to be available, must be clearly and explicitly shown. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Race & Foster, for plaintiff and appellee. Emerson & Huntington, 
for defendants and appellants. 

Howe, J. This is a suit for damages based on the violation of an 
alleged agreement between the parties. 

Plaintiff alleges that, finding his business in this city becoming embar- 
rassed by the failure of his former partner to pay his proportion of the, 
partnership debts, he called upon the defendants, who had obtained a 
judgment against his firm on their note for $347 25, and entered into an 
agreement with them to the effect that the latter would not issue execution 
or proceed against him in any manner, until his return from New York, 
which place he should have ample time to visit, and obtain an extension 
of credit from his creditors in said city; that on the faith of said agree- 
ment he left for New York on 19th January, 1860; had interviews with his 
creditors; returned as speedily as possible, arriving here on 15th Febru- 
ary following, and found. his store seized and closed under a fieri facias 
issued by defendants, since the 4th of the same month, whereupon he 
paid the said judgment, interest and costs, by reason of all which he sus- 
tained damage in the loss of trade, loss of customers, injury to mercantile 
standing and reputation, and to his mind and feelings, to the amount of 
ten thousand dollars. Defendants filed a general denial, and after trial 
judgment was rendered against them by the District Judge for the sum 
claimed, from which they have appealed. 

Defendants objected to parol proof of the alleged agreement as in 
violation of a rule of Court, prescribing that ‘‘no private agreement or 
consent between the parties or their counsel, relative to the progress of any 
cause, shall be alleged or suggested by either of them against the other, 
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unless the evidence thereof shall be in writing, subscribed by the party 
against whom it shall be alleged or suggested, or by his counsel.” 

We think this rule applies to the mode of conducting, and the manage- 
ment of a cause before the Court in which it is pending, and not agree- 
ments, which may give rise to a cause of action in another suit, and which 
are subject to other rules of evidence. 

The proofs, in our opinion, do not sustain the judgment of the lower 
Court. Admitting that the agreement of defendants, as alleged, not to 
jssue execution or proceed against plaintiff in any manner, until he could 
go to New York, get an extension from all his creditors there and return, 
is satisfactorily proven, the evidence does not afford the data for estimating 
accurately the damage caused by the acts of defendants, beyond the costs 
of keeping the property and making the inventory. The opinions of 
witnesses, engaged in the same business, upon this question, derive weight 
only from the facts and data upon which they are based being made 
known; for in no other way can the Court judge of the correctness of 
their estimate and receive it as proof. This has not been done in this 
case. The evidence as to the amount of business done in plaintiff's 
establishment, at the date of the seizure, if of any weight in this respect, 
shows that there were funds enough on hand to pay defendants’ claim 
and avoid a seizure; but there is no evidence of the profits of which he 
was deprived or the actual loss in trade, or reputation. 

But we do not think plaintiff has shown any such agreement on the 
part of defendants as precluded them from proceeding as they did under 
the circumstances. They certainly had the legal right to execute their 
judgment against him, and any waiver or suspension of that right must 
be made clearly and explicitly to appear. Plaintiff declares, on their 
positive agreement not to issue an execution or proceed in any manner 
against him until he should have ample time to visit New York, and ac- 
complish his purpose of procuring an extension from all his creditors 
there. From the testimony of his only witness on this point, it is clear 
that defendants were unwilling to bind themselves positively in advance, 
and refused to make any written agreement on the subject. 

We conclude, from the evidence, that plaintiff was referred to one of 
defendants’ firm, then in New York, and that the member here would not 
move in the matter until he could hear something from New York through 
his partner, then there. 

It was after the return of this partner, and the lapse of sufficient time 
to hear from plaintiff, that the seizure was made. 

To recover, it was incumbent on plaintiff to make out his case with legal 
certainty, which he has failed to do. 17 A. 239. 

It is therefore ordered, that the judgment appealed from be reversed, 
and that there be judgment against plaintiff as of nonsuit, With costs in 
both courts. 
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No. 718.—AvaustEe Pino v. Mercuants’ Mutrvat Insurance Compayy 


Where a policy of insurance contains a condition that the insurance shall not be binding until the 
actual payment of the premium, the insurers, if they elect to do so, may waive the condition, it 
being one inserted solely for their benefit; and parol testimony is admissible to prove the waiver, 

Where an application for insurance is made and accepted, and the policy is made out in duplicate, 
and the name of the assured, as such, put down on the books of the insurance company, the con. 
tract is complete; and, unless the company have required payment of the premium, or given no. 
tice that they will not be bound until the premium is paid, there is a waiver of such payment, 

Proof of such a waiver is no violation of the rule prohibiting parol evidence to vary or contradict a 
written contract. 

The rule is well settled, in relation to the contract of insurance, that ail matters which show the tran. 
saction to be void, on the ground of fraud or otherwise, must be specially pleaded. 

Evidence of fraud is inadmissible under the general issue. 


PPEAL from the Sixth District Court of New Orieans, Duplaniier, J, 
C. Dufour, L. Castera and Carleton Hunt, for plaintiff and appellee, 
J. W. Gurley, L. Pierce and A. & M. Voorhies, for defendants and appel- 
lants. 


Brief of C. Hunt and L. Castera, for plaintiff and appellee.—Auguste 
Pino has sued the Merchants’ Mutual Insurance Company to recover the 
sum of $2,086 42, the amount of damage caused him by a fire which oc- 
curred at No. 17 Gasquet street, on the Ist of March, 1865. The basis of 
his claim is a policy of insurance effected with the Merchants’ Mutual 
Insurance Company, against loss by fire, for six thousand five hundred 
dollars, on household furniture, wines, liquors, provisions, etc. 

To this demand the insurance company filed the following answer: 
‘*The defendants now come and say that they are not responsible on any 
policy insuring plaintiff against ‘ perils by fire,’ from the 25th of Febru- 
ary, 1865, and ending the 25th of February, 1866, as alleged in his peti- 
tion; they show that the fire on premises of plaintiff occurred on the 
morning of the Ist of March instant, and that after said fire, and later in 
that day, without notice to defendants of said event, the said plaintiff 
came and paid the premium stipulated by him. 

‘* And now defendants show that, by the second condition in said policy, 
there was no insurance until the premium was paid, and this he pleads; 
and further answering, should any further be necessary, they deny the 
allegations contained in the petition, and pray to be hence dismissed 
with costs, and for all further relief,” etc., etc. 

There was judgment in the Court below in favor of the plaintiff, and 
the defendants appealed. : 

The testimony adduced on the trial below will be briefly reviewed, so 
as to place the case properly before the Court. * : 2 SS 

The attempt to refute the allegations made by the plaintiff of his loss is 
confidently submitted to the Court without further argument. The tes- 
timony of all of plaintiff's witnesses is direct, truthful, emphatic and 
unanimous ; that of the two firewardens, on the other hand, consists of 
merely speculative reasoning, or in the language contained in the admis- 
sion of Captain Younnes himself, of ‘‘ conjecture !” 

The legal ground on which the defendants rest their objection to the 
payment of plaintiff's demand—and the only one specially pleaded in 
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their answer on file—is, that the fire on plaintiff’s premises occurred on 
the morning of the 1st of March instant, and that later in that day, with- 
out notice to defendants of said event, the plaintiff paid the premium 
stipulated by him, and that by the second condition in the policy there 
was no insurance until the premium was paid. 

The non-payment of the premium by the plaintiff until several hours 
after the fire, is a conceded fact in this case; but it is the universal prac- 
tice in New Orleans and elsewhere for underwriters to require payment of 
the premium only long after insurance is effected ; and it is always com- 
petent for the assured to prove that the insurance company acted accord- 
ing to this established custom, although the policy contain a condition 
that there is to be no insurance until the premium be paid. 

The defendants show, therefore, a misapprehension of correct princi- 
ples of law, when they oppose the introduction of evidence to establish 
that it was the custom of their office to effect insurance and deliver 
policies before the premiums due on them were paid. 

In treating of the promise of insurers, and their receipt for the pre- 
mium, Marshall says: 

“The next clause in the policy is that by which the insurers bind 
themselves to the insured for the true performance of their contract, and 
confess themselves paid the consideration or premium by the insured, 
after the rate specified, .......... 

“The payment or non-payment of the premium, therefore, can have 
‘no effect upon the insurance. Every insurer may insist on being paid 
the premium before he subscribes the policy; but having once subscribed 
it and given credit for the premium, no matter to whom, he shall not be 
afterwards at liberty, when a loss has happened, to object the want of 
consideration for his promise.” Marshall on Insurance, vol. 1, book 1, 
chap. 7, 2 3. 

And Mr. Phillips, in his work on Insurance, in laying down the law 
which governs the execution of the contract of insurance, observes : 

‘Though a policy is a contract between two parties, each of whom is 
under certain obligations, and entitled to demand of the other a compli- 
ance with certain implied and expressed conditions and stipulations, it is 
subscribed only by the insurer himself, or by his agent or attorney, and 
when so subscribed and actually or constructively delivered, uncondi- 
tionally, to the assured, it is a completed and binding contract.” 

“Tn the usual form of the policy, the insured on a marine risk acknow- 
ledges payment of premium ; and, in fire and life policies, of the whole 
or first annual premium, or deposit or first installments, and accordingly 
always imports a settlement by cash or premium note, of a part or the 
whole of the premium simultaneously with the execution afid delivery of 
the policy. This is equivalent to saying, that the contract is not in force 
until such payment has been made.” 

** But the rules of an insurance company, or the agreement of the par- 
ties, may control the rule just stated, and the policy be binding upon 
the insurers, though the premium has not been paid or any note given 
for it, nor the policy actually delivered from the insurance office.” 
Phillips on Insurance, vol. 1, 34, marg. pag. 22, 23. 

And it is expressly declared by Arnould that, in point of fact, ‘‘ the 
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premium is never paid, in the actual course of London business, till long 
after the policy is effected, ...... ” Arnould on In., vol 1, marg. p. 36, 

So likewise, Parsons lays it down, ‘‘that the poliey which usually states 
the reception of the premium binds the insurers, although the premium 
has not been paid, nor a note for it given ; and this even if the policy 
was not delivered from the office, if it was only delayed, and there was 
evidence otherwise of a completion of the contract. And if the poliey 
provides that there shall be no insurance until the actual payment of the 
premium, as this provision is inserted for the benefit of the insurer, jt 
may be waived by him or his agent.” Parsons on Maritime Law, vol. 2, 
p. 28. 

And the effect of the acknowledgment of the payment of premium cop. 
tained in a policy of insurance, is disposed of by Mr. Phillips in these 
words : 

**Tt does not appear that there is any material distinction between this 
acknowledgment in a policy of insurance and in other instruments, 
respecting which the prevailing doctrine is, that the acknowledgment of 
payment in a deed of conveyance, though it estops the grantor from al- 
leging want of consideration, is only prima facie evidence of payment 
which may be rebutted, ........ ” Phillips on Insurance, chap. 6, marg. 
page 515, and numerous authorities there cited. 

And again : ‘‘ An allegation of compliance with a condition is supported 
by proof that the underwriters waived it.” Phillips on Insurance, 2 12, 
marg. pp. 21, 22. 

This rule is also clearly expressed by Parsons, as follows : 

‘*The general rule of law is, that a receipt for money is open to evi- 
dence, either to qualify it or controvert it altogether. It is true that, 
generally, no written contract is to be varied by oral evidence. But even 
in a deed for land, where the receipt for the consideration money is 
acknowledged under seal, the actual payment may be inquired into, and 
any question raised concerning it, which does not tend to impeach or in- 
validate the deed, or vary any of its provisions ; and the same rule must 
certainly be applied to policies of insurance.” Parsons on Maritime Law, 
vol. 2, pp. 182, 183. 

No other commentary upon these established rules of law and correet 
pleading will be offered than that furnished by the defendants themselves 
in the testimony of their witness, L. A. Fourchy, which forms of itself a 
strong feature of this case. On being first sworn, he said : 

‘‘In February and March last I was clerk in the Merchants’ Mutual 
Insurance Company,” and, on being shown the policy of insurance sued 
on, added, that he recognized his signature to the receipt, on the back 
thereof. 

When recalled by defendants, at a later stage of the trial, and again 
shown the policy of insurance, he testified ‘that premium was paid to 
me on the Ist of March, between half-past ten and nine o’clock, by the 
plaintiff himself. When he paid the premium on the Ist of March, he, 
the plaintiff, said nothing at all about a fire having occurred at his 
place.” 

‘‘T delivered the policy to him on that day, without being aware that 
the fire had occurred. Had I known that this fire had occurred, I would 
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not have delivered him that policy, except with the consent of the com- 
pany. I had no authority to make a waiver of the condition of the policy; 
1 did not know at the time I received that premium that the said property 
was destroyed by fire.” . 

“ Plaintiff had applied to the company, through me, to have that pro- 
perty insured; the application was written by the secretary, I think.” 

‘Plaintiff applied at the defendants’ office before the 1st of March. 
Plaintiff's name is down on the books of the company as being insured 
for the amount of the policy.” 

“The policy is dated 25th February, because the application was made 
on that day. I do not recollect that I was much engaged that day. I 
told the plaintiff nothing about the premium.” 

“‘T made the insurance without speaking to Pino; I do not recollect 
having said to him to cajl on the following Monday.” 

When asked what occurred between Pino and himself on that occasion, 
this witness answered : ‘‘I do not recollect ; I saw plaintiff in the office. 
The blanks in the application of plaintiff were filled in the handwriting of 
the secretary, and I do not know what occurred between him and plain- 
tiff. I know nothing at all of what took place between the plaintiff and 
myself.” 

‘‘T might have had a conference with the secretary in relation to plain- 
tiff’s application; I cannot recollect whether I did so.” 

** At the second interview, when I gave him the policy, he paid me the 
money and I handed him the policy. He said nothing, and I said nothing. 
I knew that he wanted his policy when he came.” 

‘IT do not talk to parties; I have not always time to talk. At the first 
interview he must have told me he wanted to be insured; but I cannot 
recollect; these things escape my memory........... * 

This witness made his appearance once more for the defendants, but 
with what amount of benefit to their case, the Court will determine, 
He now swears : 

‘‘When I said defendant’s (meaning plaintiff's) name is down on our 
books for the amount of this policy, I meant that that policy is a copy 
from our records. Of each policy we give out, we keep a duplicate in our 
records.” 

‘* We are not generally paid the premium at the time we deliver the 


There can be no doubt, from these authorities and this testimony, that 
the contract between the plaintiff and defendants was complete before 
the fire of the first of March. The defendant could have brought suit 
to recover the premium under it ; and, if this could be done, it is cer- 
tainly competent for the plaintiff to recover compensation for the loss he 
has suffered. The contract of insurance is one of indemnity; it is con- 
sensual and commutative. After the secretary has written out the appli- 
cation, and the assured, as such, has been put down on their books, the 
company cannot be permitted to decline to perform faithfully their part 
under the contract, long since perfected. 

These principles of the law of insurance have received a recent exposi- 
tion in the case of Goit v. The National Protection Insurance Co., decided 
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in the Supreme Court of New York, the facts of which are most similap 
to those of the case before the Court. 

The action was on a policy of insurance against fire, issued to the plain. 
tiff and his brother, Joseph A. Goit, and assigned by Joseph A. to the 
plaintiff, after the loss. The premium was not paid until after the loss; 
the agent of the defendants telling the assured that it was immaterial ; 
that he did not care to receive it until he made his returns, and he would 
call for it. The premium was paid to, and accepted by, the agent the 
day after the fire. The defendants, under a provision authorizing it, had 
directed their agent to cancel the policy; but he had not done so, only 
mentioning to the assured that he would procure another insurance for 
them, and that, until he did so, the policy might continue in force. An. 
nexed to the policy was a condition, like the condition in the policy in 
the case at bar, to wit : that ‘‘no insurance should be binding until the 
actual payment of the premium.” In deciding the case, after observing 
that the premium was not actually paid at the time of the loss, and after 
observing that this fact was alleged as a reason by the defense for assum- 
ing that the policy had not attached, the Court said : 

‘« It is a well-settled maxim that a party may waive the benefit of any 
condition or provision made in his behalf, no matter in what manner it 
may have been made. (Brown’s Legal Maxims, 547.) It extends to all 
provisions, even constitutional and statutory, as well as conventional, 
The law will not compel a man to insist upon any benefit or advantage 
secured to him individually. Hence, it was the privilege of the insurers 
in this case, if they elected so to do, to waive the condition making the 
actual payment of the premium a condition precedent to the binding effi- 
ciency of any insurance, as it was a provision inserted for their benefit, 
and in which they alone were interested. This waiver may be established 
by evidence of an express waiver, or by circumstances from which such 
waiver may be inferred ; and it may be by the managers of the company 
or by a duly authorized agent; and, as it was done by the latter in this 
case, it was obligatory upon the company.” (Barbour’s N. Y. Supreme 
Court Reports, vol. 25, p. 190. . 

So also the Supreme Court of Maine, in dismissing the case of Loring 
vy. Proctor, as one containing matter of fact, proper for the consideration 
of a jury, held: ‘‘that if it was customary for the insured to be content 
that their policies should, when made out, remain in the office of the 
underwriter, and still be obligatory ; and if it should appear that such 
had been the case in the oflice of the defendant, and, at the same time, 
that the agent or insurance broker had all along declared that the note 
had been taken, and was upon the company; and if it should be believed 
that, in case there had been no loss, the premium would have been exe- 
cuted and recovered, a jury might conclude that it was intended that the 
policy so made out should constitute a binding contract.” 13 Shepley’s 
Maine Rep. 58. 

And in the case of Warren v. Ocean Ins. Co., where the insured gave 
no premium note, and took from the company no evidence of the con- 
tract, there was judgment, notwithstanding, in favor of the plaintiff. 
4 Shepley’s Maine Rep. 449. ; 
In the case of Blanchard y. Waite, which was decided by the same 
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Court, one of the plaintiffs (Loring) applied on the 5th of November, 
1839, for insurance on the schooner Oxford, and, without signing the 

jum note, went away. He had, however, signed the proposition 
pook. Afterwards a policy was duly executed and recorded. Four or 
five days later, Loring called and was informed that the policy was ready. 
He was then asked to sign the premium note, but declined, saying he had 
no authority to sign a note for the owners. On the 6th of December, he 
was again requested to give the note, and again declined. On the 9th of 
December, the loss of the Oxford became known in Portland, and on the 
llth of December—five weeks after the application—Loring tendered 
the note and called for the policy. But, notwithstanding these miti- 
gating circumstances in favor of the insurers, there was judgment for the 
plaintiff, and the Court said : 

‘It appears by the evidence that, in other cases, insurance had been 
effected with this company in a similar manner ; the applicant having 
signed the proposition book ; Smith (the president) would then say the 
insurance is complete, or the vessel is at the risk of the office, and the in- 
sured might call when it was convenient and take the policy.” 

‘A contract of insurance is completed when there is an assent to the 
terms of it by the parties, on a valuable consideration. Neither the 
giving the premium note nor the reception of the policy by the insured, 
are prerequisites to its consummation.” 

And, again: ‘‘No copy has been furnished to us of what was signed 
by Loring, but we understand from what facts are submitted, that he 
made himself liable for the premium, so that it could have been recovered 
of him.” 

‘“‘We find then in the case, the terms of insurance reduced to writing, 
in a book kept by the insurers for that purpose, and signed by one of the 
insured for the whole, a policy made and recorded, and ready for delivering 
before the loss: Was the contract at that time completed ? Here was a 
union of minds upon the contract, and the insurers had legal power to 
enforce the payment of the premium against Loring. Blanchard vy. Waite, 
Shepley’s Maine, Rep. vol. 15, 58. 

On the authority of Mr. Justice Washington, in Kohne v. Insurance 
Company of North America, in the Circuit Court of the United States for 
Pennsylvania, the doctrine regarding the acts necessary to the complete 
execution of their contracts of agreement to insure, by underwriters, by 
their having executed their policy, is carried still further. 

In that case the plaintiff’s agents, and that of the company, had settled 
the terms of insurance, but the policy was only filled up some hours after- 
wards, when the insurance company gave notice thereof to the plaintiff, 
informing him also that the vessel insured had been captured. Both 
parties knew nothing of the loss when the policy was executed. When 
the premium note was offered it was refused by the company, who also 
declined to deliver up the policy. 

The Court, nevertheless, charged the jury that the contract was per- 
fected, and the plaintiff recovered. W. C. C. Rep. 93, 

Although the correctness of this ruling of Judge Washington was 
. considered by Mr. Phillips as obscured with some doubt, that doubt has 
been since removed by the recent decision of the Supreme Court of the 
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United States in the case of the Union Mutual Insurance Company v. Com. 
mercial Mutual Marine Insurance Company. The facts found there by the 
Court, showed that the agent of the plaintiff went to the office of the 
defendants on the 24th of December, and the president not being in, filled 
up a blank proposal in the general way. He returned the same day and 
saw the president, who offered to insure at a given rate. The agent said 
he would consult his principal, to which the president agreed, and on 
Monday 26th, receiving a reply accepting, saw the president, who told 
him that he (the president) assented to the terms, but said that no bugi- 
ness was done that day, being celebrated for Christmas, and that the next 
day he would attend toit. The vessel burnt up that night. The proposal 
was in the common form with “‘ binding,” and a blank for the president's 
name. This blank had not been filled up by the president, and no pre- 
mium was paid. Phillips Marg. p. 24. 

Judge Curtis, in delivering the opinion of the Court, said: 

‘The fair inference is, that if the general authority of the president to 
contract for the corporation had been put in issue, it could have been 
shown by the most plenary proof that the presidents of insurance com- 
panies in the city of Boston are generally held out to the public by those 
companies as their agents, empowered to receive or assent, either orally 
or in writing, to proposals for insurance, and to bind their principals by 
such assent.” 

‘* Nor do we deem it essential to the existence of a binding contract to 
make insurance, that a premium note should have been actually signed 
and delivered. The promise of the plaintiffs to give a note for the pre- 
mium was a sufficient consideration for the promise to make a policy. It 
is admitted that the usage is to deliver the note when the policy is handed 
to the assured. If the defendant had tendered the policy, we have no 
doubt an action for not delivering the premium note would have at once 
lain against the plaintiffs, and we think there was a mutual right on their 
part, after a tender of the note, to maintain an action for the non-delivery 
of the policy. In Tayloe v. The Mutual Fire Insurance Company, (9 How. 
320), it was held that a bill in equity for the specific performance of a con- 
tract for a policy could be maintained. And it being admitted that in 
this case the defendants would be liable as for a total loss on the policyif 
issued in conformity with the contract, no further question remained to 
be tried, and it was proper to secure the payment of the money, which 
would have been payable on the policy, if it had been issued.” 19 Howard 
323. 

It is to be observed that this case was carried on appeal from the Circuit 
Court for the District of Massachusetts, where it was contended that, by 
force of a State statute, insurance companies could only make valid poli- 
cies by having them signed by the president and countersigned by the 
secretary, but the Court were of opinion that the law ‘‘ only directed the 
formal mode of signing policies, and had no application to agreements to 
make insurance.” 

Indeed, the latest writer of reputation available to us for consultation, 
Mr. Parsons, who is remarkable for his cautious.judgment, and who has 
reviewed in an enlightened spirit all the cases, does not hesitate to affirm - 
that ‘‘ there seems to be no reason why the general principle, both of the 
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common and civil law, that the evidence of a contract need not be in 
writing, unless expressly required so to be, should not make a parol 
contract of business valid.” 2 Parsons on Maritime Law, vol. 1, page 
19, note. 

But to discuss the subject longer in this place would involve digression, 
and it will therefore be pursued no further. 

It is true that the Supreme Court of Louisiana held in the case of 
Berthoud v. Atlantic Marine and Fire Insurance Company, that the defen- 
dants were not liable where the premium had not been paid, but Judge 
Eustis, who was the organ of the Court, deemed it undeniable that the 
reciprocal assent of the two parties to the contract had not been expressed, 
and was careful to state that the secretary of the company distinctly in- 
formed the plaintiff that the policy would not be delivered until the 
premium was paid. 13 La. 542. It is evident, therefore, that the case 
was decided altogether on the facts before jhe Court, and is entirely in- 
applicable to the case at bar. 

But more than enough has been said to establish, conclusively, that the 
defendants in this case are liable to the plaintiff for the full amount 
claimed by him, whether their responsibility be considered as settled by 
the rule laid down in the case of Goit v. The National Insurance Company, 
first referred to, or only as falling within the general principles, and 
conforming to the recognized tendency of the doctrine of the other autho- 
rities cited. 

It only remains now to examine the effort made by the defendants to 
fix upon the plaintiff a breach of warranty. The answer of the defendants 
setup no such defense, and made no charge of fraud, but only pleaded 
the general issue, and afterwards set forth the fact that the plaintiff paid 
his premium after the fire, and without making mention of it. 

Formerly, under the plea of the general issue in policies of insurance, 
the defendants could produce evidence of almost every matter—such as 
illegality, misrepresentation, change of usage, deviation, breach of war- 
ranties, etc., etc., etc. But the new rules of pleading, relating to this 
subject, provide: ‘*‘That in every species of assumpsit, all matters in 
confession and avoidance, including not only those by way of discharge, 
but those also which show the transaction to be void, or voidable in point 
of law, on the ground of fraud or otherwise, shall be specially pleaded. 
And by way of instance, again, as far as relates to policies of insurance, 
the rule specifies, unseaworthiness, misrepresentation, concealment, and 
deviation, as amongst those matters which must be specially pleaded.” 
Arnould on Insurances, vol. 2, marg. pag. 1287. See also Kennedy v. N. 
Y. Life Insurance Company, 10 An. 811; Matthews v. Gen. Mutual Ins. Co. 
of N. Y.,9 An. 590; Kathman v. Ins. Cos., 12 An. 38, 39; Flynn v. Mer. 
Ins. Co., 17 An. 135; and numerous cases there cited, showing that special 
defenses are necessary, and must be pleaded where it is sought to invali- 
date the contract of insurance. The Court is also referred to Michael v. 
Nashville Ins. Co., where the course pursued by the defendants was marked 
by inconsistency not dissimilar to that shown in this case, and upon which 
proper comment was made. 10 An. p. 738. 

The plaintiff here concludes his case. The determined opposition with 
which his claim has been met, and the learning and ability displayed by 
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defendants’ counsel, have induced him to review at length the facts on 
which he relies; to reproduce many quotations from the authorities which 
sustain him, and to expose the ingenious devices to which the defense has 
been driven to avoid a just liability from which there can be no escape; 
at one time attempting to disprove the concurrent testimony of eye-wit. 
nesses of the fire, by the conjectures of persons who were not present at 
it; at another, to show by curious speculations and calculations, that the 
storeroom burned did not contain the goods which three credible wit. 
nesses saw there the night before ; at another, that the contract of 
insurance never attached, because the premium was not paid according to 
one of the conditions of the policy, or that there was no contract; and, 
finally, at the same time, that the plaintiff concealed essential particulars 
which, if known, might have prevented defendants from insuring, or 
that there was a contract which is voidable, owing to the fact of such 
concealment. 


Brief of L. Pierce and J. W. Gurley, for defendants and appellants.—The 
Court below admits, that if the written contract is to govern, the case ig 
against the plaintiff upon his own authorities; and it then proceeds to 
relieve him from his embarrassment, by repudiating the document which 
he had offered as evidence of his contract, and substitutes a verbal agree- 
ment, which is nowhere to be found but in the silence of defendants’ 
clerk. 

‘Tt is affirmatively shown,” says the Court, ‘“‘by one of their own 
witnesses, that defendants took the risk on the plaintiff’s property without 
condition.” And the Court finds this affirmative proof in the testimony, 
which it thus quotes: ‘‘ Mr. Foucher, their clerk, swears that he was the 
person who effected the insurance; that nothing was said at the time; that 
he made the insurance without talking to Pino, and he very plausibly 
accounts for this total absence of any conversation having taken place 
between him and the plaintiff. Hesays: ‘‘I don’t talk to parties; I 
have not always time to talk.” ‘‘It is true,” proceeds the Court, “the 
policy sued on contains the clause, that no insurance shall be binding 
until the actual payment of the premium; but it strikes me that this policy 
cannot be the true interpretation of what were the conditions under 
which the parties contracted, in the presence of Mr. Foucher’s testimony 
above referred to; besides, it being shown by this same witness, Foucher, 
that the policy was not delivered to Pino until after the payment of the 
premium; and, consequently, after he had experienced the loss, the pre- 
sumption, in the absence of proof to the contrary is, that Pino had no 
knowledge of the contents of the policy, and could not have assented to 
the conditions therein stipulated.” 

Yet this is the contract upon which Pino, after having retained it in his 
possession from the Ist to the 28th of March, institutes his suit; and 
which, without complaint of its terms or conditions, he simply prays, in 
his petition, the aid of the Court to enforce. Under this state of facts, 
can it be possible ‘‘ that the presumption, in the absence of proof to the 
contrary is, that Pino had no knowledge of the contents of the policy, 
and could not have assented to the conditions therein stipulated!” We 
oppose, with confidence, the statements of his petition to the presump- 
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tions of the Court. Disregarding the policy, the Court could only find 
evidence of the contract in the statement of Foucher, ‘‘that he was the 

n who effected the insurance.” Beside this, there is nought but his 
silence. How has it, then, determined the amount of the indemnity, the 
character of the property, its location, the rate of premium, or the term 
of the policy? Its judgment could not have been shaped without resort 
tothe written contract. Thus arbitrarily adopting or repudiating its 
stipulations and conditions, the Court in effect declares, that inasmuch 
asno conversation took place between Pino and the defendants’ clerk, 
when the insurance was effected, it will not receive the written contract 
as the full and true exposition of the intention of the parties; it will give 
effect to those clauses which impose liabality upon the defendants, and 
will consider as not written, or assented to, those which make that liability 
conditional. 

In a case not dissimilar in principle, (Rafel v. Nashville Co., 7 A. 245), 
Slidell, J., says: ‘‘ The conditions attached to a policy form part of the 
contract. This has been long settled.” 

Accepting this as correct law, what is the legal consequence of the non- 
payment of the premium? The District Judge, after a careful examination 
of all the authorities, thus states his conclusions in regard to it: ‘‘ It can- 
not be questioned, that when a risk is taken with the understanding and 
agreement that the insurance shall not be binding upon the underwriters 
until the actual payment of the premium, such an agreement suspends 
the consummation of the contract, and the payment of the premium is a 
condition precedent to the contract becoming valid as such.” This is in 
strict accord with all the authorities, and determines the case in favor of 
the defendants. 

In Berthoud v. In. Co., 13 L. 548, to which the plaintiff in his brief has 
referred, and vainly attempted to explain away—Eustis, J., says: ‘‘ Sup- 
posing that the defendants were bound by the act of the secretary, in 
marking on the application the rate of insurance, it by no means follows 
that by that circumstance the contract of insurance was complete. Con- 
sent on their part was not given to the contract itself. The consent was 
given that they would insure at the rate marked, provided the premium 
waspaid. * * * * * * Neither the policy nor memorandum were 
delivered by the defendants, and we can see nothing in what passed be- 
tween the parties but a proposition which was accepted under a condition 
which was never complied with by the party, who now wishes to enforce 
the contract.” The case at bar is stronger, in this: That the condition 
is found in, and forms part of the very contract which the plaintiff unre- 
servedly asks the Court to enforce; and the date of the receipt of premium 
endorsed thereon furnishes the evidence of his non-compliance with the 
condition, until after the subject-matter of that contract had ceased to 
exist. See, also, Tayloe v. Merchants’ Co., 9 How. U. 8S. R. 390; Beadle v. 
Chenango Mut. Ins. Co., 3 Hill, 161; Angell on Fire and Life Ins., p. 5, 2 7, 
and p. 413, 2 399. 

If the Court will bear in mind the distinction drawn by Eustis, J., in 
the decision just quoted, that the defendants never consented to the con- 
tract itself, but merely consented to insure at the rate marked, provided 
the premium was paid, and that the policy in this case contains no 
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acknowledgment of the receipt of the premium, it will at once perceive , 
the inapplicability of the authorities quoted by the plaintiff. 

But it has been argued that the defendants waived this condition } 
the delivery of the policy. A brief examination of the facts will show 
that there is no foundation for such an inference. The witnesses al] 
agree that the fire occurred at four o’clock on the morning of the first of 
March. Some five hours later in the day, and while the defendants were 
still ignorant that a fire had taken place, Pino, himself, called at their 
office, and, without informing them of that event, asked for and obtained 
the policy, and paid the premium. The receipt endorsed on the policy 
shows that the premium was paid on that day, and the testimony of 
Foucher fixes the hour. He says that he delivered the policy without 
being aware that a fire had occurred, and that had he known it he would 
not have delivered it without the consent of the company. And further, 
that he had no authority to make a waiver of the condition. His testj- 
mony, as to these facts, is not contradicted. 

The plaintiff objected to his testifying, as to the hour when the 
premium was paid, and urged for ground of exception, that “the 
defendant is estopped by their receipt from alleging that the policy was 
void, because the receipt or acknowledgment was untrue.” Certainly, 
nothing was further from the intention of the defendants, for it is in 
the truth of that receipt that they find the strongest cause of nullity. Its 
date shows that the premium was paid on the very day the property was 
destroyed. The testimony of Foucher, determining the hour, cannot be 
said to contradict it. In the absence of this proof, introduced for the 
purpose of sustaining an express allegation in the answer, the Court would 
judicially notice the fact, that the incorporated monied institutions of the 
city are not opened for the transaction of business at four in the morning, 
the hour of the fire. 

Another bill of exceptions was taken to that portion of his testimony, 
in which he states that had he known of the fire he would not have 
accepted the premium nor delivered the policy, without the consent of 
the company. The plaintiff has endeavored to show a waiver by the 
defendants of the condition, in regard to the pre-payment of the premium, 
and as if doubtful of his right under his pleadings to do so, he quotes 
from Phillips: ‘‘ An allegation of compliance with a condition is sup- 
ported by proof that the underwriters waived it.” If this be a legitimate 
issue in the case, it would be a hard rule which would allow the plaintiff 
to support it by proof, and exclude rebutting evidence on part of the 
defendants. 

Surely it is unnecessary to cite authorities to show that a policy obtained 
under these cireumstancesis void. Angell, in his admirable work on Fire 
and Life Insurance, p. 71238, says: ‘‘ Of course, it would be an objection 
to the validity of a policy founded upon a previous agreement, that the 
loss at the time was known to the assured only; but no case has deter- 
mined that an underwriter, who effects a policy with a full knowledge 
that a loss has actually happened, may not be bound by it; on the con- 
trary, it has been otherwise determined.” And again, on p. 413, 2399: 
‘¢The risk assumed by the underwriter on the one side, and the premium 
paid by the assured as the price of that risk are, in the language of Mar- 
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shall, correlatives, whose mutual operation constitutes the essence of the 
contract of insurance.” 

Acontract without cause, or subject-matter to rest upon, is null, ©, C, 
1887, 1891, 1892. 

With the same view of establishing a waiver of the condition, the 
plaintiff has endeavored to show that credit was given him for the pre- 
mium; and Foucher is the witness relied upon for the purpose. On 
cross-examination, he states ‘‘ plaintiff’s name is down on the books of 
the company as being insured for the amount of the policy.” But, sub- 
sequently, he explained himself, thus: ‘‘ When I said plaintiff’s name is 
down on our books for the amount of this policy, I meant to say that that 
policy is a copy from our records. Of each policy we give out, we keep 
a duplicate in our records.” ‘‘ No credit was given by the company to 
plaintiff for this premium;” and on cross-examination: ‘ Plaintiff did 
not apply to me for credit.” How can it be urged in the face of this tes- 
timony—and there is none other in relation to it—that credit was given 
to the plaintiff for the amount of his premium. He does not allege it in 
his petition; he has failed to make proof of the fact, and his conduct in 
not demanding possession of the policy, until it suited his interest to 
tender the premium, is conclusive of his own understanding of the 
contract. 

For the like purpose an attempt has been made to show that the defen. 
dants are not generally paid the premium at the time they deliver the 
policy. Asthie proof looked to a general custom and not to the particular 
contract sued upon, it is difficult to perceive its bearing. In this case, 
the policy was not delivered until the payment of the premium. The 
plaintiff interrogated Mr. Foucher, to prove such a usage; and also, ad- 
duced in evidence six receipts, given by the defendants to L. Castera, for 
premiums paid by him in the years 1854-5-6-7-8, at periods subsequent in 
date to his policies. To this testimony, and to these receipts, the defen- 
dant objected on the ground that they tended to prove a usage, contrary 
to the express terms and conditions of the written contract sued upon ; 
and that the stipulations and conditions thereof could not legally be 
contradicted or varied by proof of the existence of any such custom or 
usage: To these we ask the attention of the Court. 

In the case of the schooner Reeside, 2 Sum. Cir. Ct. R. 567, Mr. Jus- 
tice Story, after stating that the true and appropriate office of a usage or 
custom is, to interpret the otherwise indeterminate intention of the 
parties, etc., proceeds: ‘‘But I apprehend that it never can be proper 
to resort to any usage or custom to control or vary the positive stipula- 
tions in a written contract, and a fortiori not in order to contradict them. 
An express contract of the parties is always admissible, to supersede or 
vary, or control a usage or custom ; for the latter may always be waived 
at the will of the parties. But a written and express contract cannot be 
controlled or varied, or contradicted by a usage or custom ; for that 
would not only be to admit parol evidence to control, vary or contradict 
written contracts, but it would be to allow mere presumptions and impli- 
cations, properly arising in the absence of any positive expressions of 
intention, to control, vary, or contradict the most formal and deliberate 
declarations of the parties.” 

29 
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In this, the plaintiff himself, in his bill of exceptions, thus expresses 
his concurrence: ‘‘That by law it is not permissable to prove anything 
out of the contents of the policy.” And again, ‘that the insurance 
company had no right to vary or alter by parol the terms of a poli 
executed by them. Nor the right to contradict the stipulations of their 
own policy,” etc. Under these authorities, we think the defendants haya 
shown no misapprehension of correct principles of law, in opposing the 
introduction of such evidence. We submit that the bill is well taken, 
and that the evidence should be stricken out. But should the court be 
of opinion that it was properly admitted, then we say there is nothing in 
the testimony of Foucher, nor in the six receipts of Mr. Castera, to show 
the character of the policies to which either had reference; and in the 
absence of proof, the court will presume that the policies were issued ip 
the one case, and the credits given in the other, in conformity to some 
agreement between the parties, and not in violation of one. It is impos- 
sible, successfully, to argue from such proof, in the face of the positive 
and uncontradicted statements of Foucher to the contrary, the express 
condition in the policy, and the fact that it was not delivered until the 
actual payment of the premium, that the defendants consented, in this 
instance, to assume the risk before the receipt of the consideration. 

The errors of this case, and those which have given rise to its only diffi- 
culties, are: 1. That the policy itself contains an acknowledgment of 
the receipt of the premium. 2. That the conditions therein, that the 
insurance should not be considered as binding ‘‘ until the actual payment 
of the premium,” has been waived by the defendants. 3. That the con- 
tract of insurance was consummated by the consent of the defendants 
before the destruction of the property. 

The correctness of all three are most positively denied by the defen- 
dants, and they solicit to their examination the careful attention of the 
court. As to the first, the policy itself reiterates the consideration of the, 
contract, but makes no acknowledgment of its receipt. The only 
acknowledgment of payment is that which was endorsed upon it after 
the loss of the property, as is shown by the date it bears. As to the 2d: 
The burden of proving a waiver rested upon the plaintiff. He has failed 
to show it. The record contains aflirmative proof that there was none. 
Foucher positively states that no credit was asked or given for the pre- 
mium ; and Pino, himself, some three hours after the fire, told Mr. Adams 
‘*that he was not insured at all.” If there had existed an agreement to 
waive that condition of the contract, Pino must have been a party to it; 
and, consequently, would have known that he was insured ; and when he 
afterwards went to the office of the defendants, and tendered the pre- 
mium and demanded his policy, he would not have concealed from them 
the facts of the loss. 

As to the 3d. This error arises from confounding the agreement to insure 
on conditions, with the contract of insurance itself. They are entirely 
distinct. The first received the assent of the parties on the 25th Febru- 
ary, 1865 ; and it then became the right of Pino, upon tendering the pre- 
mium, to demand the execution and delivery of the policy ; and of the 
defendants, upon tendering the policy, to demand, and if necessary, to 
sue forthe premium. In other words, it was the right of either party, 
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on complying with the conditions, to compel the other to consummate 
the contract of insurance which they had agreed to make. These were 
the correlative rights of the parties ; they had no others. At any time 
before the destruction of the property, Pino might have enforced his. At 
any time before the expiration of the agreed term of one year, the defen- 
dants might have enforced theirs. As Pino could not compel the defen-. 
dants to insure against loss, that which was already lost, so the defendants 
could not compel him to pay them arisk for aterm already elapsed. 
Hence, it results that the payment of the premium by Pino, after the loss 
of his property of which fact the insurers were ignorant, cannot avail 
him. His able counsel have argued, that as the defendants could have 
brought suit to recover the premium, it is certainly competent for him to 
recover compensation for his loss. The fallacy of this argument flows 
from not properly distinguishing between the agreement to insure on 
conditions, and the contract of insurance itself. If the agreement to 
insure had been without condition the argument would hold. ‘In com- 
mercial towns, actions on mere agreements to insuse * * * * are 
not uncommon. And they are always sustained, whenever it appears that 
the terms of the agreement have been fully settled by the ‘concurrent 
assent of the parties, so that nothing remains to be done but to deliver 
the policy. The contract is executory in the first instance, and completed 
when the policy is drawn up.” Angell on Fire and Life Ins. Co., page 
68, 4 33. 

But the court will bear in mind that this isa suit upon a policy, and 
not upon an agreement to insure ; and by it alone the rights of the par- 
ties are to be tested. ‘‘ The policy,” says Duer, vol. 1, p. 71. 2 16, ‘‘ from 
the time of its execution, with the exception of the cases to be hereafter 
stated, in which extrinsic proof may be received, constitutes the sole 
evidence of the agreement of the parties; nor, subject to these excep- 
tions, can any previous letters or communications between them, nor 
even the written application or agreement be used to vary or control its 
interpretation.” 

The authorities relied upon by plaintiff do not sustain him. In Goit 
vs. National Pro. Ins. Co. ‘‘The premium was not paid until after the 
loss, the agent of the defendants telling the assured that it was immaterial, 
that he did not care to receive it until he made his returns, and he would 
call for it.” It was correctly held that this amounted to a waiver, and 
was obligatory on the company. 

In Ioring vs. Proctor, 13 Shepley 26, the only question considered was 
one of jurisdiction. The court declared that inasmuch as questions of 
fact as well as law were involved, they were without jurisdiction under 
the statute, and accordingly dismissed the suit without deciding any of 
the questions submitted. 

In Blanchard v. Waite, 15 Shepley, 51, the contract was not a condi- 
tional one; it was absolute in its terms, and acknowledged the payment 
of the consideration, There it was in substance decided, that the valu- 
able consideration was the obligation assumed by Loring to furnish a 
premium note, signed by himself and his co-proprietors. The company 
resisted payment on the ground that there was no consideration, because 
Loring had no authority to bind his co-owners. The Court was of opin- 
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ion that he had, and, consequently, that the contract was in itself com. 
plete before the loss. There was an article in the constitution of the 
company (not in the policy), directory to the secretary, to require pay. 
ment for all policies of a less sum than twenty dollars, and for all pre. 
miums for risks over that sum the ‘‘ secretary shall be at liberty to take 
note,” ete. The giving of the note was delayed from time to time, and 
the delay assented to by the company. Besides, ‘‘it appears (say the 
Court) by the evidence, that in other cases insurance had been effected 
with this company in a similar manner; the applicant having signed the 
proposition book, Smith (the president) would then say the insurance is 
complete, or the vessel is at the risk of the office, and the insured might 
call when convenient and take the policy.” 

In Kohne v. Insurance Co. of North America, 1 Wash. C. C. R. 93, the 
first objection made to the recovery was, ‘‘that the agreement for insu- 
rance was inchoate; and the insurance company having heard of the loss 
before the policy was delivered, had a right to retract.” To this the 
plaintiff answered, ‘‘that the contract was complete, and the policy exe- 
cuted before notice of the loss.”” Washington, J., charged the jury: “‘The 
first objection to this action was not much relied on by the defendant's 
counsel, and there is certainly nothing in it. There is no charge of un- 
fairness on the part of the agent of the plaintiff, nor is it pretended that 
he knew of the loss on the 12th, when he waited on the president of the 
insurance company. * * * * ~~ The contract, therefore, was 
not inchoate, but perfected before notice of the capture by either of the 
parties.” In the case at bar, plaintiff knew of the loss when he sought to 
perfect his contract by the payment of the premium, and the defendants 
were ignorant of it. 

It is said that Mr. Phillips considered the correctness of the judge’s 
ruling in the case as doubtful. The judge himself was not satisfied with 
the verdict, and subsequently expressed his satisfaction that a new trial 
had been granted. On the second trial judgment was given in favor of 
defendants. 1 Wash. C. C. R. 158. 

In the next and last case relied on by the plaintiff, that of the Union 
Mutual Ins. Co. v. Commercial Mutual Ins. Co., 19 How. U. 8. R. 322, the 
agreement to insure was without condition and fully assented to. And it 
was upon this agreement, as amounting to a present insurance, that suit 
was instituted. The only question in it, that can possibly be construed 
as having the remotest bearing upon the case before the Court, was: 
Whether, under the general principles of the common law, there was any 
consideration for the contract to rest upon ? - It was held, that promise 
to give a note was a sufficient consideration ; that the assent of the par- 
ties was full and unconditional, and that there remained nothing to be 
done but to issue the policy, as evidence of that agreement. In the course 
of their argument, the Court sustained the correctness of the very point 
contended for by these defendants. They say: 

‘* Whether a risk be commenced when a contract for insurance is made, 
or only when the policy issues ’—(or when the premium is paid ?)—‘‘ must 
depend on the terms of the contract. Where, as in the present case, there 
is an express contract to take the risk from a past day, there is no room 
or any understanding that it is not to commence until a future day. 
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Such an understanding would be directly repugnant to the express terms 
of the contract.” 

In the case at bar, the contract of which the plaintiff seeks the enforce- 
ment contains the express stipulation, that it shall not be binding until 
‘the actual payment of the premium. 

There are some other authorities referred to by plaintiff, which we wil] 
priefly review: The first is from Marshall, to the effect that when in- 
surers (in the policy) ‘‘ confess themselves paid” the premium—its pay- 
ment or non-payment has no effect on the insurance—that, having sub- 
scribed the policy and given credit for the premium, they are bound by 
it. This is undoubtedly correct; but in our case no credit was given, and 
the payment was made when the plaintiff alone knew that he had no pro- 
perty to insure ; that he was fastening upon the defendants a dead loss, 
instead of a risk. Forgetting, for the time, the maxim which he has 
since ventured to invoke—that the contract of insurance is one of strictest 
good faith—he aimed, at the expense of a small premium, to secure full 
indemnity for a loss already incurred. 

The next is from Phillips, in which he states that, in the usual form of 
policy, the insurers acknowledge payment of the premium ; that this 
imports a settlement by cash or premium note, and is (he thinks) equiva- 
lent to saying that the contract is not in force until such payment has 
been made ; but he adds: ‘‘ the agreement of the parties may control the 
rule just stated.” We have controlled it by an express agreement inserted 
in the policy, that it shall not be binding until the actual payment of the 
premium ; and this clearly imports that no settlement was made. 

The next is from Arnould, as to the actual course of London business, 
With this we have no concern. 

The next is from Parsons : that, if the policy ‘‘ states the reception of 
the premium,” it binds the insurers, though it be not paid, nor the policy 
delivered, provided there be ‘‘ evidence otherwise of a completion of the 
contract. And if the policy provides that there shall be no insurance 
until the actual payment of the premium, as this provision is inserted for 
the benefit of the insurer, it may be waived by him or his agent.” We 
admit the correctness of all this; but the defendants have not waived the 
condition, nor does their policy admit the reception of the premium. 

We come now to the consideration of another point, upon which the 
defendants confidently rely : that the plaintiff has failed to show a com- 
pliance with the express warranty of his contract ; that the goods insured 
were ‘‘contaired in a two-story house, built of bricks and covered with 
slates.” The petition states that the whole of the lost property was ‘‘con- 
tained in a two-story house, Gasquet street, No. 17, fully described in said 
policy;” and the above description is taken from it. The answer of the 
defendants was a general denial ; and of this the District Judge says : 

‘When, in a case of this kind, the plaintiff is met by a plea to the 
general issue, he is not bound to prove, as condition precedent to his 
right of recovery, that he has complied with all his warranties, either 
stipulated or implied.” See Kathman v. General Mutual Ins. Co., 12 
An. 37. 

We contend that this is not the law. The warranty here is an express 
one, appearing upon the face of the contract ; and, in the words of Mr. 
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Phillips (vol. 2, 32122), ‘‘it must be complied with, and must appear to 
the Court to be complied with, before the plaintiff has a right to recover.” 
Angell, on Fire and Life Insurance (p. 171, 3142), also says: “* A warranty 
in a policy of insurance, in whatever form created, is a condition or cop. 
tingency, and unless performed there is no contract. It is styled a cop. 
dition precedent, which means that it is perfectly immaterial for what 
purpose the warranty was introduced, and that no contract exists unless 
the warranty be literally complied with.” And again (p. 169, 4 140); 
‘*Express warranties are stipulations inserted in the policy, on the litera] 
truth or fulfillment of which the validity of the entire contract depends,” 
And Arnould (vol. 2, marg. p. 1526, 2 468): ‘‘ All express warranties being 
conditions precedent {o the policy’s attaching, the compliance with them 
is part of the plaintiff's title, and must accordingly be proved by him in 
the first instance,” etc. And Chancellor Kent, in his Commentaries (yo), 
3, marg. p. 288): ‘‘ Every warranty is part of the contract. * * +# 
It differs from a representation in this respect, that it is in the nature of 
a condition precedent, and requires a strict and literal performance. * * 
A breach of it avoids the contract ab initio. Every condition precedent 
requires a strict performance to entitle a party to his right of action.” 
And Ellis on Fire and Life Insurance (marg. p. 29): ‘‘ A warranty being 
in the nature of a condition precedent, it is quite immaterial for what 
purpose or with what view it is made; but, being once inserted in the 
policy, it becomes a binding condition on the assured ; and unless he 
can show that it has been strictly fulfilled, he can derive no benefit from 
his policy.” 
It is manifest, under these authorities, that, in the absence of an answer, 
a judgment by default (which, under our practice, is a tacit joining of 
issue, and equivalent to a general denial) could not have been confirmed, 
unless the plaintiff had made proof of strict compliance with his warranty; 
surely the rule cannot be varied by an expressed plea of the same charac- 
ter. The authority cited by the District Judge (Kathman v. Insurance Co, 
12 An. 35), as sustaining his view of the law, is the same that was relied 
upon by the defendants as being most pointedly opposed to it. Its lan- 
guage is too plain to be misunderstood or misinterpreted. In that case, 
‘‘the plaintiffs, in their petition, allege the seaworthiness of the schooner, 
and their interest in the merchandise shipped ;” and aver that the goods, 
and the freight money paid in advance, were insured in the defendants’ 
company. ‘‘The defendants simply pleaded the general issue.” The 
principal contest was, as to whether, under these pleadings, the interest 
(and this is no warranty) of the plaintiff in the object of the policy could 
be questioned. The court by a majority of one, Spofford and Lea dissen- 
ting, thought that it could not ; but as to the warranties, viz: Seaworthi- 
ness and deviation, they were unanimously of the opinion that they were 
legitimate subjects of investigation. They say: ‘‘As regards the ques- 
tions of seaworthiness and deviation, these are open so far as the testimony 
which has been offered by the plaintiff tends to establish the one or the 
other.” And they then proceed to comment on the evidence in relation 
to them. It will be observed that the warranties there were implied 
ones, while that in the case at bar is an express one, appearing upon the 
face of the policy. This decision accords with the authorities above 
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and is undoubtedly the true rule. Roscoe, in his Treatise on 
Evidence, ed. of 1832, p. 188, also states it, that under the general issue, 
defendants may show that plaintiffs are not entitled to recover, on 
gocount of non-compliance with a warranty. The authorities cited in 
intiffs’ brief are not pertinent to the enquiry. The ‘‘new rules of 
ing” are those which were adopted by the Court of the King’s 
Bench in England, 1834, for the guidance of the English Courts, and have 
neither force nor effect here. The absurdity of applying them to our 
practice is apparent, when we observe that under the very rule which the 
counsel quotes, the plea of the general issue ‘‘ operates as a denial of the 
fact of the subscription of the alleged policy by the defendant.” Arnould 
2d, page 1286, marg. 

In Kennedy v. N. Y. Life Ins. Co., 10 A. 811, there was no question of 
warranty. The enquiry there was, whether the interest of the plaintiff 
in the policy could be put at issue without a special plea; and on this 
the court differed. 

The case of Matthews v. Gen. Mut. Ins. Co., 9 A. 590, involved no ques- 
tion of warranty. The issue there was, whether the allegations of the 
answer were. sufliciently explicit to admit proof of fraud. Neither was 
any such question raised in the case of Michael v. Nashville Ins. Co., 10 
A. 738. Their first ground of defence was the non-payment of the pre- 
mium ; and, subsequently, in a supplemental answer, the defendants 
pleaded misrepresentation and fraudulent concealment. Of these the 
court said: ‘‘The first plea, which was in substance that there was no 
contract, is inconsistent with the second, which alleges the contract to be 
void for fraudulent concealment.” We find no fault in this decision; but 
we do not perceive its bearing upon the matter at issue. Time and 
again was it urged that evidence offered by defendants tended to prove 
fraud, or fraudulent concealment, and its admission opposed on the 
ground that no such charge was made in the answer. This objection 
comes up in the record in plaintiff’s bill of exceptions, in these 
words: ‘*2. That there is no allegation of fraudulent concealment set 
up in the answer of the defendants, and that such an allegation is neces- 
sary to enable defendants to prove fraudulent concealment.” The 
admission of the diagram of the buildings was resisted also, on the 
ground that it was substantially for the purpose of establishing fraud ; 
“and that fraud had not been set up by the defendants in their answer.” 
And again, the plaintiff, in his brief, interprets the answer as making ‘‘no 
charge of fraud.” 

No attempt having been made by the plaintiff to prove a compliance 
with the express warranty of his contract, the defendants offered to 
show, affirmatively, a non-compliance, and absolute breach of it, in this: 
that the goods named in the policy were not, at the time of their alleged 
loss, contained in a ‘‘ two story house, built of bricks and covered with 
slates ;’ but were ina one-story wooden store-room, not covered with 
slates. To this evidence the plaintiff objected on the ground that it was 
inadmissible under the pleadings; the court sustained him, and the 
defendants excepted. The quick objection to the proof is in itself con- 
vincing evidence of breach of the condition ; but the record furnishes 
other evidence, and it comes from the plaintiff’s own witness. Mrs. 
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Natrib says: ‘‘ These goods were in the pantry, between the kitchen ang 
the house, immediately adjoining the house. ‘‘ The ceiling of the pan 
was not burned down ; thinks it is covered with zinc.” The defendants 
gave in evidence a diagram of the premises, to which the plaintiff algo 
excepted, asserting therein ‘‘ that the best and only admissible evidence 
under defendants’ pleadings, of said premises, is contained in the deserip. 
tion of the same in the policy of insurance executed by defendants.” QO, 
as it might be stated in other words, the contract which imposed the cop. 
dition is full proof of its performance. We admit this is a convenienge 
to the plaintiff, but cannot concede it a law to the defendants. 

The diagram was admitted. On examining it, the court will see that 
the pantry designated by letter A, is, as the plaintiff's witness described it, 
‘** between the kitchen and the house, immediately adjoining the house,” 
It is clear, then, that the goods were not in the building designated oy 
the diagram as the ‘‘ two-story brick-slated house.” Defendants were not 
permitted to prove of what material the kitchen and pantry.were built, 
nor with what covered. ‘The latter, Mrs. Natrib thinks, was roofed with 
zinc. ‘The floor of the pantry, we are told by the plaintiff’s brother, 
‘‘was about the height of a step from the ground.” John Adams, in 
speaking of it, says: ‘‘It is shed built. I mean that the roof is an 
inclined plane, just on one side.” It is in proof that the shelves extended 
from the floor to the roof, as the diagram which represents them indi- 
cates, in the conformity of the upper end, to the slant of the shed. The 
height from the ground to the roof, as determined by the aggregate space 
between the shelving, and the statement of ,Younnes that the space 
between the top shelf and the roof is three or four feet, is at the most 
twelve feet and two inches, showing clearly that it was not a two-story 
building, and thus establishing the fact of a breach of the express war- 
ranty. Under the authority of the decision in the case of Kathman, and 
in its language, this question was certainly ‘‘ open so far as the testimony 
which has been offered by the plaintiff tends to establish the one or the 
other.” The law imposed upon the plaintiff the burden of proving a 
strict and literal compliance. The record furnishes no proof, but of its 
breach. 


TatiareRRO, J. The plaintiff alleges that defendants insured for him 
against loss by fire to the extent of six thousand dollars, a stock of wines, 
liquors, etc., and his household furniture, all of which were stored in a 
house on Gasquet street; that after this contract of insurance a fire 
occurred in the house containing the goods insured, by which he suffered 
loss and damage to the amount of $2,086 42; that he established this loss 
by the mears and within the time he was required by the policy of insu- 
rance, but that defendants refuse to pay the said loss which they insured 
against. He prayed judgment for the specified sum, with legal interest 
from the time the same became due. 

The defendants, in their answer, plead the general issue. They deny 
that they are bound to the plaintiff according to the conditions of the 
policy, and aver that plaintiff, without notice to them, paid the premium 
after the occurrence of the fire. 
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The plaintiff had judgment in his favor in the Court below, and the 
defendants have appealed. 

It appears that the plaintiff applied for the insurance on the 25th of 
February, and that the fire occurred about one o’clock on the morning of 
the first of March following; that plaintiff went in the course of the same 
day ‘to the office of the insurance company, and that without saying 
anything about the fire, of which defendants were ignorant, paid the 
premium, and got the policy of insurance. 

There are only two questions of importance in this case, and they are 
embodied in two bills of exceptions, taken by defendants to the admission 
of testimony. These we will consider in their order: 

1. The plaintiff declares upon the policy. The policy contains this 
condition: ‘‘No insurance, original or continued, shall be considered as 
binding until the actual payment of the premium.” The plaintiff offered 
to prove by a clerk in the insurance office that the insurance company 
are not generally paid the premium at the time the policy is delivered. 
The defendants objected to the evidence on the ground ‘that it tended 
to prove a usage contrary to the express terms and conditions of the 
written contract sned on; and that the stipulations and conditions thereof 
cannot legally be contradicted or varied by proof of the existence of any 
such custom or usage.” It may be here noted that plaintiff also offered 
six ‘different receipts, of various dates, given by the insurance company, 
showing the payment of premiums to them after the lapse of a month or 
more, from the time at which the insurance commenced to run. The in- 
troduction of these receipts were objected to on the same ground. 

The proof of the rule or practice of the insurance company, in this 
particular, does not vary or contradict the written contract, and we think 
it was properly admitted. The condition was one whicli defendants had * 
the right to insist upon, but being a stipulation in their own interest they 
had a right to waive it. That it was the general usage of the company 
not to require payment at the time of delivery, the policies might pro- 
perly be shown to establish only the waiver in most cases of the express 
condition. 

2. The defendants offered to prove a breach of warranty on the part of 
the plaintiff. That he represented the building he proposed to insure as 
a two-story brick house, covered with slate, when in fact the house was 
constructed of wood. The introduction of this testimony was objected 
toon the ground that the defendants’ answer contained only a general 
denial, and that frand was not alleged. The objection was sustained by 
the Court, and the defendants reserved their bill of exgeptions. 

We think the ruling of the Court correct. Several decisions of this 
Court have recognized the rule in cases of this kind, that all matters 
which show the transaction to be void or voidable in point of law on the 
ground of fraud, or otherwise, shall be pleaded specially. 9 An. 590. 10 
An. 811, and 12 An. 38. 17 An., Flinn v. Merchants’ Mutual Insurance 
Company. : 

The prevailing rule seems to be, in regard to policies of insurance, that 
misrepresentation, concealment, etc., must be specially pleaded. Arnould 
on Insurance, vol. 2, marginal, page 1287. 

It is in proof that several days before the occurrence of the fire, the 
30 
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plaintiff made application at the office of the defendants for insurance: 
that the application was filled out by the secretary; that the policy was 
made out in duplicate, and the plaintiff's name entered on the books a 
being insured. It isnot shown that the plaintiff was required at that 
time to pay the premium, or that he was informed that the insuranes 
company would not be bound until the money was paid. The proposition 
to be insured was accepted; a policy made out, and a duplicate kept in 
the records of the company. The contract was complete, and without 
any doubt so considered by both parties. No intimation whatever seems 
to have been given to the plaintiff, that he would form an exception to 
the company’s general usage, to waive a strict compliance with the stipn- 
lation in the policy requiring payment of the premium as a condition 
precedent to its binding force upon the company. There can be no 
doubt that the insurance company could have compelled payment of the 
premium in an action against the plaintiff. 

We think it clear that the contract was complete on the 25th of Febru- 
ary, the date of the policy; and that the delay of the plaintiff until the 
1st of March, to pay the premium, and that after the fire had occurred, 
had no effect upon the obligation of the contract. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 

Rehearing refused. 








No. 1305.—Tuomas Warnwricut, Administrator, v. Mrs. Atice F. 
Brinaes, et als. 


ON MR. JUSTICE TALIAFERRO’s OPINION. 

The Emancipation Act of the sovereign power necessarily annulled the laws under which contracts 
relating to the ownership of slaves were previously enforced. 

The satus or condition of slavery derived its existence from the laws which sanctioned it. The change 
of the status involved the abrogation of the law which gave it; for emancipation and the existence 
of law tolerating that condition are incompatible. 

Whilst contracts relating to the condition of slavery had the sanction of law, they could be judicially 
enforced; but the abrogation of the law, giving effect to those contracts, leaves the Courts without 
authority to enforce them. 

The sovereign power, the paramount law, puts an end to the ownership of slaves; but its effect is not 
limited to that result. It necessarily pervades the entire contract relating to such ownership, and 
annuls it throughout. 

The maxim, res perit domino, does not apply where the thing, which is the object of the contract, is 
not destroyed, but its character only changed by paramount authority. 

The prohibition against the enactment of ex post facto laics, or laws impairing the obligations of con 
tracts, has no application to the sovereign power. 

Slavery seems never to have been established on the continent of America by positive law. Its origin 
appears rather to have been accidental. Inthe United States it was simply permitted by the con- 
stitution, to continue as it had existed in the colonial state of the country, and clearly without 


extending to it, even an indirect sanction. The framers of that instrument abolished the African _ 


slave-trade after the year 1808, and, looking forward to general emancipation at an early day, left 
the institution of slavery as they found it. 

The province of Louisiana, when transferred to the United States, retained African slavery by the 
conditions of the transfer, to the extent only that it was tolerated by the Constitution of the 
United States, and, consequently, it was imbued with that caducity and pr to extinction 





which, from the genius and spirit of this government, has characterized the condition of slavery 
in this country ever since the American revolution. 

Freedom, it has been properly held, was a pre-existing right; slavery, a violation of that right. Titles 
to slaves, would, therefore, seem to be vitiated ab initio. 























NEW ORLEANS, MAY, 1867. 
Wainwright v. Mrs. Bridges, et als. 





ee 





—— 
ON MR. CHIEF JUSTICE HYMAN’S OPINION, CONCURRING IN THE DECREE. 


1. The amendment of the Constitution, emancipating slaves, destroyed, in some instances, liens 
granted to secure the enforcements of contracts relative to slaves; but the language of the 
amendment does not show that the sovereign designed and intended the extraordinary deed of 
destroying valid contracts, The amendment only freed the servant from his master, and destroyed 
liens granted on him. It did not change or destroy the master’s obligations under his contract. 

2, Plaintiff warranted defendant against eviction of the slaves, by any right existing previous to the 
sale, The right of the sovereign to evict the subject of his property, is not to be disputed. That 
right existed before the sale of the slaves, and was since enforced. Plaintiff is, therefore, concluded 
by his warranty. Had there been no warranty in the sale, he would have been entitled to 
recover. 


ON MR. JUSTICE HOWELL'S OPINION, CONCURRING. 


This is not a case in which the thing has perished; but the right of property in all slaves is forbidden 
by the supreme law and public policy, and no obligation exists. That which is forbidden, is im- 
possible and void. The fact that the contract was made prior to the prohibition; and was then 

legal, does not relieve it from the effect of the prohibition; and if it be forbidden by public policy 
and the sovereign will to makea contract, it is equally forbidden to enforce such a contract when- 
ever made. 


ON MR. JUSTICE ILSLEY’S OPINION, (WITH WHOM MR. JUSTICE LABAUVE CONCURRED) DISSENTING. 

L It matters not whether slavery was introduced by express law or otherwise, if it have the authority 
of law, and by our law slaves, co nomine, were classed as things with every other species of corpo- 
real objects. They were property in the strictest sense of the term. They were deemed so to be 
by the Constitution of the United States, up to the time when, by an amendment to that instru- 
ment, slavery was abolished. They were introduced into Louisiana as property, by the treaty of 
cession of 1803, and the laws of the United States and of the State of Louisiana recognized slaves as 
property, until the time of the rebellion. Hence, it cannot be controverted, that when the sale by 
plaintiff to defendant was passed, it embraced every element of a legal contract. The question, there- 
fore, is purely one of warranty. 

2 Warranty, under our law, in contracts of sale, exists in all cases where the loss of, or eviction 
from, the thing sold is imputable to the vendor, or to the imperfection of his title, and not where the 
loss or eviction proceeds from some unforeseen, fortuitous event, beyond the control of the 
vendor. 

3. The title to the slaves transferred by the plaintiff to the defendant was an incontrovertible one, 
sanctioned by the laws of the United States and of the State of Louisiana. There was no pre- 
existing right in the sovereign to annul the title for any anterior vice in it. Whatever right the 
sovereign had in advance to annihilate all title to slaves, proceeded / rom his will or caprice. 

4. The maxim of the Roman law, “ res perit domino,” applies not only to cases where there is an actual 
perishing of the physical thing or entity, but to those cases also where the inalterably permanent 
change in the status of the object of a sale, destroys and annihilates it as property. 

5. The abolition of slavery is an inalterably permanent withdrawal of that species of property from 
commerce. Therefore, by the abolition of slavery, slaves have perished as property, as completely 
and to all intents and purposes, as if they had been overcome by death. 

6. The act of the sovereign inhibiting slavery was, therefore, a fortuitous event or vis major, for which 
the vendor is not responsible, and the fact that the property sold was an “ African slave ’ does 
not make the case an exceptional one, co as to exclude it from the rules of warranty applicable 
to sales of property generally. 


PPEAL from the Sixth District Court, Parish of St. Helena, Ellis, J 
T. C. N. Ellis, for plaintiff and appellee. Duncan N. Hennen, for 
defendants and appellants. 

Tauiarerno, J. The plaintiff, as administrator of the estate of Isaac 
Dykes, deceased, instituted this suit against the defendants as obligors 
on three several promissory notes, each for the sum of $895 50, dated 
December 8th, 1860, payable respectively in twelve, twenty-four and 
and thirty-six months after date, drawn to the order of plaintiff as admin- 
istrator, and stipulating interest at the rate of eight per cent. per annum 
from maturity until final payment. 

He specifies several small amounts to be credited on the notes, and 
prays judgment for the remainder, principal and interest. These notes. 
were executed for the payment of the price of certain slaves purchased 
by Mrs. Bridges at the probate sale of the succession of Isaac Dykes, 
deceased, and, as was heretofore the custom, a mortgage was retained 
upon the slaves to secure the payment of the sum at which they were 
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purchased. The plaintiff avers the loss of his mortgage right by the 
emancipation of the slaves, and asks against the defendants a personal 
judgment. 

At the November term of the Court, 1865, tlie case was assigned for 
trial at the succeeding April term. In the meanwhile certain parties 
alleging themselves to be heirs of Isaac Dykes, appeared and prayed to 
be made parties plaintiffs, averring that they have an interest in the notes 
sued on, and refer to an act of partition made among the heirs before the » 
parish recorder. The defendants objected to this proceeding, but the 
Court ordered that due and legal service be made upon the parties ag 
prayed for by the new plaintiffs. The defendants, thereupon, “ with 
reservation of all rights against the proceedings,” waived citation and 
the usual delays, and filed an answer. They reserved a bill of exceptions 
to the ruling of the Court, and refer to the answer, in which they spe- 
cially deny the capacity and rights set up by the new plaintiffs, as heirs 
of Isaac Dykes. 

We do not deem it important, in the decision of this case, to pass upon 
the regularity of the proceedings in the District Court, and omit ap 
examination of the bill of exceptions. Judgment was rendered in the 
Court below in favor of the administrator, and the defendants haye 
appealed. The defence is, that there is a failure of consideration arising 
from the emancipation of the slaves by the act of the government; that 
the warranty expressed in the act of sale, referred to in plaintiff's petition 
has failed, and that defendants are released from all obligation to pay the 
notes sued on. On the part of those seeking to enforce obligations of 
this sort, it is contended that the vendor’s warranty does not extend to 
fortuitous events that happen after the contracts have been entered into; 
that in regard to such fortuitous events the vendor has nothing to do; 
that he did not warrant against the acts of the government ; and that he 
cannot be held liable for events, the occurrence of which it cannot be 
supposed were contemplated by him at the time of the sale. They rely 
on the maxim, res perit domino. 

On the other hand, it is contended that it is not consonant with law 
and equity, after the loss by the act of the government, of the property 
which was the object of the contract, that the obligor should be required 
to pay for that property, the right to which would equally have been 
lost by the obligee had it remained his; that the maxim, res perit domino 
applies only to cases where the thing which was the object of the contract 
perishes in the ordinary course of nature, or by fortuitous events beyond 
the control of man, and which are produced by mere physical agency. 
That in the case of the emancipation of slaves by authority of the gov- 
ernment the object of the contract does not perish, but that its status or 
condition is changed. That the law, making this change of condition, 
having ce sed to secure to the buyer the rights he acquired by the pur- 
chase, no longer requires him to comply with his obligation to give the 
equivalent stipulated for those rights. 

This important question has given a wide range for discussion. Thesub- 
jects of warranty and eviction have been thoroughly examined by counsel, 
and numerous authorities have been introduced from the Roman and the 
French jurisprudence. But these tend rather to confuse than to enlighten. 
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They present conflicting opinions, which it is not easy to reconcile, and - 


from them we are unable to deduce satisfactory conclusions. We must 
resort then for a solution of the question to the equitable rules that 
~govern contracts in general, and apply them with reference to the effect 
which the laws abolishing slavery have upon contracts, made in regard to 
the ownership of slaves. 

In entering into the consideration of this subject, we will premise, that 
in our view of the question, slavery was never, strictly speaking, es/ablished 
in this country by positive law. Its original introduction upon the con- 
tinent of America and the adjacent islands was accidental, arising from 
the boldness and cupidity of the early European adventurers into South 
America. Its continuance, when thus introduced, was the result of cir- 
cumstances, and grew out of considerations of expediency. The system 
of colonizing in America and the West Indies opened the door for the 
introduction of slavery, and it was instituted by the greed of speculators 
and fortune hunters, the government from which they emanated, tolerat- 
ing the injustice rather than confirming it by positive laws. Its first 
form on the American continent was that of the Indian slavery in South 
America, in the fifteenth century. 

The Spaniards, soon after their occupation of portions of that country, 
subjected the Indian tribes around them to servitude, needing labor in 
the first instance in their mining operations. The savage, from his native 
state of freedom and his habits of indolence and ease, being plunged 
suddenly into a condition of abject bondage, sunk under the fatigue and 
exhaustion of his ceaseless toils. The race began rapidly to disappear. 
Their miserable fate excited the sympathies of Las Casas, the Spanish 
philanthropist, who, after strenuous but vain efforts to procure relief for 
these wretched victims of his countrymen’s violation of right, fell upon 
the singular expedient of substituting African slavery in place of Indian 
servitude. The scheme was successful, and the African slave-trade was 
commenced. 

African slavery, having this origin and character, in progress of time, 
reached the province of Louisiana. That province, when transferred to 
the United States, retained African slavery by the conditions of the 
transfer, to the extent only that it was tolerated by the constitution of the 
United States, and, consequently, it was imbued with that caducity and 
proneness to extinction, which, from the genius and spirit of this govern- 
ment, has characterized the condition of slavery in this country ever since 
the American revolution. The word slave is not found in the constitu- 
tion of the United States. Neither is the word slavery. It is a well 
known fact that the framers of that instrument, in constructing it, pur- 
posely avoided the use of either of these words. They expressly terminated 
at a fixed period the importation of Africans to this country, to be 
subjected to slavery. It is a matter of history, that at the period of the 
formation of the constitution, and for years afterwards, the great states- 
men of the time had prospective emancipation in view, and never 
entertained the idea of the perpetuity of slavery. They viewed it as an 
entailed evil upon the country, which it was their desire to be rid of as 
soon as that object could be effected by a safe and practicable emancipa- 
tion. It was reserved for a later if not a wiser school of politicians in 
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this country, to perceive the blessings of slavery, to discover its diving 
ordination, and to adopt measures to perpetuate it, pending which, jt 
came to a speedy and final termination. Among the barbarous nations 
of antiquity, captives in war were subject to death or slavery at the wil] 
of the conqueror. This was the prevailing rule. It was acted upon, ang 
recognized among uncivilized men as a right belonging to the victor, and 
became the basis of slavery among them. This doctrine was asserted 
Ariovistus, a king of ancient Germany, in his conference with Juliys 
Crsar, touching the political condition of certain tribes of Gaul, which 
the former had subdued. ‘‘ Ad hie, Ariovistus, respondit: ‘‘ Jus esse 
belli, ut, qui vicissent, iis, quos vicissent, quaemadmodum vellent, impera. 
rent: item Populum Romanum victis non ad alterius prescriptum, sed ad 
suum arbitrium, imperare consuesse.” Czsar’s Commentaries De Bellico 
Gallico, Book 1st, chapter 36. Slavery, under the Roman government, 
had undoubtedly its origin in this principle, and according to this recog. 
nized rule. But five centuries after the days of Ariovistus, when the 
softening influences of Christianity began to prevail, Justinian conceded 
that slavery existed in violation of natural right. He said: ‘Bella etenim 
orta sunt et captivitates secutz, et servitutes, quie sunt naturali jure con- 
trariz: jure enim naturali omnes homines ab initio, liberi nascebantur, 
L. L, T. IL 

‘‘Servitus autem est constitutio juris gentium, qua quis dominio alieno 
contra naturam subjicitur.” L. 1, T. 111. 

In the barbarous ages of the world, when Pagan doctrines and Pagan 
thought predominated, slavery existed upon the principle that might 
makes right. Upon the dawning of better days, when civilization and 
Christianity appeared, the unreasonable dogma failed, and the moral con- 
science of men no longer permitted them to sustain slavery as a thing of 
right, and to justify its prolongation, they resorted to the plea of expedi- 
ency. Such, we infer, has been the unstable foundation of the institution 
among Christian people ever since the time of Justinian. That it existed 
in this country without the positive authority or sanction of the para- 
mount organic law of this nation, is indisputable. It was simply permitted 
at the time of the formation of the government, because it was a peculiar 
evil that could not, with propriety, be suddenly abated. Its existence 
was only suspensive, and under the implied understanding that it was 
to be temporary. The laws, therefore, which existed until recently upon 
our statute books, on the subject of African slavery, were merely regula- 
tions in regard to that relation which existed only by the will of the 
sovereign power. Shall we, then, announce that the emancipating act 
of that power is violative of law, and thence deduce the immunity of the 
seller from loss, and fix it upon the buyer? Shall we say that the seller 
has been deprived of vested rights by the mere arbitrary will or caprice 
of that power, when those rights, such as they were, never existed other- 
wise than by its mere sufferance ? 

Freedom, it has been properly held, was a preéxisting right ; slavery, a 
violation of that right. Titles to slaves would, therefore, seem to be 
vitiated ab initio. 

With these preliminary views of the character of the slavery that lately 
existed among us, we shall proceed to consider the effects of emancipation 
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upon contracts arising from the traffic in slaves. When contracts of that 
character were entered into they had the sanction of law. They might 
then be judicially enforced. These conditions were necessary to consti- 
tute the sale of a slave a valid contract. Under these conditions the 
yendor and the vendee contracted ; the one that he would pay the price 
stipulated; the other, that the purchaser should have the labor and ser- 
vices of the slave during his life. The sanction of the law and its 
authority to enforce both these reciprocal undertakings, being necessary 
to constitute them a valid contaact, it follows that, when these essential 
requisites to a perfect obligation ceased to exist, the contract ceased also. 
True, the vendor complied with his part of the agreement by transfer of 
the title and delivery of the slave; but surely the vendee’s consent was 
given under the assurance that he was to be maintained in the possession 
of the slave, and to receive his labor and services during life. To force 
him to a compliance with his part of the contract, would, therefore, be 
tocompel him to fulfil a condition to which he never assented. The 
sovereign power, the paramount law, puts an end to the ownership. The 
effect of the act which terminates the owner’s right to the slave is not 
limited merely to that result. It necessarily involves the entire contract, 
and annuls it throughout. A mortgage of the slave, to secure the payment 
of the price at which he was purchased, is part of the same transaction. 
It is a contract made in aid of, and to fulfil an important condition of the 
contract of sale. 

That the mortgage becomes extinct by emancipation is clear. It is 
evident, then, that the contract of mortgage is annulled by the same cause. 
If an important item in the agreement by which the vendor consented to 
sell, and without which, perhaps, he would not have sold, is rendered 
void, does not the annulment of the mortgage make a damaging inroad 
into the coutract of sale? If so, shall we say that emancipation des- 
troyed the contract of mortgage in its entirety, and destroyed the contract 
of sale only in part? This we think not tenable. The contract by 
which ownership existed is inevitably demolished, and with it all its 
surroundings. The prohibition against the enactment of laws impairing 
the obligations of contracts has no application to the sovereign power. 
It gives vitality and force to the laws which regulate contracts. But the 
power and efficacy extended to these laws are granted, and exist only 
by the will of the sovereign. When, therefore, the sovereign will of 
this nation declared that African slavery should no longer exist within 
its borders, an unavoidable result was, that the laws which had theretofore 
sustained the institution of slavery and given their sanction to and 
enforced contracts, the objects of which were the sale of slaves, ceased 
to exist. 

We do not consider the position maintainable, that the effect of eman- 
cipation was merely to produce a change in the status of the slave, and 
not to render void contracts relating to slaves. The status of the slave 
could only be changed by annulling the law that gave him that status. 
Emancipation, and the existence of laws upholding slavery, are incompat- 
ible. They cannot exist together. But it was the law which sanctioned 
and enforced slave contracts that established the status. Slavery existed 
in this country by no other law. Is that law now in force? If so, the 
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former slave-owner may assert his right to the services and labor of the 
person whom that law once made his slave. If not in force, how can it 
be invoked to enforce contracts made in jrelation to slaves? The decls- 
ration of emancipation was, in substance, a declaration annulling the 
laws that sanctioned the dealing in slaves, the enforcement of slave con- 
tracts, and, which in fact, created the status of slavery. The fiat of the 
sovereign is potent to release the contracting parties, as well as potent to 
set the bondman free. Its sweep is general, and its wisdom does justice 
to all. With the ownership perished the obligation to pay the price 
which was the consideration stipulated for that ownership. The buyer 
is no longer bound to pay the consideration. The seller is no longer 
bound in warranty. Thebuyer, the seller, and the bought and sold, are all 
absolved. The action of the supreme law leaves the courts without power 
to enforce obligations of the kind sued upon in this case. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed. 

It is further ordered and decreed, that judgment be and is hereby ren- 
dered in favor of the defendants, releasing them from the obligations 
sued upon, the plaintiff and appellee paying costs in both courts. 


Justices LABAUVE and Iustey dissenting. 


Hyman, C. J. Plaintiff sold defendant certain slaves, and now sues 
him to recover their price. 

Plaintiff warranted defendant against eviction of the slaves by any 
right existing previous to the sale. See Civil Code, 2478. 

The right of the sovereign to evict the subject of his property is not 
to be disputed. 

This right existed before the sale of the slaves, and has since been 
enforced. 

Although the amendment of the constitution, emancipating slaves, 
did, by the effects of its provisions, destroy, in some instances, liens 
granted to secure the enforcement of contracts relative to slaves, the con- 
clusion is not rational that therefore it destroyed the obligations of the 
parties to such contracts. 

The language of the amendment does not show such intendment, and 
we are not to disregard its words, to find intention different from the 
words. 

Ido not find from the words of the amendment that the sovereign 
designed and intended the extraordinary deed of destroying valid 
contracts. 

The amendment only freed the servant from his master, and destroyed 
liens granted on him; it did not change or destroy the master’s obliga- 
tions, under his contract. 

Plaintiff, in my opinion, would be entitled to recover if there was no 
warranty in the sale. 

Without admitting Judge Taliaferro’s premises, I concur in and adopt 
the decree written by him as the judgment of this Court. 
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Howe1t, J. Slavery, being the violation of natural right, and sustained 
only by the constantly operating power of the government, founded 
upon the popular will, when that power was withdrawn and reversed in 
its operation, equally by the popular will, all legislation touching slavery 
became void. Property in slaves being prohibited, all contracts based 
upon such property are, necessarily, stricken with nullity. 

Courts, which act only upon and under the law, cannot give vitality to 
laws which have become not merely inoperative, but in conflict with con- 
stitutional provisions. 

To enforce such contracts would be to recognize the consideration as 
valid. 

The Civil Code isa collection of statutory laws, adopted under and 
deriving authority from the fundamental law, and its rules on the subject 
of sale relate and apply only to what is property, and cannot be applied 
to what that fundamental law declares is not and shall not be property. 

The right of the people, in their sovereign capacity, to abolish and 
prohibit slavery, and as a logical as well as legitimate consequence, destrey 
all legal rights growing out of the institution, is unquestioned and un- 
questionable. All parties to such contracts are left as they were when 
such a fandemental change was effected, and stand as if no such property 
ever existed; all rights, privileges and obligations, growing out of or inci- 
dent to the ownership of such property, are extinguished. The seller 
cannot enforce the payment of the price, nor the buyer the obligations 
of warranty. Each of the parties is equally participant, and consenting 
in the abolition and prohibition of slavery. One cannot, in equity, retain 
and exercise his rights, while the other is divested of all rights. The 
action of the people in their sovereign capacity, is equal, uniform and 
universal; and, in its effect, is paramount to the ordinary rules regulating 
private rights, 

This is not a case in which the thing has perished, but the right of pro- 
perty in all slaves is forbidden by the supreme law and public policy, and 
no obligation exists. That which is forbidden is impossible and void. 
Civil Code 1757, 1885, 1886. The fact that the contract was made prior 
to the prohibition, and was then legal, does not relieve it from the effect 
of the prohibition. 

If it be forbidden by public policy and the sovereign will, to make 
a contract, it is equally forbidden to enforce such a contract, whenever 
made. For these reasons I concur in the conclusions of Mr. Justice 
Taliaferro, whose views, as expressed by him, command my concurrence. 


Instr, J., dissenting. I cannot concur with the majority of the Court 
in their opinion just announced; and, as no question of graver import has 
ever been presented for solution to any tribunal, I deem it proper to state 
the reasons which have brought me to a conclusion, differing tofo clo from 
the one reached by three of the other judges. 

The plaintiff's action against the defendant was to recover the price of 
slaves, sold with full legal warranty on the 8th day of December, 1860, 
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and it is resisted by the defendant, whose answer and grounds of defence 
amount to this : 

1. That by the act of the sovereign authority, which is equally binding 
on the plaintiff and defendant, and for which the said plaintiff is equally 
responsible with the defendant, the consideration for which the note 
sued on was given has been destroyed; and that the plaintiff is estopped 
and restrained from obtaining, and the Court from granting, a judicial 
remedy to enforce the performance of a contract based upon African: 
slavery. 

2. That the said contract, having been entered into on the part of both 
plaintiff and defendant, with reference to and under guarantees and pro- 
tection contained in the laws and constitution of the Federal and Stat, 
Governments upon the subject of African slavery, and those guarantees 
and protection which entered into the consideration for which the notg 
sued on was given, having been revoked, annulled and abolished by the 
sovereign authority of the Federal and State Governments, the plaintiff 
is estopped and restrained from obtaining and the Court from granting, 
a judicial remedy to enforce the performance of the said contract. 

3. That by the acts of the sovereign authority as aforesaid, the judicial 
remedy can be no longer invoked to enforce the rights acquired by this 
vendor under the contract sued upon, and that the said plaintiff is 
estopped and restrained by equity and good conscience from obtaining 
and the Court from granting, a judicial remedy to enforce the perform. 
ance of the said contract in favor of the other contracting party only, 

4, That by the acts of the sovereign authority as aforesaid, African slavery 
has ceased to be the subject of conventional obligations and of judicial 
actions, and it is contrary to equity, to good conscience, to good morals, 
and public policy, to enforce the performance of obligations, which have 
no longer the sanction of the laws of the land, and under which the 
reciprocal rights and responsibilities of parties created by such contracts, 
can no longer be enforced by judicial authcrity. 

This defence, which takes a wide range, is opposed by the plaintiff, 
whose theory amounts to this : 

1. That his legal right and remedy under the law of his contract, which 
he stands upon, are in no wise affected by the change in the status or 
condition of the slave sold by him. 

2. That the clauses in the Federal and State constitutions, inhibiting 
slavery, had no retroactive bearing or effect whatever upon contracts 
previously entered into in relation to that species of property, but merely 
eo instanti dissolved the relations between masters and slaves, and ter: 
minated the rights of the former. 

8. That the emancipation of a slave by the sovereign power is equiva- 
lent in law to his perishing by death, as in either event the property, res, 
ceases to exist, and the maxim of the Roman law, res perit domino, is as 
applicable to the one case as to the other. 

The loss falls upon the owner who has no recourse in warranty against 
his vendor. 

The questions which arise in this case involve vast interests, and it is 
therefore not surprising that great talent has been enlisted, and much 
ingenuity displayed by both parties to sustain their antagonistic theorems. 
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The defandants’ position, in my opinion, embrace the whole subject of 
inquiry. 

1. Did the vendor acquire by the sale of his slaves as soon as it was 
consummated, any vested legal rights ? 

9. Have those rights been legally divested or destroyed, so as to deprive 
him of his legal remedy to enforce them ? 

Itis the province of the Courts to solve these queries. The defendants 
urge that the vendor covenanted with the vendee, under the title which 
he conveyed to him, to maintain the latter in the peaceable possession of 
the slaves in perpetuity—a possession without limitation, at least so far as 
the contract, the lex contractus or the lex temporis was concerned. The 
only condition to this warranty of perpetual and peaceable possession 
being, that the right of the person evicting should have existed before 
the sale. 

The question, as I understand it, is purely one of warranty—for it is 
not controverted that when the sale of the slaves was made it embraced 
every element of a legal contract. I shall, therefore, proceed to ascertain 
whether by the contract of sale or the law which entered into and con- 
trolled it—the emancipation of the slaves sold, by the general abolition of 
slavery, long after the sale, amounted to a loss or eviction which was 
covered by the general warranty. 

‘Warranty, under our law in contracts of sale, exists in all cases where 
the loss of, or eviction from, the thing sold is imputable to the vendor or 
to the imperfection of his title, and not where the loss or eviction pro- 
ceeds from some unforeseen, fortuitous event beyond the control of the 
vendor. 

Article 3522, 27, of the Civil Code, defines a fortuitous event to be 
that which happens by a force which we cannot resist. In cases of 
redhibition the rule is, ‘‘if the thing sold has perished by a fortuitous 
event before the purchaser has instituted his redhibitory action, the loss 
must be borne by him. Civil Code, Article 2511. Was the act of the 
sovereign inhibiting slavery, a fortuitous event or vis major; and, if so, 
does the fact that the property sold was an ‘‘ African” slave, make the 
case an exceptional one, so as to exclude it from the rule of warranty 
applicable to the sales of property generally ? 

The first of these queries, in my opinion, should be answered affirma- 
tively, the last negatively. Itis entirely unnecessary and supererogatory, 
as I conceive, to enter in the present instance into any elaborate disserta- 
tion upon the subject of African slavery, to trace its origin and progress 
in the United States—for as was said by Mr. Justice McLean, who gavea 
dissenting opinion in the Dred Scotl case, and who should therefore be 
deemed good authority: ‘‘It is immaterial whether a system of slavery was 
introduced by express law, or otherwise, if it have the authority of law.” 
And by our law, slaves eo nomine, were classed as things with every other 
species of corporeal objects. Civil Code, Articles 439, 450, 452, 461, 3422, 
3256, 23. 

Slaves were property in the strictest sense of the term. They were 
deemed so to be by the constitution of the United States, up to the time 
when, by an amendment to that instrument, slavery was abolished. See 
the case of Scott v. Sanford, 19 Howard, page 411 ; and also by the law of 
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nations. (See Wheaton’s Law of Nations, 724.) They were introduced 
into Louisiana as property by the treaty of cession of 1803, and the laws 
of the United States and of the State of Louisiana, recognized slaves as 
property until the time of the rebellion. 

Whether the traffic in slaves was in conflict with natural law, or violated 
any canon of ethics, is an abstract question which it is unnecessary to 
discuss. For all the purposes of the present inquiry, it suffices that in 
every age of the world, from the earliest times, slaves, both male and 
female, have been bought with money, (Lev. xxv, 1 and 44, 45 and 46; 
Gen. xvii, 9. 10, 11, 12 and 13,) and’ have been treated as an ordinary 
article of merchandise. 

In Louisiana, and the other Southern States, ‘‘no one” (to use the language 
of Mr. Chief Justice Taney) ‘‘ questioned the opinion that slavery and 
the traffic in slaves was morallyright. It was regarded as an axiom in 
morals as well as in politics, which no one thought of disputing, . or sup- 
posed to be open to dispute, and men in every grade of society, daily and 
habitually acted upon it in their private pursuits, as well as in matters of 
public concern, without doubting for a moment the correctness of this 
opinion.” 

What, in the course of time, would have been the ultimate condition of 
slaves in Louisiana, is a mere matter of conjecture; but one thing is cer- 
tain, that but for the rebellion, the day was distant when the change 
would have been wrought; and, indeed, the change in the status of slaves 
was, even with that cause, moreattributable to policy and expediency than 
to any consideration of philanthrophy or humanity. 

The principle that general warranty in contracts of sale, does not con- 
template nor extend to losses of, or the evictions from, the thing sold by 

force majeure, which the act of the sovereign, ‘‘ Fait du souverain,” is 
deemed to be, seems to be fully recognized by eminent jurists, and by 
the tribunals of France, whose laws, like our own, are based upon the 
Roman civillaw. It finds place inthe maxim: Futuros evictionis casus post 
contractam venditionem ad venditorem non pertinere. The doctrine receives 
unqualified support in the following authorities: Cass. 27, plur. un 11, et 
20 Mars, 1850; T. 2, 51, dans les motifs. Bordeaux, 23 Janv.,; 1826; Trop- 
long, vente T, 4, No. 423; Duvergier, T. 1, No. 35; Marcadé, sur l'article 
1826, No. 2, page 253, 5th edition; Zacharia, et ses annotateurs; Massé et 
Dugué, T. 4, 685, page 295; Texte et note 8; Aubré ‘et’ Rey ’d’apres 
Zacharia, T. 3, 355, et la note Rep. Gen. Pal. Fait du Prince; No. 5, 11 
suivantes; Meme Rep. et Sup. Verle Vente 937, 1113; Tarard, faits du 
souverain; Pother, No. 935; Domet liv. 1, 2 10. 

This Court has recognized the same principle in two cases, in one of 
which, Ollie v. Ogilvie, 13 La. 475, the Court deemed a loss, or eviction 
from such a cause, a damnum absque injuria; and in the other case, Bourg 
vy. Niles, 6 An. 77, the Court observed, ‘‘it is an eviction by the act of the 
sovereign, and the sovereign alone is to make indemnity where indemnity 
is due,’’.i. e., to the owner. ; 

The authority referred to by the Court, for its opinion on that point, is 
the doctrine laid down in Merlin, Faits du Souverain, Répéertoire, which, 
after giving a clear exposition of what constitutes the Fait du‘ Prince, ou 
du Souverain; says: ‘‘ Le fait du Prince est considéré a l’égard ‘des par- 
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ticuliers, comme un cas fortuit. et une force majeure que personne n’en 

est garant de droit ; la garantie n’en est due que quand elle est . expressé- 

ment stipulée,” even if such stipulation, being contrary, to - public 

order, would: be binding upon the vendor. Journal du Palais, . vol. 5, 
page 147. 

A case, however, is releeved to by one of the counsel, whose argument 
in behalf of the defendant’s position is very able and ingenious—which 
he confidently asserts, holds a doctrine very different from that enounced 
by the authorities I have quoted; but upon a careful examination of that 
case, I am satisfied that, so far from militating against the doctrine now 
advanced, it tends to sustain it. It. is the case of Furstenstein, C. 
Bouchepoin, Dalloz, 1830, page 207, Sirey, 1830,fpage 285. 

The facts presented therein to the Cour Royale d’Orleans, whose judg- 
ment to which I shall allude, was affirmed by the Court of Cass. were these: 

Jerome, King of Westphalia, had, in his sovereign capacity, granted 
gratuitously to Count Furstenstein the estate of Immochenhain. On the 
lith August, 1809, the grantee sold this property, with full legal warranty 
“ @toule garantie de droit et de fait,” to Baron Bouchepoin. 

In 1813, Jerome having been expelled from his kingdom, the elector 
of Hesse Cassel, in whose domain the land granted lay, annulled all the 
gratuitous grants made by Jerome. 

- To avoid .the effect of this ordinance, the Baron Bouchepoin first 
applied to the Germanic Diet for relief, but in vain, and he was therefore 
compelled to abandon the premises. 

In this state of things, he instituted in the French tribunals an action 
of warranty against his vendor, the Count Furstenstein, and his action 
was maintained throughout. 

It was contended by the Count, that warranty in sales applies only to 
evictions imputable to the vendor or to the vices of his title, and not to 
extraordinary events, which could not have been foreseen, and which the 
vendor could not control. That the act of the prince, considered as a 
cause of eviction, should be assimilated to the destruction of a thing 
by force majeure, and could be no more a ground of warranty than would 
be the destruction of a thing sold, by fire. 

The decision in that case was, that there was a preéxisting cause for 
the eviction—which was, that the grant made by Jerome was: in palpable 
violation of the laws of Hesse. 

' . The warranty was maintained, because the dispositions of the ordinance 
of the elector of 11th January, 1814, were but the declaration of a pre- 
existing right ; that, therefore, the eviction—the result of that ordinance, 

took its source in a preéxisting legislation, and had a cause anterior to 
the contract of sale; that it could not be considered an act of unqualified 
sovereignty (de pleine puissance) which originated in the will or, caprice of 
the prince, and that, therefore, it could not be deemed an act of force 
majeure, or overpowering force. 

How does that case compare with the one at bar ? 

In the Bouchepoin case, there was an inherent vice in Penstenatitn’ s 
title which he warranted, and which had to. yield to a better legal . title. 
Why better? Because Jerome’s gratuitous grant was, when it was made, 
in violation of the laws of Hesse, and those laws could not be disregarded 
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by any sovereign; and as the Court, in the language of the opinion, said: 

** La dépossession qui est le résultat de cette ordonnance, prend sa source dang 

une législation pré-éxistante, qu'elle a une cause antérieure au contrat de vente, 

quelle ne peut etre considérée comme un acte de pleine puissance qui n'a sq 

source que dans la volonté ou le caprice d’un prince et qu’ainsi elle ne peut etre 
considérée comme un fait de force majeure. 

The title to the slaves transferred by the plaintiff to the defendant was 
an incontrovertible one, sanctioned by the laws of the United States ang 
of the State of Louisiana. 

There was not, as in the case of Bouchepoin, any preéxisting right in 
the sovereign to annul the title for any anterior vice in it. Whatever 
right the sovereign had in advance, to annihilate all title to slaves, pro- 
ceeded from its will or caprice, and this is the great feature and distin. 
guishing characteristic of all the authorities to which I have referred, and 
which harmonize with the Bouchepoin case, wherein I repeat the warranty 
was sustained, because Furstenstein’s title was inherently vicious, the 
germ of the vice being that Jerome’s grant to him violated preéxisting 
legislation, and that the act of the elector of Hesse, in annulling it, was 
not one of sovereign will or caprice. 

Tn a late decision of the Court of Cassation, that august tribunal said : 

‘*Bien que des terrains vendus par une ville et destinés a former un 
quartier, n’avaient été achetés que sur la foi de 1l’établissement de voies 
publiques devant les traverser d’apres les plans annexés, la ville ne saurait 
étre déclarée responsable envers les acquéreurs de la non exécution ou de 
la suppression de ces voies publiques, par suite de l’expropriation pour 
cause d’utilité publique du sol sur lequel elles étaient et devaient étre 
établies, cette expropriation constitue un fait de force majeure exclusif de 
toute garantie.” 

The destruction of feudal rights in the Régime Féodal, gave rise to 
much litigation in France; and analogy is supposed to be found in the 
decisions of the French tribunals, which sustain the doctrine advanced 
for the defence in this case, but the resemblance between those cases and 
this one is very faint, because the abolition of the Droits Féodaux et 
Censeuls, was accompanied with so many specifications and exceptions in 
the law itself—that each case, being swi generis, no decision in any one 
case would be authority in another. 

One general principle, however, governed the whole jurisprudence on 
that subject, and it is broadly stated in Cass. 14 Fructidor an 10 Bull., civ. 
IV. 507, liv. 1,37: Que la vente de droits féodaux supprimés postérieure- 
ment, est aux risques de /’acquéreur, bien que la chose n’ait pas été livrée 
ni le prix payé. 

In questions growing out of the abolition of slavery, our attention is 
naturally directed to the action of the tribunals of our sister States, to 
ascertain what solution they give to such questions, particularly the 
momentous one which, for several weeks past, has engaged the earnest 
consideration of this Court, and in which a decision has just been 
rendered. 

At the July term of 1866, the Supreme Court of Missouri rendered 8 
decision, which states the principle so broadly, that the covenant did not 
warrant against the action of the State in abolishing the status of slavery, 
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and that there was no failure in the consideration of the note representing 
” the price, that I deem it advisible to make a copious extract from the 
opinion of the Court. The Court, after preliminary remarks, said: 
“The counsel for the appellant assumes that the agreement or undertak- 
ing to warrant the title of the girl Clara forever, and that she was a 
slave for life, amounted to a full covenant, and that she should always 
continue a slave, and that any act, from whatever source, destroying pro- 
perty in her, constituted such a breach as would make the respondent 
liable, even on his warranty. 

‘ All warranties, however expressed, are open to such construction from 
surrounding circumstances, aud the general character of the transaction, 
and the established usages in similar cases, as will make the engagement 
of warranty conform to the intention and understanding of the parties. 
1 Pars. Contr., 576, 5 ed. 

‘‘Words of warranty should neither be extended nor contracted in their 
significance, but should be construed according to their fair and rational 
meaning. The true rule governing in the construction of covenants of 
warranty, is undoubtedly to look into, and ascertain the meaning and 
intention of the parties, if possible, by an examination of the extent of 
the whole instrument. 

“A party may, however bind himself by covenant, where the law 
would absolve him from liability on the contract, were it not for his 
express undertaking. 

‘The question to be decided here, must depend upon the meaning of 
the parties, after considering the surrounding circumstances. The 
vendor sold the slave, and covenanted with the vendee that she was a 
slave for life, and that he would warrant and defend the title to her for- 
ever. Itis not denied that she was a slave for life, at the time the sale 
was made, and the covenant entered into. 

‘The state of slavery was her status at that time, made so by the laws 
of the land, and there is no pretence that there was anything existing 
which tended to render the title defective, or to entitle her to freedom. 
The usual clause inserted in a bill of sale, in the conveyance of that 
peculiar species of property, was, the person sold was a slave for life; 
that is, that the person was made a slave by the existing law of the land, 
and the contract must be presumed to have been entered into with 
reference to that fact. 

‘It is the very nature of the institution of slavery, that it can only 
exist in a civilized nation by the force of positive law. When the vendor 
sold his slave, with a covenant that she was a slave for life, he intended 
nothing more than that the law at that time made her a slave for life. 

‘“* The covenant extended to all defects in the title, and was intended 
to protect the purchaser against them. But it cannot be presumed that 
the sovereign act or authority of the government, by which all title or 
property in slaves was totally annihilated, was in the contemplation of the 
parties. 

‘The emancipation of the slaves by the sovereign act of the people, 
was neither anticipated nor thought of, when the slave was sold in this 
case. 

** It was not in the minds of the parties, nor embraced within the pur- 
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view of the warranty. In case of a sale and conveyance of real 
when the vendor warrants the title and covenants for peaceable and quiet 
enjoyment, should the property be swallowed up or destroyed by an 
earthquake, it will not be contended that such destruction would work 
breach of the covenant, rendering the seller responsible. We are unabilg 
to distinguish the case supposed, from the one presented here at bar. 

‘The ordinance of emancipation caused a complete annihalation op 
destruction of all property in slaves. It could not be controlled: by the 
parties, nor was it contemplated by them; and, clearly, the covenant to 
warrant and defend the title to the negro, and that she was a slave for 
life, cannot, by any just construction, be made to apply to such an occur. 
rence.” Philips v. Evans, et als, Mo. Rep. 38, p. 315.. (See also Lafrance 
v. Martin, 17 An. p. 77.) , 

This reasoning of the Missouri Court is so clear as to bring conviction 
to the mind, and here I may ask, if warranty is due in such cases as is 
now, and in the Phillips’ case presented, where would be the stopping 
place for the exercise of this kind of action. 

The starting point for prescription would be the date of the eviction 
and vendors and warrantors of slaves, however far removed from the last 
title, would, in contracts for slaves, execuled as well as executory, through 
a chain of subrogations, be at last overwhelmed in a vortex of vexatious 
and ruinous litigation. 

I consider the abolition of slavery by the sovereign people, as the mere 

‘enunciation of one great fact, that the status of slavery was extinct, and 
that slaves became, on the instant libertini or freedmen. 

It had no retroactive bearing whatever on contracts which had been 
entered into, in relation to that species of property. It. was an act of 
sovereignty, which affected only the owner of ‘slaves, and was in contem- 
plation of law to them, damnum absque injuria. 

Tt had no more effect upon contracts for slaves than would ee a 
legislative enactment passed after their date, making some act committed 
by slaves not malum in se, an offence punishable with death or perpetual 
imprisonment; and it would not be seriously contended that a loss of a 
slave from such a cause, would be deemed a breach of warranty. If, in 
such a case, any indemnity was due by the State, the owner would be 
entitled to it, and it would be paid to him, as was the indemnity by Great 
Britain and France to the owners of slaves emancipated in their West 
India colonies. 

The rule laid down in Article 1892 of the Civil Code, is, I think, con- 
clusive against the purchaser; it provides: ‘‘That where the considera- 
tion of, or the cause of the contract really exists at the time of making it, 
but afterwards fails, it will not affect the contract, if all that was intended 
by the parties was carried into effect at the time. The destruction of the 

property after the sale is perfected, * * * *° . is acase governed 
by this rule.” 

The maxim of the Roman law, res peril domino, so pertinently applied 
in the Missouri case, is not always to be taken in its strictly literal sense, 
that there must be a perishing of the physical thing or entity. The irre- 
vocable change in the status of the object sold, which destroys and 
annihilates it as property, comes upon every consideration of reason and 
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common sense, clearly within the maxim. The abolition of slavery was 
not a mere temporary withdrawal of that species of property from com- 
merce, Which, at a future period, could, by legislative will, be again 
ranked as property. 

A slave, by the abolition of slavery, has perished as property as 
completely, and to all intents and purposes, as if he had been overcome 
by death. 

See Troplong de la Vente, vol. 1, No. 359, p. 476, sur l'article 1624, C. 
N. et No. 359, p. 477, L. 23 Dig., de seg. juris. 

I am satisfied that the right of the plaintiff to recover the price of the 
slaves sold by him to the defandants, is founded in law, notwithstanding 
the ingenious and plausible theories submitted to us to sustain the pre- 
tensions of the defendants. They soar too high for the judicial mind to 
contemplate. 

The solemn expression of legislative will, cannot be made to yield to 
every change of circumstances or events, and it is the sacred duty of 
judicial tribunals to carry out and apply recognized principles of law, 
upon all occasions and to all cases. 

By our system, equity only speaks when the law is silent, (Article 21, 
Civil Code,) and in the present case the rules of law are, in my opinion, 
too plain to be misapprehended or misapplied. 

Iam, therefore, of opinion that the judgment of the District Court 
should be affirmed. 

Justice LABAUVE concurred. 





No. 279.—Crry Insurance Company v. Sreampoat Lizzie Simmons, 
MasTER AND OWNERS. 


The partnership, or community of acquests and gains, is presumed to exist between the husband and 
wife, when nothing is shown to the contrary, and all property acquired during the marriage 
belongs to that community of which the husband is the head and master. C. O. 2371, 2374. 

The ordinary commercial partnership cannot exist between the husband and wife; nor can the wife 
bind herself for the debts of her husband contracted before or during the marriage. C. C. 2412. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Singleton & Clack, for plaintiffs and appellees. Hunton & Miller, for 
defendants and appellants. ; 

Lazavve, J. The defendants, George H. Kirk and Julia A. Kirk, hus- 
band and wife, are sued as owners of steamboat Lizzie Simmons, to be 
made to pay in solido, a note of the following tenor : 

©3518 12. Cincinnati, June 26, 1860.” 

‘Four months after date, we promise to pay to the City Insurance Co. 
of Cincinnati, or order, five hundred and eighteen dollarsand twelve cents, 
yalue received, at the office of Brown, Johnston & Co., New Orleans.” 

Steamboat Lizzie Simmons, 
(Signed) By Grorce H. Krex, Captain.” 

The District Court rendered judgment in favor of the plaintiffs against 

the defendants, and the wife alone appealed ; and the husband is not 


before us. 
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City Insurance Company v. Steamboat Lizzie Simmons et als. 

The wife first excepted to the petition on the grounds that plaintiffs 
have no capacity to stand in judgment, the petition not alleging that 
plaintiffs are a corporate body. 

That said petition discloses no cause of action against respondent, and 
does not allege that said wife is separated in property from her husband, 
nor that the debt inured to her separate benefit. 

The Court overruled the exception. 

We believe that the Court ruled correctly. The note acknowledged the 
capacity of plaintiffs, who are alleged in the petition to be a corporatg 
body, and to whom the defendants promised to pay. The balance of thg 
exception belonged more properly to the merits. 

The wife then filed a general denial of all the facts and allegations set 
forth in the petition, and she specially denied that she ever derived any 
advantage from the transaction set forth in the petition. 

The only evidence in the case is the note sued ‘upon, together with the 
protest; therefore there is no proof of separation of property in the 
record. 

We are clearly of opinion that plaintiffs have failed to make out their 
case against the wife. 

The said George H. Kirk, and his wife, are presumed to be in partner. 
ship or community of acquests and gains; nothing showing the contrary, 
C. C. Art. 2369. 

The steamer Lizzie Simmons is presumed to belong to that legal com. 
munity, (C. C. Arts. 2371, 2374, 11 L. 537,) and the husband may dispose 
of the same. C. C. Art. 2373. The debt sued upon is presumed to be an 
obligation of the husband, and the wife cannot be made liable to pay the 
same under the testimony. C. C. Art. 2412. 4A.146. 104A. 30, 303, 

But the plaintiffs contend that the wife, not having denied ownership 
in the steamboat, admitted that she was part owner, and bound as a com: 
mercial partner, and they rely for this admission on the case of Lacoste 
v. Sellick, et als, 1 A. 336. That case presents several individuals, who 
owned a steamer, and it seems to us it cannot apply to husband and wile, 
who are presumed to be partners in community, as regulated by our laws 
on that subject, and under which the husband alone is the owner of the 
boat, and the wife cannot be his commercial partner. Squire v. Beldon, 
2 L. 269. In that case this Court said: ‘The community, or legal part- 
nership, is so inconsistent with the ordinary commercial partnership, that 
both cannot exist together, and the legal supersedes the commercial.” 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled and avoided, as regards the defendant and 
appellant, Mrs. Julia A. Kirk, and that plaintiffs’ demand against her be 
rejected with costs, and that the appellees pay the costs of this appeal. 
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No. 914.—Josmpn H. Denaney v. Isaac Levr. 


Defendant, being indebted to plaintiff, gave several orders on different parties for sugar and molasses, 
as security for the payment of the indebtedness, which, if not redeemed in twenty days, were to 
become his property: Plaintiff placed the orders in the hands of his agent, with instructions to 
recover the amount of the indebtedness within the twenty days. 

After the expiration of the twenty days, the ‘agent accepts payment on the orders, at different 
times, in small amounts, with the knowledge and t of the principal: MMeld—That this isa 
ratification of the acts of the agent, binding on the principal. 





PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Sheldon & Pardee, for plaintiff and appellee. Sullivan, Billings & 
Hughes, for defendant and appellant. 


Brief of Sheldon & Pardee, for plaintiff and appellee.—Unless the defence 
of payment, set up in the answer of defendant is sustained by the testi- 
mony, the judgment of the lower Court must be affirmed, for there is no 
other defence interposed. 

The allegation is of payment to the plaintiff himself, but no effort was 
made to prove this as laid. There is some evidence tending to show 
payment to one Adolphe Hebert, as agent of the plaintiff. He is the 
only witness, and was an agent, his powers being stated, and were to this 
extent: About the middle of May, appellant gave appellee the orders 
sued upon for sugar and molasses, as security for the payment of the 
balance due, to wit: $1,123 65, which orders were delivered to Hébert, 
with instructions to take the sugar and molasses, unless the balance so 
found due was fully paid in twenty days. 

The sum due Delaney was not paid in twenty days, nor was any part 
thereof, therefore Hébert had simply the authority to take the sugar and 
molasses mentioned in the orders, and hold the same for the plaintiff as 
his property. In advance then, Hébert had no authority to receive pay- 
ment, except it was made within twenty days, or if not then made, to 
obtain payment by taking the sugar and molasses. He did neither of 
these things. But afterwards it seems he did take some current and 
some uncurrent money, and a watch and chain at a stated value. If this 
was payment it cannot be from any authority previously given, but must 
be from a subsequent ratification. 

The defendant did not consider this payment unless ratified by Delaney, 
for he did not take up the orders, but left them in the hands of Hébert. 
The latter refused to give them up, because he did not consider the 
matter settled. The receiving of the money, etc., he further considered 
a deposit, until Delaney would accept it. 

Further on, this witness says: ‘‘I thought the matter was settled, if 
Delaney had accepted the money. Delaney at once, and all the time, 
refused to ratify the settlement.” 

Where an agent has transcended his authority, persons dealing with 
him are bound to look to him to find out whether there has been a 
ratification by the principal or not. Implied or tacit ratification is most 
frequently found as between principal and agent, and in some cases 
courts go far in extending the doctrine upon this subject. The principle 
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is probably correct, although broadly laid down in 7 N. 8. 148; 16 L. 61; 
18 L. 517; 3 A. 468. In these cases, the controversies were wholly between 
principals and agents, and the law declared only applies to parties thus 
related. In conclusion, upon this point, it is submitted that the settle. 
ment relied on by the defendant was wholly unauthorized, and has never 
been ratified, directly or by implication, but on the contrary, has been 
at all times pointedly disapproved and repudiated. 

There is another question. Did the lower Court err in overruling the 
motion for a new trial ? When the application for a new trial is found 
upon the ground of newly discovered evidence, the affidavit must show 
that the evidence is material to the suit, and has been discovered since 
the judgment was rendered, although affiant had used every effort and 
diligence in his power to procure the necessary testimony. C. P. 561. 

The affidavit should show what efforts had been made, that the Court 
may judge whether proper efforts have been put forth. 3 N. 8. 170; 19 
L. 475; 18 L. 531. 

If it appear that the party has neglected hie means of defence, the new 
trial will be denied. 2 L. 306. 1 R.92. 9R.177. It must be con- 
clusively shown that this evidence could not have been obtained before 
by the use of due diligence. 18 L.531. 2A. 583. 

Applications for new trials upon the ground of newly discovered evi- 
dence, must be received with great caution. 4 A. 406. 

The affidavit must be strictly construed, because the party is presumed 
to set forth his whole ground, and to have sworn to as much as his con- 
science would permit. 7 L. 84. 

By the common law, new trials are never granted where the newly dis- 
covered evidence is cumulative merely. The Courts of this State have 
gone much further, and hold that the new evidence must be sufficient, if 
established, to authorize or defeat a recovery. 2 A. 225. 

The affidavit is defective, because: Ist. The testimony of Leon Levy 
would not change the result of the suit. 2d. It does not show what acts 
of diligence were used. 3d. It does not show. that any diligence was 
used, for the language employed by affiant is, ‘‘he has discovered evi- 
dence important to said cause, which he could not, with due diligence, 
have obtained before,” or in direct meaning it is this, that if he had used 
due diligence he could not have obtained the testimony. 

The affidavit is loose, defective in many particulars, and is surrounded 
with many circumstances which excite suspicion of neglect of means of 
defence. Levi lived in New Orleans; the suit had been pending many 
months; and Leon Levy is described as living in New Orleans also; it is 
very singular that so soon after the trial this witness was so fortunately 
discovered. 





Brief of Sullivan, Billings and Hughes, for defendant and appellant.—The 
substance of the testimony is that in October, more than two months after 
the defendant had made the last payment to Hébert, the plaintiff, having for 
a long time known of these payments, goes to Hébert and proposes to him to 
treat the money and property so paid into his hands as collateral security 
for the payment of ‘the price of goods, which he was about to purchase ; 
and does thake two purchases; Hébert, upon his suggestion, and at his 
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request, holding what defendant had paid into his hands as collateral 
security for the goods bought by plaintiff. Now, plaintiff could not 
make this money and property security for his debts, unless he appropri- 
ated it, assented to its being his, and adopted and confirmed the act of 
«Hébert in receiving it in payment. He could only pledge this money 
and property by treating it as his own, and it could only become his own 
according to the terms which defendant had, by placing it in Hébert’s 
hands, offered, namely, by making it payment for the alleged balance of 
the claim. Paley on Agency, 171, note (o0.) 

‘Tt is evident that there can be no stronger ratification of the act of an 
agent than the principal’s availing himself of the benefit of such act, 
although unauthorized; and that in like manner a person, by availing 
himself of the act of one whom he had not originally appointed his agent, 
must be deemed, retrospectively, to have created the agency from which 
he derives a profit. In either case, the presumed ratification subjects 
the principal to the same liabilities to third persons or to the agent, as 
if the latter had in one case acted within the scope of his powers, or in 
the other, been a duly constituted agent.” See. also Pitts v. Shubert, 11 
La. 288; Thomas v. Scoit, 3 Rob. 256; Chesneau’s Heirs vy. Sadler, 10M. (O. 
8.) 726, 735. 

Again: The plaintiff could not separate the payments. His ratifi- 
cation was a confirmation in toto of Hébert’s acts for him, from which 
all his verbal protests cannot relieve him, and from which he cannot 
recede. Story on Agency, 4th ed., p. 315, 2 250. 

“ Another consideration, very important in cases of this sort, is, that 
the principal cannot, of his own mere authority, ratify a transaction in 
part, and repudiate it as to the rest. He must either adopt the whole, or 
none. And hence the general rule is deduced, that where a ratification 
is established as to a part it operates as a confirmation of the whole of 
that particular transaction of the agent. It may be added, that a ratifi- 
cation, once deliberately made, upon full knowledge of all the material 
circumstances, become eo insianti, obligatory, and cannot afterwards be 
revoked or recalled. See also Elam v. Carruth, 2 An. 275, and C. C. Arts. 
1884 and 1896. 


Lapavuve, J. In March, 1863, plaintiff sold defendant twelve bales of 
cotton for $3,143. The plaintiff admitting payment in part, claims a 
balance of $2,000, with interest, from May 11th, 1863. 

The defendant, in his answer, admits that he was indebted to the plain- 
tiff in the sum of $1,743, and that as security for the payment of the 
same, he gave to the plaintiff certain orders for sugar and molasses, as set 
forth in plaintiff's petition. That subsequently to the delivery of said 
orders, and before the removal of the sugar and molasses, and the com- 
mencement of this suit, he paid to plaintiff said sum, and removed said 
sugar and molasses in his own right. 

The District Court, after hearing the testimony, gave judgment for 
plaintiff for $1,123 60, with interest from May 11th, 1863. Thedefendant 
appealed. 

Defendant’s counsel have presented to us but one question: ‘‘Whether 
payment was made, is the only question in this case.” 























254 SUPREME COURT OF LOUISIANA, 








Delaney v. Levi. 


The testimony shows that on the 20th April, 1863, the parties had a set. 
tlement, and the defendant owed a balance to plaintiff amounting to 
$1,123 65. That about one month thereafter, the defendant was asked 
to pay; he then gave to the plaintiffas security for said debt, several or. 
ders upon planters and others, for sugar and molasses; there were three 
orders; the defendant was to pay this balance in twenty days, which being 
done, the orders were to be returned to him; and, if not paid within 
twenty days, the plaintiff was to take the sugar and molasses mentioned 
in the orders which were left in the possession of one Adolphe Hébert for 
safety. This Adolphe Hébert, depositary of said orders, was authorized 
by plaintiff to receive the money, if paid within the said delay of twenty 
days. About a month after these orders had been deposited with Hébert, 
the defendant went to said Hébert’s store, and said to him that the plain- 
tiff had offered him (the defendant) $200 for a gold watch and chain, 
which he left with Hébert, and also $125 in bills of Bank of Louisiana, 
From that time to August 18th, 1863, the defendant paid at different 
times to Hébert, the said balance due the plaintiff; this payment was 
made in bank-bills of Bank of New Orleans, Louisiana State Bank, and 
United States treasury notes and New Orleans city notes. 

The defendant, and A. Hébert and Brother, were in account current, 
and on the 18th August, 1863, they had a settlement, and the balance 
$1,123 65, due by defendant to plaintiff, was charged in this settlement 
in favor of A. Hébert and Brother, against the defendant. It is evident 
that after the expiration of the twenty days allowed the defendant to pay 
plaintiff, said Hébert, who had been authorized to receive, had no autho- 
rity to receive money from the defendant for plaintiff, and the question is 
whether or not the plaintiff ratified the acts of said Hébert. 

It is contended by the defendant that this ratification results from the 
following testimony of A. Hebert, who states: 

‘‘In October, 1863, Mr. Delaney and myself had a talk about trading 
together, and I sad to him I could not sell goods except for cash; his 
answer was to me: ‘You must have money enough in your hands to 
satisfy what I would like to purchase from you.’ I had frequently said 
to him that I had in my hands money from Levi, the defendant, and when 
he came this time to buy goods, hesaid: ‘Have you not money from Levi, 
enough to secure you?’ I sold him two different lots, at different dates, 
to the amount of $367 73. I made the remark that, besides the selling 
of goods, he must settle with me for collecting that debt of Levi; hesaid 
that is all right, and he would see me justified in the case. I sold the 
goods in October, to Mr. Delaney at his suggestion, that I had sufficient 
money in my hands belonging to him collected of Levi, which money 
was ample security for what he wanted to buy. He then said he had a 
great notion of taking the $498 65 in treasury notes and city notes. When 
I received the money from Levi, I considered it current money, and 
received it as such * * * * * * . 

On cross-examination, he says: 

‘When I sold him the goods, in reference to the matter of security, I 
alluded to the whole amount in my hands, the watch and all. I did not 
specify the watch. At this time bank-bills of New Orleans were at a 
discount, except Louisiana State Bank, which were worth par. Two or 
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three months prior to this, and always, Delaney refused the watch and 
ancurrent money. In selling Delaney the goods, I trusted him on the 
Leviclaim, and did not limit him to the treasury and city notes. When 
I told Mr. Delaney that I wanted him to pay me for collecting that debt, 
[alluded to that part of it paid before April 20th, and had no allusion to 
the rest of it. 

“J thought the matter was settled, if Delaney had accepted of the money. 
Delaney at once, and all the time, refused to ratify the settlement. He 
had authorized me to collect the debt of Levi, if paid in twenty days; if 
not, to get the sugar and molasses. No portion of the debt was paid 
within twenty days after the orders were given for the sugar and molasses, 
that is, no portion of the $1,123 65, balance due May 11th, but a portion 
was paid a few days after the twenty days had expired. When I received 
the money from Levi, I considered it more as a deposit than anything; I 
thought it was for the debt due to Delaney, if he would accept it.” 

We are of opinion that this testimony establishes a ratification of the 
payment made by the defendant to A. Hebert. It is evident that the 
plaintiff obtained goods upon the faith and credit of the money thus paid 
to, and in the hands of Hebert, who sold him the goods. If he regarded 
this money as belonging to the defendant, and not to him, he had no right 
to tell Hébert, in asking goods on credit: ‘‘Have you not money from 
Levi, enough to secure you ?” It was upon this suggestion that Hébert 
sold him goods to the amount of $367 73. Itis evident that he looked 
upon, and treated the money in the hands of Hébert, as his own money. 

It is therefore, ordered adjudged and decreed, that the judgment 
appealed from be annulled and reversed, and it is further ordered and 
decreed, that the plaintiff’s demand be rejected, and that he pay costs in 
both courts. 


en ewmnmnmnree 


No. 800.—A. Brown & Co. v. J. T. McFaruanp. 


In a suit on an open t, the def is the prescription of three years, and the evidence shows 
an acknowledgment and promise to pay several months after the account became due: Held—That 
this promise works an interruption of prescription from the date of the account to the date of the 
promise, and it only begins to run again from the date of the promise. 





PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Geo. L. Bright, for plaintiffs and appellees. J. H. Van Dalson, for 
defendant and appellant. 

Tauarerro, J. The plaintiffs sue the defendant for $765 18, with 
interest from April 8th, 1862, at five per cent. per annum, the value, as 
they allege, of labor performed for his benefit, in sawing up a lot of tim- 
ber into staves. Thisclaim is presented in the form of a running account 
from early in February, 1862, to the 8th of April of the same year. The 
answer contains a general denial. Defendant pleads in bar of this claim 
the prescription of three years. Judgment was rendered in the Court 
below in favor of the plaintiffs, and the defendant has appealed. It is in 
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proof that defendant, when called on near the end of the year 1862, to 
pay the account, made no objection to it, but promised to pay it as soon 
as he got money from a customer for making cisterns. This would seem 
to bar the prescription of three years, as the last item of the account is 
dated 8th of April, 1862, and suit was filed 29th of May, 1865, and citation, 
served on the 31st of the same month and year. But the prescription of 
three years does not apply in the present case. By reference to the 
account in the record, it is seen that the charges are for certain specific 
work performed at different periods. There was no continuity in the 
services supplied. 13 An. 160. 14 An. 653. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed, with costs in both courts, 





No. 829.—Mrs. Fanny AsHER v. JOHN FReEDENsTEIN—Lovis E. Mant, 
Third Opponent. 


Where an intervenor by third opposition asserts in his petition that the sheriff has seized property 
under a writ of jicri facias, in the suit in which he intervenes, it is a judicial admission of the 
judgment and execution. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Roselius & Philips, for plaintiff and appellee. J. Hawkins, for de- 
fendant and appellant. 

Hyman, C. J. The plaintiff, Fanny Asher, obtained judgment against 
the defendant John Fredenstein; had execution issued thereon, caused to 
be seized under the execution by the sheriff four waggons, as belonging 
to the defendant, and was proceeding to have them sold by the sheriff to 
satisfy her judgment, when Louis E. Martin filed his petition, claiming 
therein to be the owner of the waggons, and obtained a writ of injunction 
prohibiting the plaintiff and the sheriff from selling them under the 
execution. 

Plaintiff, in her answer to the opposition of Martin, prayed that his 
opposition and intervention might be dismissed, and that the injunction 
might be dissolved, with twenty per cent. damages, etc. 

On the trial, the District Judge rendered judgment in favor of plaintiff, 
decreeing that the injunction be dissolved, with twenty per cent. 
damages. 

Martin has appealed from this judgment. 

The evidence adduced, does not prove that Martin had either title to or 
possession of the waggons seized; on the contrary, the evidence satisfies 
us that the defendant was both owner and possessor of them, when they 
were seized. 

Martin contends that as there was no evidence adduced by the plaintiff 
of the execution, and the seizure of the waggons under execution, that 
the judgment of the District Judge was erroneous. 

Martin, in his petition, alleged, ‘‘ that under and by virtue of a writ of 
jeri facias, issued in the case of Mis, Fanny Asher v. John Fredenstein, 
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the sheriff of the parish of Orleans had seized the waggons, and had 
advertised them for sale.” 

This allegation admits that there i is both an execution and seizure of 
the waggons thereunder, and Martin cannot deny this judicial confession, 
put by proof that he made it through error of fact. See Civil Code 2270, 

No evidence has been adduced, showing that Martin was mistaken as to 
the facts stated in his allegation. 

Let the judgment of the District Court be affirmed. 

The appellant, Martin, to pay the costs of appeal. 





No. 947.—Joanna Huck v. Hatzer & Broruer. 


Where the consideration ot a promissory note is shown to be Confederate treasury notes, payment 
will not be enforced by our Courts. The principle is now definitely settled in our jurisprudence, 
that the issue of Confederate treasury notes was illegal, and all obligations and contracts founded 
on them are absolutely null and void. 


PPEAL from the Fourth District Court of New Orleans, Thézrd, J. 
Buchanan & Gilmore, for plaintiff and appellee. Emerson & Grow, 
for defendant and appellant. 

Howe, J. This is anaction on a promissory note by the payer against 
the makers, the defence to which is that the note was given for a like 
sum in Confederate notes, deposited by plaintiff with one of defendants 
at their store. This defence is fully established by the evidence; but 
plaintiff's counsel contend that there were two distinct contracts, having 
different obligations and parties; first, a contract of deposit with one of 
the firm; second, a note or unconditional promise to pay a sum of money 
made by the firm in favor of plaintiff, and that the first was executed and 
merged in the second. 

The evidence does not sustain this position; and even if there were 
the two contracts, as urged, we could not, under our jurisprudence as now 
definitely settled, enforce the second, because made with a knowledge of 
the illegal consideration, the knowledge of one partner being the knowl- 
edge of the copartners. 

It is therefore ordered, that the judgment of the District Court be 
reversed, and that there be judgment in favor of defendants, with costs 
in both courts, 


RPP PARAL LEPPAAAAALPAAAAAAALAALAAAAAWArwnw>> 


No. 877.—L. Bernarp, Curator of THropnrius THAYER’s SUCCESSION, ?. 
JACHONIAS THAYER. 


The jurisdiction of the Second District Court of New Orleans is restricted to probate proceedings. It 
has exclusive cognizance of suits against a succession, but has no jurisdiction where a succession 
is plaintiff. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
C. Dufour, for plaintiff. J. N. Lea and J. Lavergne, for defendant. 
33 
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Insury, J. On the 15th February, 1861, the defendant, Jachonia 
Thayer, sold with full warranty to one F. Verret, certain lots of ground 
which a few days after Verret sold without warranty, but with a special 
subrogation of warranty against his vendor, Jachonias Thayer, the defen. 
dant, to Theophilus Thayer, who paid the purchase money to Verret, 

When Jachonias sold the lots to Verret, he had no title whatever to 
them, having previously on the 25th March, 1857, transferred them to 
another person, and the present plaintiff deeming the sale to Verret fraud. 
ulent anda nullity, instituted the present attachment suit, to recover 
from the warrantor, Jachonias Thayer, the purchase money, by him paid 
therefore to Verret. 

Jachonias Thayer, an absentee, represented by a curator ad hoc, filed 
an exception to the jurisdiction of the Second District Court, as being 
incompetent to take cognizance of the matter complained of in the plain. 
tiff’s petition, which exception was overruled by the Court, because, as it 
held ‘‘the action was brought by the representative of a succession, and 
judgment was rendered in favor of the plaintiff.” 

This Court has very lately held that the Second District Court of New 
Orleans is one of limited jurisdiction—which is restricted to probate pro. 
ceedings only. Act of 1865, sec. 8. Art. 925C. P. 

It can take exclusive cognizance of claims for money, brought against 
and not for successions administered by curators, testamentary executors 
or administrators of successions. C. P. 924, 213, and 925, Grubb y, 
Henderson, 6 La, 54. 

It has no jurisdiction of a suit against the curator of an absentee, 
Soulié v. Soulié, 5 La. 27. 

It is therefore ordered, adjudged and decreed, that judgment of the 
District Court be annulled, avoided and reversed; and it is further 
ordered, that the plaintiffs’ suit be dismissed, at his costs, 





LEP IDILI III 


No. 280.—Svuccession oF Joun D. Firxx—Opposrrion to Execvtor’s 
ACCOUNT. 


Where the executor files an account of his'administration, andsplaces the attorneys for the estate on 
the tableau for a certain amount, as the value of their services to the succession during its admin- 
istration, and other creditors oppose the homologation of the items for attorneys’ fees, on the 
ground that the charges are excessive, and the evidence shows that the attorneys have received 
large amounts from the succession for professional services prior to the filing of the account, the 
amounts thus received must be deducted from the amount placed on the tableau to the credit of 
the attorneys. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

J. J. Micheland H. D. Ogden, for appellant. W. H. Hunt and. 
Dufour, for appellees. 

TanrAFERRO, J. The executor of John D. Fink, deceased, placed Durant 

& Hornor on the final tableau of distribution of the succession as creditors 

for the sum of $8,935, being the amount of their claim for legal services 

rendered as attorneys of the succession. An opposition to this claim was 
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filed by the city of New Orleans, as trustee and agent of the Asylum for 
Destitute Protestant Widows and Orphans, on the ground that the various 
charges of the attorneys are excessive, illegal and not due. There were 
oppositions filed to other claims set down upon the tableau, but thepresent 
case involves only the opposition to the claim of Durant & Hornor. The 
Court below dismissed the opposition to this claim, ordered some amend- 
ments in regard to other items, and rendered judgment homologating 
the tableau as amended, and decreed a distribution of the funds 
accordingly. 

From this judgment the opponent appealed. 

It appears that long involved and intricate law suits grew out of the 
settlement of the succession. Two or three strenuous efforts were made 
to annul the will. These attacks, by much labor and legal ability of the 
counsel on the part of the succession, were successfully repelled. The 
interests involved were large and important, and witnesses attest the 
assiduity and skill with which they were protected. The amount placed 
upon the final tableau of the executor in round numbers at $8,935, as the 

‘attorneys’ fees, is made up of various items stated elsewhere in the record 
in an account, though not so-.explicitly as would be desirable. In this 
account there is one item of $5,000, specified as ‘services in Pellenz v. 
Bullerdieck to break the will, and also in Fink et ai. v. Executor, to break 
the will both in Second District Court and Supreme Court.” 

It seems that, upon a provisional tableau previously presented to the 
Court and approved, the attorneys of the estate had been allowed $5,700 
for ‘‘ services to date.” There is some obscurity, in regard to what these 
services were, and as to the time when they were rendered; but it appears 
sufficiently clear that the $5,700 were received after the will cases had 
been carried through the District Court, and before they were disposed 
of by the Supreme Court. The evidence of several distinguished gentle- 
men of the bar was taken in regard to the value of the services. They 
seemed to concur in the opinion that if the amount received was intended 
as compensation for services in the more important case, in both Courts, 
the subsequent charge of $5,000 for the other two cases would be exces- 
sive and unreasonable. If the sum paid was only for conducting the 
defence in the principal litigation in the District Court, one should be 
inclined to think the fee ample, and the additional charge for ulterior 
services in the Supreme Court too large. Upon the whole, guided by 
the opinions of the witnesses as far as they were given upon the some- 
what indefinite state of facts, and upon a review of the account, we are 
inclined to reject the item of $5,000. 

Another item of the account specified as ‘‘ services in advice and con- 
sultation with the executor, from filing tableau No. 1, up to 30th May, 
1860, touching the business of the estate during the last four years, at $250 
per annum, making $1,000,” we consider vague and unsustained by the 
evidence. This item should, in our opinion, be likewise disallowed. 
With these deductions the account is reduced to $2,935. 

It is therefore ordered, adjudged and decreed, that the judment of the 
lower Court be annulled, so far as it rejects the opposition of the city of 
New Orleans; that that opposition be sustained as to the item of $5,000; 

and also, as to the item of $1,000, which items constitute part of the attor- 
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neys’ account, and part of the aggregate sum of $8,935, objected to by 
the said opponent. 

It is further ordered, that the tableau be amended accordingly, and 
that the judgment in all other respects be affirmed—the costs to be 
defrayed by the succession. 





No. 741.—Epwarp Scuinket v. HERMANN HANEWINKEL. 


Where one of a series of notes, secured by mortgage, delivered by the maker, has come again into 
his hands, the debt evidenced by it isextinguished by confusion. C. C. 2214. 

By reissuing such note, after maturity, he may bind himself, but cannot revive the obligations of the 
other parties, nor the mortgage securing it, which being only an accessory to the principal debt 
between the maker and the payee, is extinguished with the note, C. C. 3252, 3374. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
C. Dufour, for plaintiff and appellee. FE. J. Wenck and C. Roselius,. 
for defendant and appellant. 

LaBavuveE, J. On the 4th May, 1863, the defendant, Hermann Hane- 
winkel, executed three promissory notes to his own order, and endorsed 
by him; one for $5,000, another for $3,000, and a third one for $2,000, 
and to secure the payment of the same, executed a mortgage on certain 
city lots. The plaintiff having become the holder of the first named note 
for $5,000, and of the third named note for $2,000, obtained an order of 
seizure and sale, and had the mortgage property sold for cash, and the 
proceeds of sale amounting to $3,500, were retained by the purchaser 
after paying costs and charges. 

Plaintiff's counsel took a rule upon Webber, who was the holder of the 
$3,000 note, to show cause why the whole proceeds of sale should not be 
applied to the payment of the two notes sued upon, on the ground that 
the said $3,000 note had been returned to the maker, and was 
extinguished. 

Webber answered to the rule that the said note had been given to him 
as a collateral security by one Marchand, to secure the sum of about 
$1,800, and prayed that the rule be dismissed. 

The testimony shows that this $3,000 note had been in the hands of 
Edward Schinkel, and handed back by him to the maker, Hanewinkel, who 
it seems gave it to one Marchand, a note-broker, who passed it to George 
Merz to obtain money for the maker, Hanewinkel. George Merz. was 
paid for the note by Marchand at its maturity. Marchand says: 

‘*T became the owner of this note at its maturity on my paying it. 
Hanewinkel came to me, and, upon hearing his troubles, I offered him this 
note, and Webber got it from him. This occurred a couple of months 
after the note had been paid by me at maturity.” 

It appears then that this note had come in the hands of the maker, 
who reissued it to Webber two months after maturity. Webber acquired, 
knowingly, an extinguished paper, and the mortgage was also extinguished, 
and could not be revived. C. C. Arts. 3374, 2214 ; 4 Rob. 416, Hill v. 
Hail. 
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We are of opinion that our learned brother decided correctly, in making 
the rule absolute. 

It is therefore ordered and decreed, that the judgment appealed from, 
be affirmed with costs. ; 





No, 350.—THe Mayor anp Councim or Crty or Carroiuron vr. J. M. 
Macer.—Tue Same v. D. M. Houimesworte.—TuHe Same v. Mrs. 
N. SErTroon. 


Where the certificate of the clerk of the District Court does not show that the record contains all the 
evidence adduced, and the record contains no statement of facts, no exception to the opinion of 
the Judge, nor special verdict, and the appellant has not filed in the appellate Court an assign- 
ment of errors of law apparent on the face of the record, the case cannot be examined on its 
merits, and the appeal will be dismissed. 


PPEAL from the Second District Court, Parish of Jefferson, Burthe, J. 
C. Roselius and R. L. Preston, for plaintiff and appellant. M. M. 
Reynolds, for defendants and appellees. 

Lasavve, J. Thesethree cases are all contained in one single transcript, 
forming but one record and one appeal, and the certificate of the clerk of 
the inferior Court, appended to said record, states and certifies: 

“That the foregoing forty pages contain a full and complete transcript 
of the documents therein contained, offered and on file in the matter of 
City of Carrollton v. J. M. Magee, D. M. Hollingsworth and Mrs. Settoon, Nos. 
1830, 1831 and 1832 of the docket of this Court.” 

This certificate does not show that the record contains all the evidence 
adduced, and the record contains no statement of facts, no exception 
to the opinion of the Judge, nor special verdict, and the appellant has 
not filed in this Court an assignment of error of law apparent on the face 
of the record. 

We cannot examine the case on its merits, and we must dismiss the 
appeal. C. P. Art. 897. 61L. 144, 157, 209. 1R. 460. 4R. 147. 

The appeal is dismissed, at the costs of the appellant. 





No. 586.—Bripczerorp & Co. v. Couton & Batpwin and J. 8. Smmonps. 


Where plaintiff alleges that he drew a draft on defendants for the value of goods sold them, which 
they accepted, and the draft is annexed to and made a part of the petition, but is not offered in 
evidence on the tria!, nor does the evidence in the record show a sale and delivery of the goods, the 
suit will be dismissed as of nonsuit. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
A. Saucier, for plaintiffs and appellees. B. Fgan, for defendants 

and appellants. 
Tatiarerro, J. The plaintiffs, residents of Louisville, Kentucky, 
allege that about the 1st of February, 1861, they sold and delivered to Col- 
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ton & Baldwin, of New Orleans, goods, wares and merchandise of the value 
of four hundred and thirty-nine dollars and thirty cents. They aver that 
at the time the goods were furnished, J. 8S. Simmonds, one of the defen. 
dants, was in fact a copartner in the firm of Colton & Baldwin, or the 
sole owner of the stock of goods then in the store of Colton & Baldwin; 
that the pretended sale and transfer, some time previous of Simmonds’ 
interest in the firm of Colton & Baldwin, was a fraud and simulation: 
that the goods sold by plaintiffs to Colton & Baldwin inured to the wa 
and benefit of Simmonds. The defendants filed separate answers, cop- 
taining a general denial. Judgment was rendered against the defendants 
in solido, and Simmonds alone has appealed. 

The petition recites that plaintiffs drew a draft on Colton & Baldwin for 
the amount or value of the goods sold them, which they accepted, and 
that the draft is annexed to and made a part of the petition. We do not 
find such a draft copied in the record, nor do we find evidence of any 
kind, showing a sale and delivery of goods by plaintiffs to the defendants, 
From the transcript before us, it is clear that the plaintiffs have failed to 
make out their case. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed. It is further 
ordered, that this case be dismissed as of nonsuit. 


PAI Arwrmrpmrpm~MPpmmw Wt" 


No. 925.—Joun J. Apams & Co. v. STEAMER TRENT AND OwNERS. 


The shipper of two bales of cotton transferred the bill of lading to plaintiff after the cotton had been 
discharged and delivered to the shipper: /Meld—That the plaintiff cannot recover from the owner 
of the boat. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Miles and Thomas Taylor, for plaintiffs and seinen Clarke & 
Bayne, for defendants and appellees. 


Brief of Clarke & Bayne, for defendants and appellees.—This is a suit for 
the value of two bales of cotton, alleged to have been shipped on the 
steamer Trent; that bill of lading was transferred to plaintiffs after arrival 
of the steamer and cotton at New Orleans, and that the cotton was not 
delivered to the transferrees of the bill of lading. 

The evidence shows that William Dunn, who shipped two bales of cot- 
ton, accompanied them on the steamer Trent; that the cotton was 
consigned to his order, and was received by him in New Orleans ; that 
being pressed by plaintiffs to pay a debt of about four hundred dollars 
due to them, he delivered to them the bill of lading after the cotton had 
been discharged and delivered tohim. The question presented is simply 
one of fact, and this has been decided in favor of the plaintiffs by the 
District Judge, who heard and saw the witnesses. 

This is a desperate effort to save a bad debt, and the evidence shows 
that plaintiffs are trying to cast on the defendants a loss already sustained 
by them. The defendants had complied with their obligation, by deliv- 
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ering the cotton on the levee, and pointing it out to Dunn, who accom- 
ied it to New Orleans, and who had cénsigned it to his own order. 
Northern vy. Williams, 6 An. Rep. 579. Gauche v. Stone, 14 An. Rep. 412. 


Hyman, ©. J. This suit is for the value of two bales of cotton, shipped 
by William Dunn on the steamboat Trent. 

The bill of lading given for the cotton to Dunn was transferred by him 
to plaintiffs, after he, as the evidence shows, had received the cotton from 
the boat. 

The judgment of the District Court was in favor of the defendants, 
and the plaintiffs are appellants from the judgment. 

Let the judgment be affirmed, at appellants’ cost. 


BALLAD PPPPPOnnrrmnwmnwmMOrNN*wNOWWNn" 


No. 919.—James W. FEE v. JAMES GONEGAL. 


Plaintiff brought suit for the price of salt purchased by defendant in i862; defendant pleads that the 
salt was for the Confederacy, and that Courts of justice should not enforce the contract. There 
being a doubt of plaintiff's knowledge of the uniawful purpose of defendant, the Court will pre- 
sume him to be innocent. 

The defendant cannot take advantage of his own unlawful acts to annul his contract. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
C. B. Singleton, for plaintiff and appellee. Sullivan, Billings & 
Hughes, for defendant and appellant. 

LazavuveE, J. This suit is brought to recover $1,755 50, a balance of 
the price of 250 sacks of salt, alleged to have been bought from plaintiff 
by defendant through B. F. Smith, about 26th May, 1862, at the rate of 
$8 per sack. 

The only defence in this Court, and none other has been urged by the 
defendant, is, that the contract of sale was for an unlawful purpose, 
which was participated in by the plaintiff, and that for its enforcement 
the plaintiff cannot invoke the aid of the Courts; and upon this the 
defendant rests his case as established upon the merits. 

The case turns entirely on a question of fact, which is this: Is it clearly 
proved and shown that the plaintiff knew that this salt was going into the 
Confederacy, as called by the witness ? 

B. F. Smith, who bought the salt for the defendant, states : 

‘‘When he says he told Mr. Fee, that he was taking this salt over 
the lake, he cannot tell whether he said ‘‘Confederacy,” or ‘‘ over the lake;” 
but the usual expression then, was ‘‘over the lake”. What was meant by 
“over the lake?” Did this expression mean Confederacy, or any other 
place out of the Confederacy? We know that the lake communicates 
with the gulf, which was in possession of the United States. We must 
give the plaintiff the benefit of the doubt, and presume that he did not 
intend to violate the laws of his country, unless a clear case be made out 
against him. So far as shown by the evidence, he is presumed to be 
innocent. It is not so with the defendant, who, through his able and 
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learned counsel, has boldly urged and proved his own turpitude, and 
attempted to bring in the plaintiff as participating in his violation of the 
law, in order to avoid the payment of a just debt, and to enrich himself 
at the expense of the plaintiff. 

We are of opinion that the plaintiff has made out his case, and that 
the defendant has failed to establish his defence, by showing that plain- 
tiff was particeps criminis in the illegality of the transaction. The 
District Court decided correctly in favor of plaintiff. 

The judgment of the District Court is affirmed, with costs. 





No. 964.—JoserH H. Harvey anp WIFE v. JONATHAN Porter. 


The proprietor of a tract of land has aright to excavate within his own boundaries a canal, for the 
purposes of navigation, and to require payment for its use from those who choose to avail them. 
selves of its facilities. 

If works, beneficial to the public, are constructed by private enterprise upon private property, and 
the public choose to avail themselves of the benefits of such works, equity would require compen- 
sation to be made for the benefits conferred. 

Persons availing themselves of such privileges form animplied contract to remunerate the owners of 
the property, and it is immaterial under what term or expression such remuneration is claimed, 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
A. Saucier, for plaintiffs and appellees. Roselius & Philips, for 
defendant and appellant. 

TaiaFERRO, J. The plaintiffs sue for ‘‘ tolls and charges,” which they 
aver defendant owes them for the use of a canal, constructed upon their 
own land, and kept in order at their own expense. The answer is a gen- 
eral denial, with the special averment that plaintiffs have no right to 
exact such charges. The plaintiffs had judgment inthe Court below, and 
the defendant has appealed. 

It seems that the plaintiffs, owning a body of land in the parish of Jef- 
ferson, right bank, extending from the Mississippi river five or six miles 
back to the Bayou Barrataria, have enlarged and much improved a canal 
constructed originally by the late Mr. Destretien, father of Mrs. Harvey, 
one of the plaintiffs. That this canal affords navigation for boats of con- 
siderable size, and that great facilities are offered by it for transporting 
from the interior, wood, lumber, fish, and other commodities destined 
for the New Orleans market. 

The defendant, it is shown, has for a considerable length of time, 
availed himself of the use of this canal, in boating wood and lumber to 
market. 

The plaintiffs have fully established the facts they have alleged, and 
the only question presented is: Has the proprietor of a tract of land 
the right to excavate, entirely within his own boundaries, and exclusively 
at his own expense, a canal for the purposes of navigation, and to require 
payment for its use by all who choose to avail themselves of its facilities ? 
It is not easy to perceive how, in such a case, the public become seized of 
the right to the gratuitous use of advantages afforded by individual labor 
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and enterprise. The right of expropriation, it is true, belongs to the 
public, and the land and canal so constructed upon it, might, under con- 
stitutional and legal provisions, become public property, and be appropri- 
ated to public use. But where no public need exists for such conversion, 
and the property in its entirety is subjected to private ownership, it would 
seem that the proprietor has the right, in any manner he deems best, to 
render that property most productive, subject only to the rule sic were 
tuo ut alien non ledas. We are unable to see that the means used by an 
owner, to increase the value of his property, makes any difference in 
yegard to his right to avail himself of the profits arising from the lawful 
exercise of such means. If he constructs works useful for the public upon 
his private property, and the public think proper to enjoy the benefits of 
these works, equity would certainly require that for the benefit received, 
compensation should be returned. Private property shall not be taken 
for public uses, without ample remuneration first made to the owner, 
This is a fundamental principle. So it would seem clearly to follow that 
private property cannot be used by the public without compensation for 
that use. Suppose the plaintiffs, in this case, should refuse to permit the 
defendant to use their canal, would an action of damages lie against the 
owner? If not, it must appear that the defendant is not entitled to 
require the use of the canal free of charge, as he would have to require 
the free use of a navigable stream, or a public road. But the defen- 
dant bases his refusal to pay the charges demanded by plaintiffs, on the 
ground that these charges are presented in the shape of tolls, or rather 
that the plaintiffs call them tolls. The plaintiffs, in their petition, use 
the terms ‘‘ tolls and charges.” The objection is, that no one can exact 
the payment of a toll unless he had been vested with a franchise by an 
act of the legislature, which enables him to do so. This objection would 
be valid, if applied to the pretensions of a person who, without such 
franchise, should demand toll ona public highway. But it does not 
appear that the canal in question has in any manner been constituted a 
public highway. We are referred by the defendant to the case of Boykin 
& Lang v. W. A. Shaffer, 13 An. p. 129. In that case there was some 
color of right, under a franchise. The legislature had conferred, upon a 
navigation company certain privileges, and the company made a contract 
with Shaffer to do a part of the work, for which it granted to him the 
privilege of building locks, to improve the navigation of a bayou, and 
the right to demand toll for the use of the locks. The question seemed 
to turn upon the right of the company to delegate the privilege to require 
toll, and the Court, under all the circumstances shown, but with some 
hesitation, recognized the right. But it was shown that the bayou, 
although much obstructed by drifts, was, at some stages of water, to some 
extent navigable in small boats. The facts in that case differ widely 
from those in the case now before the Court. In the case referred to in 
13th Annual, the bayou was indirectly considered a public highway. 

We concur with the Judge of the District Court, that the plaintiffs’ 
claim arises from an implied contract, on the part of the defendant, to 
compensate the plaintiffs for the use of their property. We also consider 
it unimportant what term or expression was used by the plaintiffs to 
denote the remuneration claimed for that use, They made no pretension 
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to a franchise, or to be authorized by law to exact payment under the 
legal sense of ‘‘ toll.” 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both courts. 





No. 778.—PeErRovux v. LAcoste, 


By refusing an order of seizure and sale, because the mortgage note was prescribed, the Judge would 
supply the plea of prescription. 

Prescription is a means of extinguishing a debt, but can only be applied when specially pleaded, 

The questions of prescription, and of interruption of prescription, cannot be considered on an apph- 
cation for an order of seizure and sale. The debtor is amply protected by Art. 739 C. P. 


PPEAL from the Third District Court of New Orleans, Fellowes, J, 
L. Castera, for plaintiff and appellee. KH. Bermudez, for defendant. 
and appellant. 

Howetn, J. On the rehearing of this cause, the plaintiff and appellee 
contends that the action of the Court, in requiring authentic evidence of 
the interruption of prescription to sustain the executory process, is sup- 
plying the plea of prescription, and, consequently, a direct violation of 
Art. 3426 C. C. 

He insists that a compliance with the provisions of Arts. 732, 733, 
734 and 735, C. P., is all that the Judge can require of him, and that if 
the debt be prescribed the debtor is protected by Arts. 739, No. 8, and 
740 C. P., which enables him to arrest the sale upon his oath and without 
surety; that the only question for the Judge is, whether sufficient evidence 
is presented to authorize the writ, and that the evidence adduced by him 
(an authentic act importing a confession of judgment, with the note 
duly paraphed) was and is sufficient, unless some fact has made it insuff- 
cient, which fact the Court cannot of its own motion suggest; that the 
Court must disregard and consider not written any endorsement of 9 
credit or extension on the note which may be shown to be an interruption 
of prescription, a matter en pays, and in defence only. He also urges 
that an examination of the authorities will show that the jurisprudence 
on this point is not too firmly established to be questioned. 

The question arises, is the requiring of authentic evidence of the inter. 
ruption of prescription, before granting the order, supplying the plea of 
prescription ? If so, it is prohibited, and the Judge is not warranted in 
refusing the writ, for the want of such evidence. 

If there were nothing on the note (apparently prescribed), showing an 
interruption of its prescription, could the Judge refuse the order of seizure? 
Would not such action be supplying the plea of prescription, and calling 
upon the plaintiff, on behalf of the defendant, to defeat it? We are 
constrained to answer the first query in the negative, and the second in 
the affirmative. ‘‘ Prescription is a means of extinguishing a debt, but it 
is only when specially pleaded it can have that effect. Courts are not 
allowed to consider it an extinction of a claim, no matter what the evi- 
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dence may be, unless the plea is expressly put in.” 3 L. 204. C. OC. 
3426, 3427. 

It is true that in an application, ex parte, for the writ of seizure and 
gale, the debtor has no opportunity of putting in the plea; but he is pro- 
tected by Art. 739, C. P., and if his debt is extinguished, or extinguisha- 
ble, he can easily establish the fact. The law says to the Judge, where a 
creditor presents an act of mortgage in authentic form, in which the 
debtor acknowledges the debt for which he gives the mortgage, accom- 
panied by the note properly identified, the creditor is entitled to the 
executory process; and it says further, that the Judge shall not supply 
the plea of prescription; shall not presume the debt extinguished ; there 
is authentic evidence of the debt and mortgage, which is complete, until 
the debtor chooses to invoke the provision of law which annuls or para- 
lizes the whole evidence. It is not the incompleteness or insufficiency of 
the evidence that relieves the debtor on the question of prescription, 
but that it causes to be evidence against him—an effect which the Court 
cannot permit, until petitioned to do so. 

The argument that the remedy and not the right is denied, might have 
force, were it not for the express prohibition in Art. 3426 of the Civil 
Code, in connection with the articles of the Code of Practice, regulating 
the executory process. 

We cannot perceive that any endorsements of extension or partial pay- 
ments on the notes can make any difference in the character of the 
evidence requisite for the process. The act of mortgage remains authen- 
tic; the identity of the note. continues, and taken together they constitute 
full proof of the debt, until prescription is specially pleaded, where the 
creditor must establish aliunde the writ of the endorsements. If the plea 
is not made, it is unnecessary to prove them, and they may be considered 
surplusage, or rather, not considered at all. The fact of interruption is 
important only where prescription is pleaded, and as the Court cannot 
raise the plea, no evidence of interruption can be required by the Court, 
until the plea is made by a party authorized to make it. 

The first case in which this point was raised, is that of The Union Bank 
v. Dosson et al, 7 A. 550, which was an appeal from the refusal of the 
Judge to grant a writ of seizure and sale, the refusal being based on the 
want of reinscription of the mortgage within ten years. Prescription, 
however, was specially pleaded in the Supreme Court, and the action of 
the Judge a quo was sustained, because there was no authentic evidence 
of the interruption. We think the doctrine was there too broadly stated, 
and not necessary in such terms; that is, ‘‘as the obligation is prima facie 
prescribed, there must be authentic evidence of the interruption of the 
prescription, before the party can proceed by the via executiva.” In this 
case prescription has not been pleaded. The objection is raised only in 
the brief. 

The only other case cited, or which we can find, is that of Fowlenv. Beatty, 
10 A. 275, in which the point does not appear to have been raised, and 
the reference to the doctrine may well be considered obiter dictum. In 
neither case is allusion made to Art. 3426, C. C., and we must think that 
for a court to consider an obligation prima facie prescribed, is to supply 
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the plea of prescription. Non constat, that the debtor would make the 
plea. 

The interruption is no part of plaintiff’s evidence, and need not be 
noticed, because prescription cannot be presumed. 

In this view we do not abate the principle that, in proceedings via exe. 
cutiva, being of great severity, the creditor must bring himself strictly 
within the letter of the law. 

We conclude that the Court cannot require authentic evidence of the 
interruption of prescription, before granting an order of seizure and 
sale, because the law prohibits it; and, at the same time, provides the 
debtor with ample protection against a prescribed debt. Any other 
conclusion would, in our opinion, render the eighth clause of the 739th 
Article of the Code of Practice, and the 3426 Article of the Civil Code, 
nugatory. 

As to the want of the internal revenue stamp, we must presume that 
the Judge acted according to law, and we take this opportunity to state 
that, in the case of McLearn vy. Skelion, 18 A. 514, cited by appellant, the 
note was by consent of both parties brought into this Court, to prove the 
want of the stamp; a fact which we omitted to state in our opinion in that 
case. 

It is therefore ordered, that the judgment heretofore rendered by us 
be set aside, and it is now decreed that the judgment of the lower Court 
be affirmed, with costs. 





No. 987.—Joun Rist v. A. L. Apbnorr. 


The matter of continuances for the most part addresses itself to the sound, legal discretion of the 
District Court, to be judged of according to the circumstances presented. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
John McKee, for plaintiff and appellee. Race, Foster & E. T. Mer- 
rick, for defendant and appellant. 

TatiaFERRO, J. The plaintiff sues the defendant on a promissory note 
for $2,000, dated November 30, 1859, and made payable to the defendant's 
own order forty months after date, with interest, at eight per cent. per 
annum from date, payable at the Citizens’ Bank, in New Orleans. A 
credit of six hundred dollars was entered on the note for a payment of 
that amount on the 2d November, 1865. The payment of the note is 
secured by mortgage on land, in the parish of Natchitoches. 

The only defence is that set up by exception to the prematurity of the 
action, on the ground that the plaintiff specially agreed with the defen- 
dant to extend the time of payment twelve months, from November, 
1865, on condition that defendant payed at the time the extension was 
agreed upon, the sum of six hundred dollars. The defendant avers that 
he paid the six hundred dollars as stipulated, and that the plaintiff, in 
violation of the agreement, has instituted this suit. Upon affidavit made 
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by defendant, he obtained a continuance, or delay of thirty-five days, to 
take the testimony under commission of a witness residing in the city 
of New York. The delay expired without the testimony of the witness 
being obtained. On the 14th of April, 1866, (the order for a commission 
to issue, having been issued on the 23d February preceding), the excep- 
tion was overruled, and the defendant filed an answer containing, in 
substance, only the matter set up in the exception. When the exception 
was called up for trial, the defendant moved the Court to continue the 
case a day or two, to await the return of his attorney, then absent from 
the parish, in order that he might make aflidavit of the use of proper 
diligence, without effect to procure the testimony desired, within the de- 
lay granted, and thereby be enabled to apply to the Court for further 
time to get the evidence. This was refused, and to the refusal the defen- 
dant reserved a bill of exceptions, which is embodied in the record. The 
matter of continuances, for the most part, addresses itself to the sound 
legal discretion of the Court, to be judged of according to the circum- 
stances presented. The Judge of the lower Court saw no sufficient reasons 
for a continuance, and we incline to agree with him in that opinion. We 
do not think this case a proper one in which to award damages for a frivo- 
lous appeal. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 





N. 926.—W. W. Wasupurn v. R. H. Orrvt. 


A party to a contract, the consideration of which is Confederate treasury notes, cannot recover 
thereon. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
L. E. Simonds and Race, Foster & E. T. Merrick, for plaintiff. 
Elmore & King, for defendant. 

Lazavve, J. This suit is brought upon a draft of the following tenor : 

** $2,940. Montgomery, May 30th, 1862,” 

“At sight, pay to the order of W. W. Washburn, twenty-nine hundred 
and forty dollars, for value received, and charge to the account of 

To Samuel Snodgrass, R. H. Orrvt. 

New Orleans.” 

The defence is, among others, that the consideration of the bill of 
exchange, sued upon, was Confederate treasury notes, the unlawful issues 
of rebels in arms against the United States. 

The District Court gave judgment for defendant, and the plaintiff 
appealed. 

; The testimony establishes clearly, that the consideration of the bill sued 
upon, was Confederate treasury notes. 

It is settled, and it is now the jurisprudence of this State, that a party 
to a contract, the consideration of which is Confederate treasury notes, 
cannot recover thereon. 
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It is therefore ordered and decreed, that the judgment appealed from 
be reversed, with costs. 
Rehearing refused. 


No. 957.—J. M. Breese & Co. v. Katser & Bryan. 


The mere fact of the witness being a party to the record, does not disqualify him as a witness, 

Where testimony, taken by commission, has been improperly excluded on trial in the Court below, 
and is in the record on appeal, the Supreme Court will not remand the cause on that. account, 
but will render judgment on all the evidence in the record. 


PPEAL from the Third District Court of New Orleans, Fellowes, J, 
E. W. Huntington, for plaintiffs and appellees. Geo. S. Lacey, for 
defendants and appellants. 

Instey, J. This isan attachment suit instituted by the plaintiffs, a com. 
mercial firm, doing business in Boston, Mass., to recover from Isaac 
Kaiser and W. B. Bryan, residents of Woodville, Miss., the defendants, 
in solido, the sum of five thousand one hundred and twenty-six dollars 
and interest. 

The plaintiffs attached, as the property of the defendants, a considera- 
ble quantity of merchandise upon the steamer Saratoga, then lying at 
the levee in the city of New Orleans. 

The defendants, by the curator appointed to represent them, filed a 
general denial. 

Robert Semple intervened, claiming to be the bona fide and lawful 
owner of all the property and effects attached, and alleged the same were 
not liable in law or equity, to be seized as belonging to the defendants, 
and prayed that it might be decreed, contradictorily with the plaintiff, 
that he was the sole owner of the goods attached, and be quieted in his 
possession and ownership of the same. 

The plaintiffs answered the intervenor’s petition by a general denial, 
and by consent of the parties the property seized was bonded by the 
intervenor. Judgment was rendered in favor of the plaintiffs and against 
the defendants, in accordance with the plaintiffs’ petition, and the inter- 
venor’s demand, having been dismissed, he appealed. 

The case being on trial, the intervenor offered in evidence the deposi- 
tions of Isaac Kaiser, one of the defendants, to prove that the property 
attached belonged to him; and there is a bill of exceptions taken by the 
intervenor to the ruling of the Court excluding Kaiser’s evidence, because 
he is a party to the suit, and interested. The mere fact of the witness 
being a party to the record, does not disqualify him as a witness. See1l 
An, 228. 2 An. 890. 5 N. S. 454. 9 An. 67. If interested, he was 
incompetent ai the time to testify. The success of the intervenor would 
have relieved the property seized from the attachment, and the defen 
dant, whose evidence was offered, from the costs of suit, for the Court 
would then regularly have been without jurisdiction, and the suit dis- 
missed. 4 An. 187. 14 An. 374. But, if the plaintiff could sustain his 
claim against the defendant, the witness would testify against his interest 
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jn favor of the intervenor; because, if he maintained this intervenor’s 
title to the property, it would leave the defendants’ debt to the plaintiff 
still due. His interest, thus counterpoised, is against the party calling 
him. 11 An. 404. 5 Rob. 442. 3 Rob. 227. 

We think his evidence was improperly excluded. As the evidence 
improperly excluded is in the record, it will be considered, and the case 
will not be remanded. 14 An. 61. 13 An. 445, 12 A.12 and50. 1A. 
404, The intervenor’s claim, to the property attached, is clearly 
established. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court, dismissing the intervenor’s claims to the property 
attached, be annulled, avoided and reversed; and it is further ordered, 
that he be adjudged the sole owner of the goods, wares and merchan- 
dise, the property and effects attached in this suit, that he be quieted 
in his possession and ownership thereof, the costs of intervention to be 
paid by the plaintiff and appellee. 


Rehearing refused. 


No. 932.—N. E. Bamey v. Tue Crry or New Onveans. 


In a question of damages, where private property is taken for public use, and the testimony is so 
conflicting, that from it the Court is unable to do justice between the parties, the case will be 
remanded to the Court of the first instance, in order that the quantum of damages may be 
ascertained by a jury of freeholders. C. C. 2608. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Buchanan & Gilmore, for plaintiff and appellee. Thomas H. Hewes, 
for defendant and appellant. 

TatiaFERRO, J. The plaintiff claims damages of the city, for causing a 
canal to be constructed through certain grounds of his, alleging that the 
act has caused him great inconvenience and loss, and estimating the 
amount of damage he has sustained at thirty-five hundred dollars. He 
prays that he have judgment for the amount claimed, and that the city 
be required by judicial decree to fill up the canal within his boundaries, 
and to restore his improvements. The answer isa general denial. The 
Court below awarded five hundred dollars as damages, up to the time of 
the institution of the suit, with judicial interest from judicial demand ; 
and decreed further, that thirty days from the signing of the judgment 
be allowed the defendant, within which to institute proceedings according 
to law, for the expropriation of such part of the property of the plaintiff 
as may be found necessary for purposes of public utility, on paying to 
the plaintiff a fair and justcompensation for the same, and for such injury 
as may result to the remaining property of the plaintiff by such expro- 
priation ; and in default of such proceedings being taken within thirty 
days, that the said canal upon the property of the plaintiff be filled up 
at the expense of the defendant.” 

From this judgment the city has appealed. The plaintiff and appellee 
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asks an amendment of the judgment, so that the whole amount of the 
damages claimed may be awarded to him. 

We gather from the record, that in 1864, the digging of the canal ip 
question was authorized by an order of the city authorities, approved by 
the military authority then prevailing here, for the purpose of completing 
a system of drainage between the New Canal and Canal Carondelet, ang 
which was deemed important for sanitary purposes. The square, or lots 
of ground belonging to the plaintiff, through which the new canal p 
lie within the district, the drainage of which was in contemplation. But 
it does not appear that legal measures were ever resorted to in order to 
divest the plaintiff of title to the portion of ground taken from him for 
the purpose of the canal, and to ascertain the amount of injury resulting 
to him, in other respects, from the construction of this public work, 
which is among the permanent improvements of the city. We understand 
the only matter in litigation to be the amount of compensation the plain. 
tiff is to receive for the portion of his ground converted to public use, 
and the resulting damages. The testimony is conflicting, and from it we 
do not see that an estimate at all satisfactory, or one likely to do justice 
between the parties, can be made. We, therefore, think the case should 
be remanded to the Court of the first instance, in order that the proper 
legal steps may be taken, and the quantum of damages ascertained by q 
jury of freeholders, as provided for by law. Civil Code, Arts. 2606, 2607, 
2608, ef seq. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed, and that the case be 
remanded to the Court a quo, to be proceeded in according to law. ' It is 
further ordered, that within thirty days from the filing of this decree, in 
the lower Court, the defendant be required to institute against the plain- 
tiff the proceedings required by law, in cases of compulsory transfer of 
property, to the end that the respective rights of the parties may be 
ascertained and adjusted. A failure on the part of the defendant to 
comply with this decree, to authorize the plaintiff to cause that portion 
of the canal passing through his grounds to be filled up at the expense of 
defendant, with reservation also to the plaintiff, the right to recover by 
suit such damages as may be proved to have been sustained by plaintiff 
from the act of the defendant, in causing the said canal to pass through 
his grounds. It is further ordered, that the costs of this appeal be paid 
by the plaintiff. 


PRAPRAARRAODN PYLYPOW" 


No. 501.—Gotpsmirn, Harner & Co. v. Meyer MicHet. 


Where the wife, separated in property from her husband by a judgment of the Court, enjoins the 
seizure under a jieri fucias against her husband, on the ground that she is the owner of the 
property seized, she must establish her ownership with legal certainty, otherwise the injunction 
will be dissolved with damages. 


PPEAL from the Third District Court of New Orleans, Duplaniier, J. 
J. Ad. Rozier, for plaintiffs and appellants. Whitaker, Fellowes ¢ 
Mills, for opponent and appellee. 
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~ Howe, J. Plaintiffs, having obtained a judgment against the defen- 
dant, issued execution, and caused to be seized ‘all the goods, movable 
effects, furniture, ete., to be found in the premises No. 10 Victory street, 
and occupied by the defendant,” whereupon Mrs. Rosalie Levy, wife of 
said defendant, enjoined the proceedings, claiming to be the owner of 
said property by virtue of a notarial act of settlement of a judgment of 
separation obtained by her against her said husband. The plaintiffs, 
besides the general denial, aver that said judgment was obtained through 
fraud dnd ill practices; deny that she ever had any property, and declare 
the proceedings for a separation to be a sham, intended to shield the hus- 
band’s property from his creditors. Judgment wasrendered perpetuating 
the injunction, decreeing the property seized to belong to Mrs. Michel, 
and condemning plaintiffs to pay $100 damages, from which they 
appealed. 

It appears that on 22d June, 1858, one Isaac Levy, by authentic act, 
made a donation to his sister, Mrs. Michel, of a house and lot, and all 
the goods and merchandise then in said house, or store, in Waterloo, 
parish of Pointe Coupee, where the parties then resided, the property so 
donated being estimated at $2,500; that the said goods and merchandise 
were estimated in gross by two witnesses, at from $1,500 to $1,800; that 
the business of said store was continued until 1861 or 1862, one witness 
says, in the name and for account of Mrs. Michel; and another says, in 
the name of defendant, that subsequently they came to New Orleans; 
that in June, 1864, after judgment was obtained by plaintiffs, Mrs. Michel 
instituted suit, and obtained judgment against her hushand, decreeing a 
separation of property, and condemning him to pay her the cum of 
$2,500; that on 11th July following, the said Michel and wife appeared 
before a notary, and in the execution of said judgment, which it is admit- 
ted was published, Mrs. Michel acknowledges ‘‘ to have received from her 
husband the articles of merchandise described in an annexed invoice, 
signed, ne varietur, by the parties, notary and witnesses,” but which is 
not in the record—which merchandise was valued at $1,850; and for the 
remaining sum of $700 due on said judgment, the said Michel transferred 
“to his said wife, who accepts all the right and title and interest which 
he has or may have on or to a certain property situated in Waterloo, in 
the State of Louisiana;” that the property seized under plaintiffs’ feri 
facias, on 10th September following (1864) was worth upwards of $500. 

We think the evidence too vague to prove the wife’s ownership of the 
property seized. The act by which she claims to have acquired it, does 
not describe the merchandise conveyed as to character, location, or other 
particulars, there is nothing to identify the merchandise thus bought by 
her, with the goods seized. The only evidence bearing on this point is 
the statement of one witness that he ‘‘ saw some goods in Victory street, 
which was seized by the sheriff. She bought some of these goods from 
different stores here.” Nor is the evidence clear, that the goods, given 

to her in Waterloo by her brother, passed into the possession of and were 

used by her husband. He may have conducted the store there in the 

name and for the benefit of his wife, as one of the witnesses states, and 

the business proved unsuccessful; and he may have established business 
35 
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in his own name in this city. The evidence, on which the judgment in 
favor of the wife was rendered, is in the record, and seems to be indde. 
quate to sustain the judgment, and that which was introduced in this pro- 
ceeding is not full and satisfactory. The parties may not have committed 
a fraud as charged, but the wife has certainly failed to prove her title to 
the property seized, and the only evidence of the husband’s embarrassed 
circumstances, is the judgment in favor of plaintiffs. - 

It is therefore ordered, that the judgment appealed frcm be reversed; 
that the injunction herein be dissolved, and that plaintiffs recover of Mrs, 
Rosalie Michel and Leon Blum, her surety, $100 damages and costs, in 
both courts. 





No. 901.—Lovis H. Prue v. Tue City or New ORtEAns. 


The Common Council of the city of New Orleans passed a resolution in the year 1856, whereby the city 
bound itself to pay to any person who should discover and make report, and give due information of 
the location, and description of any real estate in the city belonging to it, of which there was no 
record on the books of the city, and to which it shall appear that the city has a valid title, a com- 
mission of five per cent. on the value of the same. In pursuance of this resolution, Louis H. 
Pilie, then holding the office of city surveyor, made examination, and discovered certain rea] 
estate previously unknown to the city, of which it took possession, and sold for the benefit of the * 
corporation: Held—That in the absence of proof showing that the discoveries and report formed 
a part of his official duties, as city surveyor, he is entitled to recover the per centage allowed 
by the resolution. 


4 PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
L J. Ad. Rozier, for plaintiff and appellee. 7. H. Hewes, for defen- 
dant and appellant. 

Instey, J. In the year 1856, a resolution was adopted and passed by 
the common council of the city of New Orleans, whereby the city bound 
itself to pay to any person who should discover and make report, and 
give due information of the location and description of any real estate 
in the city belonging to it, of which there was no record on the books of 
the city, and to which it should appear that the said city had a valid title, 
a commission of five per cent. on the value of the same was promised. 
It is shown that the plaintiff did discover and make report, and give due 
information of certain real estate in the city of New Orleans, belonging 
by good title to the city, and of which there was no record in its books, 
to the value of sixty-three thousand one hundred and fifty dollars, and 
of which the city took undisputed possession, and sold in the year 1858, 
subsequent to its discovery and the report thereof by the plaintiff. The 
finance committee of the city, and the city comptroller, recognized tho 
services and the commissions due to the plaintiff, and the city, through 
its proper officers, paid the amount to the plaintiff. On the 26th August, 
1863, the plaintiff was arrested, and confined a prisoner under the order 
of General Weitzel, approved by Major-General Butler, and was detained : 
in prison, in consequence of the receipt and collection by him from the 
city of the above commissions, amounting to $3,182 50, which he was 
forced to return under duress to the city. 
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The city filed a peremptory exception to the plaintiff's action, which 
was properly dismissed. 

It was in effect a plea of res adjudicata; that the acts of the comman- 
ding-general complained of, done in time of war, while martial law 
prevailed, which was paramount, was therefore final and conclusive; and 
that the remedy, if any the plaintiff have, must be sought at the hands of 
of the government, and not from those of the courts. 

This exception would, perhaps, have been worthy of consideration, 
had any trial of the question involved in this suit taken place before any 
nilitary tribunal, and a final decision rendered thereon; but, apart from 
the query, whether the plaintiff, who was a civilian,.and could notlegally 
be deprived of his property without due process of law, the action of the 
military merely forced the plaintiff to place matters in satu quo, until his 
right to the fund could be determined by some competent tribunal, either 
military or civil; and as the military authorities did not deem it within 
their province to pass upon the plaintiff’s right to the commission claimed, 
it behooves the civil tribunals of the country to do so, as the case is 
properly before them. 

The plaintiff, at the time the services for which he claims commissions 
were rendered, was the city surveyor; and it is urged against him, by way 
of defence, that he is not entitled to extra compensation, as those services 
formed a part of his official duties. 

There is nothing in the charter, or the city ordinances, to sustain this 
defence; indeed, it can hardly be supposed, that had the duty devolved 
on the surveyor to discover properties belonging to the city, to which it 
had no clue, it would have offered a recompense to all persons, indiscrimi- 
nately, to make the search, without a preliminary requisition on their 
salaried officer to seek for the required information. 

The discovery made by the plaintiff was not from plans, papers, or 
documents in his office; it was the result of his indefatigable and persc- 
vering exertions, that the infcrmation was obtained from the mortgage 
and conveyance offices, and from other sources. 

The city, voluntarily, held out to whomsoever would prosecute the 
search in its behalf a liberal compensation, if it proved successful and in 
proportion to the services rendered; and it is abundantly shown, in the 
record in this case, that the plaintiff has performed his task faithfully, 
efficiently and profitably for the city; and upon every principle of law 
and equity the city should and must keep its faith with him. 

His claim was duly credited by the proper municipal authorities, and 
but for the military interference not to be resisted, would have been long 
since definitely paid, without objection on the part of the city. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, at the costs of the appellant. 


Howet1, J. I concur in the decree in this case, on the ground only 
that it is not shown, as alleged, to have been the duty of the plaintiff, as 
surveyor, to furnish the information for which he is claiming payment. 
Under the 33d section of the city charter, the common council may have 
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required this duty of him, in his official capacity. And besides this, by 
sections 113, 114 and 116 of the charter, it was the duty of the commoy 
council to have a book of plans, with a proper general index of every 
tract, square and lot of ground in the city, made and deposited in the, 
office of the surveyor, whose duty it would then be to transcribe, daily, 
from the register of conveyances into said book, all changes of ownership 
which may take place of such property; which would make the surveyor 
the depositary of the information, of which the public authorities seemed 
to be unaccountably ignorant, and which they have obtained in the man- 
ner disclosed in the record. 

Under the pleadings and evidence, I can urge no judicial reason why 
the contract thus made by the agents of the public should not be enforced, 
whatever may be its merits. 


TI concur with Mr. Justice Howell, in the opinion above stated. 
James G. TALIAFERRO, 
Associate Justice Supreme Court. 


RALLY 


No. 990.—P. Bourte et als, 7. Paut MArm.arp AND SHERIFF. 


A motion to dismiss an appeal, made more than three judicial days after the filing of the record, 
comes too late. 


Where the amount in controversy is less than three hundred dollars, the Supreme Court will dismiss 
the appeal ex officio. 

Where a motion in the nature of a demurrer is made, tie allegations of the petition are considered 
as true for the purposes of the motion; but if the cause is put at issue, it then devolves upon the 
plaintiff to establish his case by proof. 


PPEAL from Fourth District Court, Parish of St. Charles, Beauvais, J. 
Breaux & Fenner, for appellants. A. Derbes, for appellees. 

Iustey, J. The motion todismiss the appeal in this case comes too late, 
having been made more than three judicial days after the record was filed. 
11 An. 613. 12 An. 475. If the amount in controversy was, as it is stated 
in the motion, less than three hundred dollars, we should notice that ex 
officio; but, in looking into the record, we find it records that sum. 

The plaintiffs, in the injunction, represent that proceedings ria executira, 
have been instituted against them, to recover the price of certain lands 
which they purchased from the defendant, and that since their purchase 
they have discovered that on the 30th June, 1855, by private act, duly 
recorded in the conveyance oflice, prior to their purchase, the defendant, 
their vendor, had sold, or promised to sell the same property now seized, to 
A, Boutté, and that the defendant cannot consequently insist on the pay- 
ment of the balance of the price still due, until the incumbrance thus 
placed upon it is removed. 

The defendant, Maillard, excepted, and moved to dissolve the injuction, 
becanse, among other things, the plaintiffs’ petition showed no cause of 
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action; but he pleaded the general issue, and a trial, contradictorily, be- 
tween the parties took place upon the merits. 

The motion to dismiss, and for the dissolution of the injunction, was in 
the nature of a demand, and for that purpose the allegations in the plain- 
tiffs’ petition were deemed to be true; but the case being put at issue, it 
was incumbent on fhe plaintiffs, on the trial, to make out their case by 
proof, which they failed to do. Johnson v. Hickey, 4 La, 203; 2 An. 221, 
14 An. 703. 

The Court below, therefore, properly dissolved the injunction, with 
interest and damages. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 


O_o rmrmMmMOWHOMMOOOO"®™ 


No. 952.—In tHE MATTER OF THE Succession oF Mrs. THomas PENISTON. 


Where the executor of a deceased tutor, under the order of the Court, files an account of the tutor- 
ship, he must show that the estate of the minor has been managed with a scrupulous regard for 
his interests. The casualty, by which the litigants have been deprived of written evidence, does 
not dispense them from the necessity of supplying it, as far as possible, by secondary evidence. 


PPEAL from the Second District Court of New Orleans, Thomas, J, 
Roselius & Philips, for appellant. C. Dufour, for appellee. 


Brief of Roselius & Philips, for appellant.—The presumption of law 
existing in favor of accounts of administration rendered, ete., and which 
will no doubt be invoked by the appellee, has no application here. 

For, besides the fact, that no regular account of tutorship was ever 
filed, but simply a small yellow book containing one entry of debit, and 
one entry of credit for each year, (these yearly entries purporting to be 
an addition of the so-called vouchers, which were tied in separate pack- 
ages, and together with the yellow book constituting the whole exhibit,) 
the book having been written by Hugh Madden, and the vouchers selected 
by him from a large lot sent to his office by the deceased in 1860, it ap- 
pears ‘‘he picked up such of the papers and vouchers that he, witness, 
considered had reference to the succession, and rejected those that did 
not.” 

We do not know what justification there was in his selection, how his 
judgment was guided in this regard, or what constituted his basis of dis- 
crimination, except that Dr. Peniston gave him instructions as to which 
succession the different vouchers had reference to; and while he throws 
no light on this subject, and does not explain the nature or character of 
any of these vouchers, he does say, that as ‘‘ awditor, he found that a 
great many of those vouchers bore no evidence upon their face of being 
connected with either of these successions.” 

Grandmont, the other auditor, says, that as auditor, he examined the 
vouchers, and that some of them ‘‘had reference to the succession of 
Mrs, Avart, some of them to the succession of Mrs. Peniston, and some 
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of them to the succession of Dr. Peniston, and some of the vouchers had 
no reference at all to these successions. He has no recollection of the 
vouchers; there were some tax receipts on the property of Dr. Peniston, 
but these were neglected; and there were vouchers there for repairs done 
on property belonging to Dr. Peniston, but they were very few; there 
were a certain number of vouchers which had no relation to the interest 
of the minor. He remembers two mortgage notes, drawn by Dr. Peniston 
to his own order; presumes that they were mortgage notes, because they 
were paraphed, and which purported to have been paid in bank; as far ag 
he recollects, he did not find a proof that these two notes had any refer. 
ence to the account of tutorship,” ete. And C. Dufour says, the counsel 
for appellee, testifies: ‘‘Do not know if the summary of the debts was 
correct or not, and took for granted that Dr. Peniston had charged 
correctly.” The yellow book wasin Mr. Hugh Madden’s handwriting, 
the doctor’s notary. ‘‘The yellow book was headed, but not signed; 
there were several headings in the yellow book, all by the same penman, 

And again, Voisin says: ‘‘I think the average rent of the property 
was between six and eight hundred dollars per month.” ‘‘I knew no 
one, as I said before, but Dr. Peniston, being informed that all the pro- 
perty in this parish, except Camp street property, belongs to the minor,” 
The last fact is conceded. The inventories on file establish that all the 
property mentioned in this parish belongs to the minor, except the Camp 
street house. ‘‘ Witness has never collected any rents from said Camp 
street property.” And yet, Grandmont, one of the auditors, says, “that 
about twelve hundred dollars a year was credited to the minor, in this 
account, but the same was increased every year to about sixteen hundred 
to eighteen hundred dollars.” A very liberal margin, to say the least of 
it, between twelve, sixteen and eighteen hundred dollars a year, and six 
to eight hundred dollars per month. 

The testimony of the auditors, Grandmont and Madden, throughout, . 
as well as every circumstance in the record bearing upon this so-called 
account of tutorship, shows it to bea mere heterogenous collection of 
desultory receipts, placed in packages with the single regard to contempo- 
raneous date, and with no reference whatever to their connection with 
the tutorship. There is really no proof before the Court to support the 
account, except the statement of Voisin, during his limited agency; be- 
yond this, the Court will no doubt be told that the law will presume that 
the account is correct, until it is contradicted by proof. 

While the law, as heretofore interpreted in Louisiana, considers pay- 
ments made in course of administration as prima facie correct, this 
principle has only been carried to the extent of contests on accounts 
which had been previously regularly submitted to the Court, and after 
due publication, etc., approved and homologated. Succession of Tucker, 
13 An. 464; 7 An. 175; 3 R. 286. It has never been extended to a case 
similar to the one now before the Court. For the present purports to be 
an account of tutorship, embracing a period of eighteen years; no pre- 
vious account or accounts having been submitted during that long period 
of time, as might have been done by the tutor in his own protection, 
under the act of 1855; which previous accounts being duly homologated, 
would have constituted prima facie evidence of their contents, as is 
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expressly set forth in the statute itself. But, de son dort, he neglected 
during his lifetime to pursue that course of conduct, which would have 
afforded him ample protection, and which it was his duty to his minor 
child to adopt. And now, with every indication of a studied neglect 
staring out from nearly every page of the record, his representative seeks 
the benefit of a legal presumption, only established in favor of vigilance 
and good faith. 

And even, supposing for argument, that the appellee is entitled to the 
benefit of this presumption, we do not know how it can be practically 
applied by the Court. There is no account of tutorship before the Court. 
The yellow book and vouchers are burnt. There is nothing left but the 
general summary made by his counsel, C. Dufour, Esq., and he simply 
carried down balances which he took for granted were correct, and sought 
to introduce a little classification and system into what was chaotic and 
confused. There is nothing to stand upon. No facts upon which to base 
any presumption, except those furnished by the account of opposition, 
and the moment the Court goes beyond this, and the evidence adduced 
under it, everything is confusion. If a regular account had been fur- 
nished, no doubt a copy would have been reserved—the executor reserved 
a copy of his own account, as did also Mr. Dufour of his—and then the 
Court at least would have been able to see in what consisted the charges, 
which it is now called upon by the appellees to recognize as correct, with- 
out knowing anything about them. It will surely be stretching a pre- 
sumption too far, to ask for its application in this case, where certain 
figures, called the sum total of various transactions are alone given, and 
we are without any knowledge of how this sum total is arrived at, or of 
the current transactions which make up the same. 

And when it is further known that the yellow book and vouchers 
accompanying it, and dignified by the name of account of tutorship, had 
few of the essential elements of such an account; that it was written, and 
the so-called vouchers gathered together by a total stranger, who was in 
no manner connected with the transactions which he sought to record, 
who merely gathered the vouchers from loose and floating papers contained 
in a newspaper bundle, rejecting or selecting such as his untutored dis- 
crimination suggested; that it does not appear that this so-called account 
ever met the approbation of the tutor; that he ever signified his assent 
to the same, either orally or in writing, or identified these papers as his 
own account of tutorship; but that the same were simply and only found 
in his possession after his death; that at the same time the tutor adminis- 
tered on the succession of Mrs. Avart and Mrs. Peniston, and the property 
of his minor son; that his aller ego mixed up and doubled charges and items 
of debit belonging to the two first successions, with the matters of the 
minor ; that there were acknowledged double charges against the minor, 
to exceeding five thousand dollars in amount, which were erroneous; that 
the showing was unreliable, erroneous, and made up principally of vouch- 
ers, which, on their face, had apparently no connection with the matter 
of the tutorship, and in favor of which no explanation was offered. When 
all these things are known, we are utterly unable to see on what principle 
of law or equity the presumption of the law can be invoked, or its appli- 
cation allowed by the Court. 
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If all these considerations are not snfficient to show how inapplicable 
this presumption, established in favor of vigilance and good faith is to 
this case, then the broad and indisputable proof which has been adducea 
on the opposition, and to which the Court has been alrcady referred, 
contradicting the so-called account of tutorship, and establishing the 
claims of the opponent, not only disputes the presumption, but makes. 
out a positive showing in favor of the appellant. 

Our learned adversary, as well as the District Judge, considered this q 
fit occasion to read the opponent a moral lecture on the sacred duty of 
honor and respect which is due by the child to the parent. 

His honor, the District Judge, winds up h‘s opinion by observing that 
‘‘ there is a consolation in the thought, that if there be any error in the 
conclusion to which I have arrived in this matter, no real distress can be 
given the opponent, and that perhaps it may cause him to entertain a 
better opinion of his deceased father.” 

If the conclusion of the District Court Judge had been based on the 
facts found in the record, and the law applicable to them, there would 
be some force in the observation. 

But we have already abundantly shown that the conclusion is founded 
on neither the one nor the other. It is certainly a novel idea that it js 
of no great moment, whether a party loses a hundred and forty odd 
thousand dollars through the inattention or ignorance of a judge, pro- 
vided he is not reduced thereby to absolute poverty and distress. 

The opponent and his counsel are well aware of the delicate position 
which they occupy, and have endeavored, as far as possible, to avoid say- 
ing anything that was not strictly necessary for the assertion and vindica- 
tion of his right to his patrimony, which is sought to be wrested from 
him in this litigation. 

We will barely refer to the testimony of Judge Duplantier, found at 
page 157 et seq. of the record. 


Brief of Cyprien Dufour, for Appellee.—Shortly after the death of 
Thomas Peniston, his son, Joseph Allard Peniston, claimed his emanci- 
pation, and obtained it. He then entered a rule against the executor of 
his deceased father for an account of tutorship, and the following order 
was issued: 

‘*Let Joseph Lallande, testamentary executor of Thomas Penisten, be 
ordered to file an account of tutorsbip to the petitioner, due by Thomas 
Peniston, deceased, as natural tutor, within the legal delay.” 

The tutorship embraced a period of nearly eighteen years. The execa- 
tor knew nothing of this administration ; of course, it was impossible 
for him to render upon his own responsibility the account required. But 
it is in evidence that the deceased, within a short year before his death, 
and no doubt in view of his approaching dissolution, had prepared and 
liquidated his accounts with his son, and for more accuracy had handed 
over all his vouchers to his notary, and had given him his instructions, so 
that the whole might be arranged with some system. This account, and 
the vouchers, were found at the late domicile of the deceased, and are thus 
described in the inventory: 

‘‘An account book found among the effects of said deceased, containing 
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socounts of the deceased, with the estates and successions of Mad. Pen- 
jston and Mad. Avart, both deceased.” 

“ Righteen packages of receipts or vouchers, from the years 1845 to 
1862, both inclusive, having reference to and being a part of the account 
of said deceased, with the succession and estate of Mad. Peniston, here- 
jnbefore inventoried.” ‘‘ Eight packages of receipts or vouchers, from 
‘1855 to 1862, both inclusive, having reference to and being a part of the 
: account of the deceased, with the succession and estate of Mad. Avart, 
hereinbefore inventoried.” 

These were naturally presented to the Court, as the accounts prepared 
by the tutor himself, with an addition by the executor, comprising the 
short interval which passed from the closing of those accounts until the 
death of the deceased. 

An opposition having been filed in the name of Joseph Allard Peniston, 
the matter was referred to auditors. These auditors withdrew from 
Court all papers having any connection with the tutorship. They took 
away the accounts and vouchers drawn up by the late tutor, the additional 
account of the executor with accompanying receipts, the mortuary pro- 
ceedings in the suecession of Mad. Peniston, and those in the succession 
of Mad. Avart; and whilst in their possession, a fire occurred in the office 
vf Mr. Madden, and the whole was destroyed. 

After this deplorable accident, the opponent entered a new rule, claim- 
ing that ‘‘ Joseph Lallande, testamentary executor of the last will of 
Thomas Peniston, natural tutor of his son, do show cause why he should 
not file another account of the tutorship of said Thomas Peniston, of the 
affairs of said appearer during his minority, in lieu and stead of the 
account of tutorship, so lost and destroyed as aforesaid, and also supply, 
by copies from his possession or to be procured, as far as possible, the 
original papers lost and destroyed as aforesaid; or in default thereof, why 
the opponent should not have judgment in his favor against said Thomas 
Peniston, deceased, as set forth in his opposition to said tutor’s account.” 

The executor, in his answer, referred to the original order, calling upon 
him to file the account of tutorship, and said: ‘*That from personal 
knowledge he was unable to comply with suchan order, but having found 
among the papers of the deceased a full account of said tutorship, with 
accompanying vouchers, prepared from year to year, until the first day of 
January, 1863, he presented the whole to the Court, together with an 
additional account prepared by himself, by means of such vouchers as he 
could find, and running from the said Ist of January, 1863, to the month 
of February, 1864, about three months after the death of the said late 
tutor, when his minor son obtained a decree dispensing him with the age 
of majority. And both these accounts were supported and justified by 
vouchers marked and classed under proper headings, and filed into 
Court, in compliance with the applicatiou of the said Joseph Allard 
Peniston. That he has kept no copy either of the account itself or of 
the accompanying vouchers; but in the private record of his counsel, he 
has found the original draft of the report he made touching the accounts 
of the deceased, ending the Ist of January, 1863, which he producesinto 
Court in the same condition it was found. And he furnishes a copy of 
36 
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the additional account presented by him, and covering the remainder of 
said tutorship until the month of February, 1864, which copy he has pre- 
pared from his own notes and memorandum.” 

The precision and method, with which the accounts were prepared by 
the tutor, forbid all idea of looseness or carelessness on his part. There 
was a separate account, with regard to the succession of Mrs. Avart, of 
whom the opponent was universal legatee. This estate consisted jn 
slaves and vacant lands in the parish of Jefferson.’ The whole was sold, 
and the proceeds carried to the credit side. This fund was debited by 
the amount of all administrative and judicial expenditures incurred by 
the estate itself. 

There was another account entitled: ‘* Succession of Madame Peniston,” 
This estate consisted altogether in improved property situated in the city 
of New Orleans. The account showed on one side the amount of revenues 
collected, and the other comprised the payment of taxes, insurance, 
repairs, and price paid on building contracts. There was an item of 
about four thousand dollars for a sumptuous tomb, erected to the memory 
of the mother of the opponent. All general disbursements were charged 
to this estate. 

The first account exhibited a balance in favor of the minor 





Dil Ob ceb bees Bhasin aennediekshavkeeeks $101,941 99 
The second account gave a balance in favor of the tutor of... 31,088 69 
Net balance in favor of minor. .............5.ccc-cecccees 70,908 30 
The additional account prepared by the executor himself 

showed a balance against the minor of................. 6,767 99 
Definitive balance in favor of the minor.................... 64,135 31 


The manner in which the accounts were prepared is thus described by 
the notary: ‘‘ Witness is a notary public for five years, and previous to 
that time he was in the office of Ricardo. He was personally acquainted 
with the late Dr. Peniston; was chosen by Jos. Lallarde as the notary of 
the ‘succession, and as such made the inventory. He recollects the 
account-book and vouchers stated by him in the supplemental inventory. 
This book was entirely written by witness, at the instance of Dr. Peniston, 
and the vouchers were put up by witness to the best of his recollection. 
He thinks he did this in 1860; it may possibly be in 1861. He thinks it 
was in 1860. He made the packages of vouchers under the date they 
bore; and if any of the packages are dated in 1862, he must have made 
them a second time in 1862. These were the same papers he found when 
he made the inventory, and they were the same papers he took from this 
Court as auditor. The book was a copy-book, with a yellow cover, with 
some printing in it; this book had a debit and credit side, and purported 
to be a recapitulation of the amounts contained in the packages of 
vouchers, and bearing a credit side of income received. _ One page of said 
book was a statement of different sales by auction, and the amounts real- 
ized thereby. The total of the receipt was brought up under one item 
for each particular year. The vouchers were classified by witness himself, 
and were put up under their respective dates, and the packages for each 
were labelled properly. These papers were in his office at the time of the 
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conflagration, and were all destroyed, and be has not been able to get any 
of them since.” 

And upon his cross-examination, the witness said further: ‘‘ Dr. Pen- 
iston sent all the papers and vouchers in a newspaper bundle, to the office 
of witness for the purpose of being classified byhim. He requested him 
to look over the papers, and said they were receipts, and to make from 
them a statement; and, at the request of Dr. Peniston, he picked up such 
of the papers that he considered had reference to the successions, and 
rejected those that did not. Dr. Peniston gave him the instructions, as 
to which succession the different vouchers had reference to.” 

How these accounts were reported to the Court by the executor, how 
the copies furnished had been made, how and to what extent the whole 
had been revised and verified by the executor’s counsel, is fully set forth 
in the testimony of the counsel. 

The circumstances attending the preparation of the accounts entitle 
them to peculiar favor. It is in proof that Dr. Peniston had been suffer- 
ing for years; in 1863, his life was rapidly wearing away; he died in 
December, 1863. That a father and natural tutor, in articulo mortis as it 
were, should deliberately sit down and write out false accounts to deceive 
his minor son, is a thing that is not easily admissible. And in the per- 
formance of this duty, he was not alone; the employment of a notary to 
assist him is certainly not suggestive of any concealment. Mr. Madden 
was well known for his thorough business habits; had acquired much 
experience in the notarial profession, and the services required of him, 
on this occasion, were squarely within the line of his precedents. 

These facts are important features in the case. They raise presump- 
tions so strong, they impart rules so safe, that the law has never 
disregarded them. This Court said in an analogous case: ‘“‘In 2N. 58. 
298, the account of an executor, accompanied by the vouchers in support 
of it, was held to be prima facie evidence of its correctness.” In 6 N. 8. 
335, it was said that the acknowledgment and payment of debts by tutors 
and curators, which they know to be owing by the estate which they 
administer, may be considered as prima facie evidence of their correct- 
ness. We think these principles are reasonable and just; and if no pre- 
sumptions of bad faith or dishonesty are raised, they should have their 
proper effect. When anything of that kind is presented to rebut the 
prima facie evidence, such as extravagant charges, the purchase of articles 
or supplies not probably needed, or concealment of funds, or anything of 
the kind, Courts cannot be too vigilant and strict in their investigations 
and judgments; but when there is every appearance of good faith and 
correct management, executors, administrators, tutors, and other fiducia- 
ries, ought not, in the settlement of their accounts, to be held to the 
strickest rules of evidence. It cannot be expected that they can always 
have witnesses to their various transactions, and were they obliged to 
prove the signature to every receipt for debts paid, supplies purchased, 
or other matters, the expenses of summoning witnesses, and of their 
attendance; the taking of depositions, and procuring testimony generally, 
would involve successions and the property of minors in heavy and 


oftentimes unnecessary expenses.” Succession of William Frantum, 
3 R. 286. 
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If such is the doctrine generally, with how much force will it 
apply to our case? Ihave no reason to believe that any imputation 
against the memory of the father will result from the opposition of his 
son to his accounts, but it may not be out of place that the Court shonld 
see in what estimation Dr. Peniston was held by those who knew him 
best. Madame Avart, from whom the opponent has obtained every dollar 
he now possesses, was the edopted mother of Amélie Duplantier, and 
had married her to Dr. Peniston. They lived together. Madame Avart 
continued to reside with the doctor, even after the death of her adopted 
child, and remained with him till the day she died. She had made her 
last will in 1845, and had appointed Mr. Canon her testamentary execu- 
tor. In the year 1851, she issued four promissory notes to the order of 
Dr. Peniston, amounting to the sum of fifty thousand dollars, all dated 
the same day, 20th April, 1851. 

This was clearly a donation, which, however, the donee has never used: 
the notes were found among his papers after his death, and are thus 
described in the inventory: ‘*Four promissory notes for the sum of 
twelve thousand five hundred dollars each, drawn by Veuve Louis Avart, 
dated the 20th April, 1851, and made payable to the order of said deceased, 
in one, two, three and four years, respectively, after date.”’ 

On the 14th June, 1851, not quite two months after the making of the 
fifty thousand dollars notes, Madame Avart made a codicil to her testa- 
ment, and appointed M. Peniston her testamentary executor, with full 
seizin. 

Such were the evidences of high regard bestowed by Madame Avart, 
which, combined with the presumptions drawn from nature and from 
law, will give to the deceased father fair standing in the unexpected 
assault sprung upon his memory. 

That there may be inaccuracies and unimportant flaws in the account left 
by the tutor, Iam not prepared to contest. If there be any, the Court 
will correct them. But, upon close scrutiny and general comparison, the 
account will be found correct in its main features. 

Mr. Peniston, as the executor of Mrs. Avart, presented a tableau of the 
estate on the 10th of June, 1856. 

From that day, he became seized of the clear residue of the succession 
as tutor of his son. 


This residue was classified as follows, viz : 








OE $90,676 00 
i kcncensvabeevineteiwentiedismnninee 3,300 00 
tence cen WGsnetetbeee ea inuaees db kbeweedeeee 474 30 
oni ie ante deenaees kar eewe nen ences 1,617 00 
Nes cdc ehh nies benaT ed abe witetas 31 25 

$96,098 55 


This was the full measure of the estate to be administered by the father 
for the use of his son. 

Now, by reference to the various proces-verbals of sales, we will at once 
determine how much the real estate and the slaves were sold for. 

The real estate was sold under two separate orders of Court; the first 
by Julian Neville, and the other by Beard & Co. The proces-verbals of 
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these auctioneers were first introduced by the opponent; and duplicates 
were afterwards offered by Lallande’s counsel. This will explain how 
there are four proces-rerbals in proof, when in fact there were only two 
sales. 

The slaves were sold by Gardner Smith. 

‘There is also in evidence another proces-verbal of a sale made by Vignié, 
but this was a sale made during the liquidation of the succession, and 
was included in the tableau. So thatit has no connection with the 


tutorship. 

Let us sum up the proceeds of the several sales, viz: 
By first sale of real estate, as per proces-verbals............. $25,140 00 
By second sale of real estate, as per proces-rerbals.......... 83,820 00 
By sale of slaves, as per Gah ivcsscissdsaceecus 4,545 00 


$113,505 00 

Here is then the entire amount of the gross proceeds of the Avart 
estate, which the tutor has received for his son. If we turn to that por- 
tion of his account of tutorship, headed ‘‘ Succession of Madame Avart,” 
we find that the minor is credited, after payment of all administrative 
and judicial expenditures incurred for the liquidation of this vast estate, 
with the net sum of $101,941 99. 

The margin for disbursements is shown to be less than twelve thousand 
dollars, which is very moderate. The correctness of this part of the 
account is therefore easily vindicated. 

It is true, the item entitled, Cash in Bank for $474 30, was omitted in 
the tutor’s account. This is an error the Court may easily correct. 

As to the two other items, for bills receivable, $1,617 00, and for claims 
inventoried $31 25, which were not accounted for in the tutor’s book, 
the witness by whom the omission was proved seems truly to have ex- 
plained it in saying that the items referred to claims which perhaps had 
never been collected. 

In the other branch of the account, headed ‘‘ Succession of Madame 
Peniston,” there has been no sale. This estate consisted in city property, 
bearing monthly rents. The minor is here debited with a balance of 
$31,038 69. But on the other hand, new buildings were put up at a cost 
of twelve thousand dollars. 

The bill for repairs, and some of the taxes from December, 1858, to 
November, 1862, a period of about four years, is proved by Dr. Peniston’s 
agent to have amounted to the sum of $2,939 87. 

Mr. Voisin testifies he has acted as agent for Dr. Peniston, from the 


_ Ast July, 1858, to the 31st December, 1862. During this period of time, 


he has collected all the rents, and paid out all the expenses upon the pro- 
perty. His book of agency, which is in evidence, shows the following 
result, viz: 

To amount of expenses from Ist July, 1858, to 


 § A aetna ta $17,218 68 
By amount of rents collected during the same ‘ 

MND nUveubWis i Wekeanca dues sock sevens $16,481 25 
Balance due by property situated in parish of 

DU nisiechenediobniphadicesintestes 737 43 





$17,218 68 $17,218 68 
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The Court will not fail to notice that the debit of the agent’s book does 
not contain a single item of personal expenses, either for Mr. Peniston or 
for his son, during these four years. All the charges refer to taxes, 
insurance, repairs, and new buildings. 

The proof thus afforded by the agent’s book for a short term of four 
years, explains to a certain extent the balance found by the tutor against 
the minor. . 

The opponent seems to ask with amazement what his father has done with 
his revenues. We must turn him over to Mr. Voisin, who shows that all 
his revenues for four years were not enough to pay the tutor for repairs 
and improvements made. And will not the opponent admit that his 
father had other expenses to incur, besides those for repairing his 
houses and building new ones for him? Expenses of house-keeping ; 
wages of opponent’s nurses, for he was an infant when he lost his mother; 
charges for supporting, maintaining and educating him, according to his 
situation of fortune; travelling expenses, for he indulged quite freely in 
this luxury; all these very material details in human life, the opponent 
appears to have completely overlooked. Madame Avart, in her testament, 
had said: 

‘*Je veux que les revenus de mes biens soient employés a son entre- 
tien et A son éducation, (meaning her legatee); s’il y a de l’excédent, il 
devra étre placé en propriétés foncieres.” 

Itake from the testimony of Joseph Lallande the following extract, 
viz : 

‘* All the items upon the debit side of that part of the account of tutor- 
ship, which is from my own vouchers, were based upon receipts received 
from Paris, and signed by opponent, and for money drawn there 
by him.” 

Another witness, Miss Armantine Duplantier, said : 

‘Dr. Peniston’s son has partly been raised here; has been one year in 
Georgia, afterwards in Switzerland, and afterwards in Paris.” 

The opponent, however, passed pretty cleverly over these matters; and 
presuming he could do better than his deceased father, he has made an 
account of his own invention, which he offered to the District Judge as 
the one which should have been rendered. The folly of the author is 
apparent upon every page he has written. He puts down all he can rez- 
sonably imagine must have been collected for him; but throughout the 
eighteen years embraced in the account, there is not on the debit side a 
single payment allowed for taxes upon his property; not one for insu- 
rance; not one for repairs; not one for keeping the house where he was 
raised; not one for his maintenance; not one for his education; not one 
for his voyages; not a word is said about the three new buildings which 
were put up by the tutor, and have increased considerably the revenues 
he now enjoys; nothing is said of the sum of four thousand dollars 
expended upon the tomb erected to his mother and her benefactress, 
Madame Avart. 

And what, at last, makes the thing utterly ridiculous, is the exhibit 
shown for the year 1848, where he gathers along an amount of rent going 
up to $2,232 00, whilst his ingenuity could find only one item of expen- 
diture to be carried to the debit side, and amounting to the sum of $175, 
for the whole year round. 
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And in this way the opponent has run up his own account to the enor- 
mous sum of $199,599 99, including interests from year to year. Not- 
withstanding the cleverness displayed, I must confess, for the sake of 
justice to the other heir, his honor below was right in disregarding it. 


TartAFERRO, J. The controversy in this case relates to a tutor’s account. 
Thomas Peniston died in the latter part of the year 1862. He had been 
the natural tutor of his minor son, Joseph A. Peniston, during a period 
of about eighteen years. During this time he administered a large estate, 
exclusively the property of the minor. 

Shortly after the death of the tutor the minor was emancipated, and 
required from the executor of his father’s estate the rendition of an 
account of the tutorship. 

It appears that a short time before his decease, Dr. Peniston, father of 
the minor, had deposited in the hands of a notary a number of papers 
relating to his business generally, and among them the vouchers and 
documents of various kinds having reference to the tutorship of his 
minor son, and intended the notary to make out a statement of the tutor- 
ship. An accountwas made out accordingly, which in May, 1864, was pre- 
sented by the executor, with accompanying papers as vouchers. The 
account was offered by the minor, and as the investigation of the subject 
involved the examination of a mass of papers relative to transactions 
running through so many years, the Court referred the matter to audi- 
tors. During the time the auditors were engaged in their functions, the 
building in which their labors were conducted took fire, and was entirely 
destroyed, and with it the tutorship account, the oppositions to it, the 
mortuary proceedings and all the papers of every kind connected with 
the settlement in contemplation were consumed. 

In March, 1865, on the part of the minor, an order was rendered direct- 
ing the executor to file another account. To this order he responded by 
filing an account identical as to amount of indebtedness of the tutor, 
with the former, stating that he was enabled to do so from original drafts 
of papers in the hands of his attorney, but averred his inability to render 
any more explicit or detailed account. This second account showing like 
the first, a balance due the minor of $64,135 31 was offered. On behalf 
of the minor an account against the tutor was presented of $199,959 26, 
made up as alleged of debts, revenues and income collected, the price of 
property sold, and interest; the amount claimed being as stated, a net 
balance after allowance made for all expenses, outlays, commissions, etc., 
as credits. 

The opposition was dismissed, and the opponent has appealed. 

We are unable to concur with the Judge a quo in the conclusion, that 
the account rendered by the executor should be confirmed. At its first 
presentation it was strenuously opposed, and we have no grounds to infer 
that the last evidence would have sustained it. Besides, there is not 
wanting in the record evidence to satisfy us of the probability, that the 
estate of the minor was not managed with a scrupulous regard to his 
interests. How, in the present state of the controversy anything satisfac- 
tory or conclusive can be arrived at, or how, under the pleadings and the 
meagre proof, or rather no proof at all in support of the tutor’s account, 
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any judgment can be rendered that would do justice to the parties, we 
are at a loss to conceive, 

The casualty by which the litigants have been deprived of written eyj. 
dence, does not dispense them from the necessity of supplying it as far 
as possible by secondary evidence. 

We feel it incumbent upon us to return the case to the Court of the 
first instance, in order that it may undergo further examination, with the 
view of adjusting more definitely the rights of the. parties. 

It is therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be annulled, avoided and reversed. It is further 
ordered that the case be remanded to the lower Court for further proceed- 
ings according to law, the costs of this appeal to be sustained by the 
succession. 
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No. 971.—Joun E. Kine v. Huston, Huppert & Co. 
A contract, the basis of which is Confederate notes, will not be enforced. 


PPEAL from the Fifth District Courtof New Orleans, Leawmont, J. 
Whitaker, Fellowes & Mills, for plaintiff and appellee. Clarke & Bayne, 
for defendants and appellants. 

Howett, J. This is a suit by attachment to recover of defendants a 
sum of money alleged to have been reccived by them on or about the 
16th of April, 1862, from Messrs. Soery & Gore, in Memphis, Tenn., to 
be delivered to plaintiff in this city. 

The answer is a general denial. 

It appears from the evidence, that on the 2d or 3d June, 1862, Soery & 
Gore, at Memphis, entrusted to one of the defendants a lot of Confederate 
notes, to be delivered to plaintiff in New Orleans, for which the following 
receipt was given : 

‘* Received, Memphis, Tenn., 1862, of Soery & Gore, thirty-eight hun- 
dred and ninety-two dollars and fifty-two cents in Confederate notes, 
which amount we are to deliver to John E. King, at New Orleans. 

(Signed) Hunpneti, Huston & Co.” 

A portion of this amount was delivered to plaintiff in September, 1862, 
through the agents of the defendants here, and the balance is claimed in 
this suit, for which plaintiff obtained judgment, and defendants have 
appealed. 

On a motion for a new trial in the lower Court, the defendants, among 
other grounds, urged that the obligation, if any exists, arises out of a 
consideration—Confederate notes—void in law, and cannot be enforced. 
As has been so frequently held by this Court, this defence must prevail. 
It is unnecessary to notice other points raised and elaborately argued. 

It is therefore ordered, that the judgment appealed from be reversed, 
and that there be judgment in favor of defendants, with costs in both 
courts, 
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No. 1253.—Anat & Generes et als. v. Emenine J. Penny et als. 


Amortgage was executed bv Mrs. K. J. Penny in 1857, for $8,000 on real estate, in favor of Lobit & 
Charpentier, commission merchants, for the purpose of securing and covering advances made, 
and to be made by said commercial house, for the benefit of the plantation of Mra. E 2. 
Penny; after the execution of the mortgage, the commercial honse of Lot & Charpentier 
was changed by the addition of new parties, and styled Lobit, Charpentier & Co; in the 
year 18€2, Mrs, E J. Penny executed three promissory notes in favor of the new firm of Lobit, 
Charpentier & Co; the holder of the notes brings suit to recover the amount, and claims the 
benefit of the mortgage in favor of the old firm, executed in 1857: Meld—That the addition of 
another party in the firm dissolved the old firm, in whose favor the mortgage was executed, and 
created a new firm, in whose favor the notes were given, and the new firm could not avail them- 
selves of the mortgage given in favor of the old firm. 

In a revocatory action, where no allegation of insolvency is made in the petition, evidence cannot be 
introduced to prove the fact. 

Without the allegation and proof of insolvency the revocatory action cannot be maintained. 


PPEAL from the District Court, Parish East Baton Rouge, Posey, J. 
Favrot & Lamon, for plaintiffs and appellees. Dunn & Herron, for 
defendants and appellants. 

Lapavve, J. This suit is brought to recover from Mrs. Emeline J. 
Penny, the sum of $8,500, with interest, and a mortgage on her planta- 
tion, and to annul a judgment obtained on the 24th November, 1865, on 
confession, in favor of Mrs. Jane E. Scott, against the said Mrs. Emeline 
J. Penny for $11,081, with eight per cent. interest per annum, and with 
a mortgage on said plantation, on the ground that said judgment was 
null and void, and rendered in fraud of petitioners’ rights; and an execu- 
tion, having issued on said judgment, plaintiffs obtained an injunction 
to arrest the sale. 

On the 4th March, 1852, Mrs. E. J. Penny mortgaged her said planta- 
tion to Bogart, Foley & Avery, to secure the payment of $7,000, evidenced 
by her two notes, one due 4th February, and the other 4th March, 1853, 
each for $3,500. 

On the 7th April, 1855, the said Mrs. Penny mortgaged the same pro- 
perty to said Mrs. Jane E. Scott for $2,206, evidenced by her note, paya- 
ble one year after date. 

On the 30th January, 1857, the said Mrs. Penny mortgaged ‘the same, 
and other property, to the firm of Lobit & Charpentier, to secure said 
firm for advances to be made to her by said firm, to the amount of $8,000, 
to carry on her said plantation. 

The mortgage in favor of Bogart, Foley & Avery, and Mrs. Jane E. 
Scott, were respectively reinscribed on the 14th and 16th of October, 
1865. 

The judgment in favor of Mrs. Jane E. Scott was rendered upon the 
the notes and mortgage in her favor, and also upon the notes and mort- 
gage in favor of Bogart, Foley & Avery, which had been transferred to 
her by said mortgage creditors. 

Mrs. Jane E. Scott answered by a general denial of all the allegations 
set forth in the petition. Admitted that she was a judgment and mort- 
gage creditor of said Mrs. Penny, and that said amount was justly due 
her. She prayed that the injunction be dissolved, with general and special 


damages. 
37 
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The District Court, after hearing the evidence, decreed that the judg- 
ment in the case of Mis. Jane FE. Scott v. Emeline J. Penny, No. 621, 
in so far as the mortgages were therein recognized to have rank, the one 
from the 4th March, 1852, and the other from the 7th April, 1855, be 
annulled and revoked; that it be so amended as to give the mortgages 
rank, the one from the 14th October, 1865, and the other from the 16th 
October, 1865; and that the land be scized and sold to pay plaintiffs’ debt, 
interests and costs. That the defendant, Emeline J. Scott, wife of D. 
H. Penny, pay said plaintiffs the amount claimed by them, with the 
interest. That the petitioners’ rights of mortgage upon the land be 
recognized to date from the 50th January, 1857, and the injunction dis- 
solved, and the defendants to pay all the costs of suit. 

The defendant, Mrs. Jane E. Scott, judgment creditor, alone appealed, 
The judgment debtor, Mrs. Penny, did not appeal, and is not before us, 

There are several bills of exceptions taken to the opinion of the Court 
below, but the view we have taken of the case, makes it unnecessary to 
pass upon them, except one which will be noticed hereafter. 

The first question that is presented is: Does the mortgage, executed 
by Mrs. Penny, on the 50th January, 1857, in favor of the firm of Lobit 
& Charpentier, to secure said firm for all allowances or acceptances to be 
made to her to the amount of $8,000, cover. and secure the notes sued 
upon, and executed by said Mrs. Emeline J. Penny, on the 1st February, 
1862, the 12th February, 1862, and the 1st March, 1862, all payable to the 
order of Lobit, Charpentier & Co.? 

We are of opinion it does not. 

The evidence shows that one A. Testrou became a partner, and made 
the company; from that moment the old firm was changed, and became 
a new one, with different parties, interest and liabilities; the creditors 
and debtors of the old firm, were not so of the new firm, and vice versa, 
It was two different houses in contemplation of law; creditors of the old 
firm could not have pleaded compensation against a debt due the new 
firm. Suppose Mrs. Emeline J. Penny held notes of the old firm, and 
this suit were brought against her by Lobit, Charpentier & Co., in lieu of 
the plaintiffs, she could not have opposed the plea in compensation, 
Ellis v. Fisher, 10 A. 479, 482. 

We have concluded that the plaintiffs have no mortgage. 

The second question is relative to the avoidance of the judgment by 
the revocatory action. 

On the trial of the case below, plaintiffs offered in evidence an extract 


from the assessment roll, to show the value of Mrs. Penny’s property, toy 


establish insolvency; to which evidence Mrs. Scott’s counsel objected, on 
the ground that there was no allegations in the petition under which 
such testimony was admissible, the Court overruled the objection, and 
admitted the evidence; a bill of exception was taken to the ruling of the 
Court. 

We believe the Court erred. 


In actions of this kind, the allegation and proof of insolvency, is most 
essential, without which the revocatory action cannot be maintained. 
The evidence should have been rejected. 


It was incumbent on the plaintiffs to allege and prove that Mrs. Penny 
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was in insolvent circumstances, when she consented to these proceedings, 
to the knowledge of Mrs. Scott, the judgment creditor. 

Nowhere in the petition, or in the record, are there such allegations 
or proof. 4 L. 256, 250. 4R. 408, 438. 101. 363. C. C. Art. 1975, 79, 
90. 12R. 141. 11 L. 419. 6 An. 87. The solvency and insclvency 
must be alleged and proved as required by Article 1980 of the Civil 
Code. 

We are of opinion that the plaintiffs have failed to make ont their case 
in their revocatory action against Mrs. Jane E. Scott, in not proving the 
insolvency of Mrs. Penny, and knowledge thereof in Mrs. Jane E. Seott. 

We think that this case does not require damages, as the judgment 
bears eight per cent. interest. 

It is therefore ordered and decreed, that the judgment appealed from, 
so faras it concerns and affects Mrs. Jane E. Scott in the revocatory 
action, be annulled and avoided, leaving in force the personal judgment 
rendered against Mrs. Emeline J. Penny in favor of plaintiffs. It is fur- 
ther ordered and decreed, that the revocatory action brought to annul 
the judgment and the mortgage in favor of Mrs. Jane E. Scott be dis- 
missed, as in case of nonsuit. It is further ordered and decreed, that the 
injunction be dissolved, the plaintiffs and appellees to pay costs of this 
appeal. 


No. 1314.—Jean Beruancovurt v. Natrian Sreruens. 


Plaintiff enjoins an order of seizure and sale sued out by defendant. The injunction ia dismissed on 
arule taken by defendant, and plaintiff appeals without making the surety on his injunction 
bond a party tothe appeal; Meli—That the surety is a party to the suit, having an interest that 
the judgment appealed from remain undisturbed, and should be made a party to the appeal. 

Where the record of appeal shows that the judgment of the lower Court was not signed, the appeal 
will be dismissed. 

The terms of the District Courts of New Orleans were fixed by the act of March 29th, 1865, from the 
first Monday of November until the last Monday of July. 

A motion to dismiss an appeal, because the transcript does not contain certain evidence, will not be 
maintained, where the transcript does not show that such evidence was adduced. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
A, Robert, for plaintiff and appellant. Jlornor & Benedict, for defen- 


_ dant and appellee. 


Hyman, C. J. Plaintiff obtained an injunction prohibiting the defen- 
dant and the sheriff from selling a lot of ground under an execution in 
the case of Nathan Stephens v. Mr. and Mrs. Decheaur. 

Defendant obtained a rule on plaintiff to show cause why the injunction 
should not be dissolved with damages, and on the trial of the rule the 
District Judge made it absolute, and dissolved the injunction, with 
damages. 

This judgment was signed on the 28th January, 1867. 

On the 30th January, 1867, the plaintiff appealed from this judgment, 
without making the security on his bond for injunction a party to the 
appeal, whom the law declares, in such a case as this is, a party plaintiff 
in the suit. 





292 SUPREME COURT OF LOUISIANA, 








Bethancourt v. Stephens. 








Defendant has filed a motion to dismiss this appeal on various grounds, 
one of which is, that all parties in interest have not been made parties to 
the appeal. 

It is apparent that the security on the injunction bond, who isa party . 
to this suit, has an interest that the judgment appealed from should 
remain undisturbed; and, therefore, he should have been made a party 
to the appeal. 

On the 30th January, 1867, the District Judge rendered judgment, dis- 
missing the suit, and omitted, as the transcript shows, to sign the same. 

On the 1st February, 1867, plaintiff and his security obtained on motion 
in open Court an order to appeal from the judgment of the 28th January, 
1867, and the unsigned decree of the Court dismissing the suit. 

A judgment dismissing a suit is a final judgment, and final judgments 
must be signed by the Judge. Without his signature they are not judg- 
ments, and have no effect, and of course cannot be appealed from. It is 
only from judgments, final or interlocutory, working irreparable injury, 
that appeals are taken. 

The defendant has also filed a motion io dismiss the appeal taken on 
1st February, 1867. The first ground for dismissal is, because the bond 
given for appeal is not sufficient in amount to warrant a suspensive 
appeal. 

If the bond be sufficient in amount, either for a suspensive or devoln- 
tive appeal, the appeal cannot be dismissed on this ground. 

The bond is given for $1,200, the amount fixed by the Judge in his 
order for appeal. This amount covers the cost of suit, and therefore 
the bond is sufficient in amount for a devolutive, if not for a suspensive 
appeal. 

The second ground is, that the appeal was taken at a different term of 
the Court from that in which the judgment was rendered, and that 
appellant should have proceeded by petition for appeal, and given 
citation. 

A party may, by motion, obtain from the Court, an order for appeal 
from a judgment, at the same term of the Court in which the judgment 
was rendered. When he does so, he is not required to present a petition 
for appeal, nor is he bound to have citation or notice of appeal served on 
the appellee. 

The question then is, whether the appellant obtained the order for 
appeal at the same term of the Court in which judgment was rendered. 

The act relative to the District Courts, for the parish and city of New 
Orleans, of March 29th, 1865, declares that the District Courts of New 
Orleans, shall be opened from the Ist Monday of November to the last 
Monday of July. This act repeals all other provisions of law on the same 
subject-matter. 

What were the terms of the District Courts of New Orleans before the 
passage of this act it is needless for the purposes of the motion to enquire; 
for by the act their terms were, when the appeal was taken, from the Ist 
Monday of November to the last Monday of July. 

The order of appeal was granted in the term in which judgment was 
rendered. 

The third and last ground for dismissal is, that the transcript does not 
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contain certain evidence which appellee declares was introduced. 

The transcript does not inform us that such evidence was adduced. 

It is decreed that the appeal taken by plaintiff on the 30th January, 
1867, be dismissed ; that the appeal taken by plaintiff and his security 
from the unsigned judgment, decreeing the dismissal of the suit, be 
dismissed. 

That thus far the motion of appellee to dismiss be sustained, and that 
in other respects it be overruled. 
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No. 756._-ADELE E. WestHoitz, Widow of David Smith, 7. H. Wim11am 
WESTHOLTZ. 


Heirs entitled only to the residuum of a succession, should not interfere to take property out of the 
hands of the administrator until the debts and charges of the succession are paid, and the final 
account of the administrator homologated. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Roselius & Philips, and C. E. Schmidt, for appellee. Durant & Hor- 
nor, and C. Redmond, for appellant. 

Instry, J. The plaintiff, one of the children, and legal] heirs of Mrs. 
Elizabeti: Retaud, deceased, has instituted against her co-heirs and | 
, co-proprietors, the present suit for a partition of certain parcels of real 

estate, found in the succession of the said Elizabeth Retaud. 

The only party in interest, who interposed an objection to the partition, 
was Guillanme Retaud, acting asthe natural tutor of his minor child, 

" and for himself as entitled to the usufruct of the property, to be divided 
under a clause in the marriage contract between the deceased Elizabeth 
and himself. 

He filed in Court exceptions to the plaintiffs’ action, which, after argu- 
ment of counsel, were overruled, and he subsequently filed an answer, in 
which reserving the benefit of his exceptions, he claimed the usufruct 
of the whole of the estate of his deceased wife, and opposed a partial par- 
tition, on the ground that the sale of real estate must be made at a great 
sacrifice; whereas, if the estate were liquidated it would be easy to effect 
a partition in kind, as the eventual share of each heir would then be 
known. 

On the merits, the District Court decreed a partition of the property 
by licitation, and one-seventh part of the proceeds of the sale was ordered 
to be delivered to Retaud, as usufructuary, on his furnishing bond and 

security according tolaw. From this judgment Retaud, acting as tutor, 
andin his individual capacity, and Louis Dupurres, under-tutor, have 
appealed. 

The grounds of Retaud’s exceptions were in substance : 

- 1. That a partial partition of a succession is unknown to our law, and 
if it can be ordered, it can only be done by reason of some extraordinary 
circumstances and peculiar urgency, of which the petition fails to make 
any mention. 
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2. That the succession is still under administration, and that the hel 
have not been put in possession, and that the rights of Guillaume Reta, 
as universal usufructuary under the marriage contract with the deceased, 
ascertained or determined, and that the litigation pending between gajq 
Retaud and the administrator in the Sixth District Court, and the 
appeal therefrom, constitutes a bar to this action. 

3. That theunder-tutor of Retaud’s minor daughter is a necessary party 
to this suit, and also the administrator to the succession. 

4. That quoad the minor heirs of the deceased a family meeting is 
required to support the demand for a partial partition. 

It is only necessary to examine one of the grounds of Retaud’s excep, 
tion, which is, that a partition of property found in a succession and 
under administration, cannot be provoked by the heirs. 

It is unquestionably the legal right of the heirs of a deceased person 
to claim the partition of property inherited by them, and it is not neces. 
sary that the co-heirs or the party commencing the action should be in 
actual possession of the succession or of the thing to be divided. ©. ©, 
1243. But it is, nevertheless, irregular, that heirs, some of whom are 
beneficiary, who are only entitled to the residuum of a succession, should 
interfere with the administration, and take the property out of the 
administrator’s possession, until all the debts and charges of the succession 
are paid, and the final account of administration homologated. It is 
impossible to @&certain from the mortuaria of the succession on file in the 
suit what is the condition of it; and, although from the fact that the ad- 
ministratrix, but in her own name only, isthe plaintiff in the partition suit, 
it is probable that the incumbrances interpose no obstacle, still the pre- 
sumption is not a legal one, and is not entitled to any weight. 


The heir, who makes opposition, has an interest in having the succession . 


liquidated according to law, and his exception therefore, must be 
sustained. 

It is therefore ordered that the judgment be reversed, and the suit be 
dismissed at the costs of the plaintiff and appellee. 


EWP PIIOowmemnmnwnmmnenwnnrrw* 


No. 1386.—T. C. Twicuetnt rv. Bernanp AvgzeGno. 


The plaintiff died while the suit was pending in the lower Court. The widow, in her own right, and 
as tutrix to her minor child, and the other children as heirs, were made parties to the suit, and 
judgment was rendered in their favor. Defendant appeals, and gives bond in favor of the widow 
in her own right, and as tutrix of her minor children, naming not only the minors but those of 
age: J/eld—That the children of age were not made parties to the appeal. 

The Supreme Court will take no notice of documents not making a part of the record of appeal. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Cooley & Phillips, for plaintiff and appellee. Budd & Murphy, for 
defendant and appellant. 
Lapavve, J. This case is before us on a motion to dismiss the appeal 
on the ground that all the plaintiffs and appellees are not made parties 
to the appeal, the bond not being given in favor of all of them. 
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“Phe plaintiff having departed this life while the case was pending 
below, his widow and heirs were made parties, and the judgment rendered 
in their favor as follows: 

The defendant was decreed to pay to Mrs. “i A. Twichell, in her own 
right and as natural tutrix of her minor child, ay! B. Twichell, Henry 
7. Twichell and Benjamin 8. Twichell, and Irvine T. Twichell, and her 

husband, Thos. J. Poole, legal heirs of plaintiff. 

The bond is in favor of Mrs. L. A. Twichell, in her own right, and as 
natural tutrix of her minor children, J. B. Twichell, Henry T. Twichell 
aud B. 8. Twichell, and to I. T. Twichell and her husband, Thos J. 
Poole. 

The pleadings show that Mrs. L. A. Twichell acts for herself, and as 
natural tutrix to one of her children; the others are of age, and act for 
themselves. The question arises: Is the bond given in that form, good 
in favor of the parties of age, although executed in favor of one as their 
tutor, shown not to be such by the record ? 

We believe that the bond is not in favor of the appellees, who are of 
age and represented as minors in this bond, which is made to a person 
in a capacity that does not and cannot exist. 

The appellant contends that he has been misled by a copy of the judg- 
ment, and which he has annexed to the record. We can take no notice 
of documents not making part of the record. 

The motion must prevail. 

It is ordered that the appeal be dismissed, at appellant’s costs. 
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No. 894.--Jonn A. STEPHENSON v. Wa. S. Mounr anp Curry Bank oF 
New Or.eans. 

Plaintiff received a letter informing him that a draft drawn by the steamboat Magnolia for $1,200, 
was placed in the City Bank of New Orleans for collection; being the agent of the boat, he imme- 
diately went and paid the draft, and took it up on the same day the holder called, and the clerk 
of the bank paid him the money, charging no commissions and making no entries of the transac- 
tion in the books of the bank. Plaintiff afterwards learned that the letter and the draft were 
both forgeries: //e/d—That the action of the plaintiff relieved the bank from any liability which 
may have attached for receiving what was not due. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Roselius & Philips, for plaintiff and appellant. John Finney, for 
defendants and anpellees. 

Howe, J. This is an action to recover back the amount of a forged 
draft, deposited, it is alleged, in the City Bank for collection, and paid by 
plaintiff, for the credit of the acceptor, on his faith in the representations 
of said bank, as holder, of its genuineness. The answer, besides a genc- 
ral denial, sets forth the circumstances of the transaction, and the aver- 
ments that defendants were strangers to the bill, that without any notice 
from them plaintiff voluntarily came forward and paid it, and that they 
had no intimation, for weeks after they paid over the amount to the 
holder, that it was a forgery. 

Judgment was rendered in favor of defendants, and plaintiff appealed. 

It appears, that on the 23d August, 1865, a draft purporting to be 
drawn by the clerk on, and accepted by the captain of the steamer Mag- 
nolia, of which plaintiff was the agent, for $1,200, payable on that day at 
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the City Bank of New Orleans, was left by a stranger at said bark, with 
the instructions that, if no one called to pay it before three o'clock, it 
should be sent to a notary for protest; in about ten minutes another per- 
son called, asked for the draft, describing it, and paid it; in about an 
hour thereafter the party who had left the bill returned, and the money 
was handed to him; no entry of the transaction was made in the books 
of defendants; no stamp, according to custom, or endorsement, was put 
by them on the bill, which had been laid on a desk until it was called for 
and paid, and then the moncy placed in the same way until called for, 
and taken by the person, who left the bill. About three weeks after this 
plaintiff called with the bill and a letter, addressed to him by the clerk of 
said steamer, requesting him to protest said bill, and stated that the 
receipt of this letter had caused him to send and pay the bill; but he had 
discovered both to be forgeries. 

Under the circumstances, we think the action of plaintiff relieved 
defendants from any liability, which may have attached for receiving 
what was not due. They were passive in the matter, and his conduct in 
voluntarily coming forward, asking for, describing and paying the bill, 
was an assurance to them that every thing was right, and not having any 
interest in the bill, they were thereby warranted: in paying over to the 
real holder. 

Judgment affirmed, with costs. 
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No. 1155.—Jran Marte Turery v. LAFITTE AND DEFFARGE. 


Where a judgment is rendered against the members of a commercial firm in +/i/», and one member 
of the firm alone appeals the other members must be made parties thereto. 

It is immaterial when a motion is made to dismiss an appeal for want of proper parties, as, for that 
cause, it will be «x officio noticed by the Court. 


4 PPEAL from the Third District Court of New Orleans, Fellowes, J. 
l C. E. Schmidt, for plaintiff and appellee. A. S. Herron, for defen- 
dants and appellants. 

Iustry, J. The appellee moves to dismiss the appeal in this case, be- 
cause one of the defendants in the above-entitled suit, who is sued and 
condemned in solido as a commercial partner, is not made a party to the 
appeal by citation or otherwise, nor is any appeal bond executed in his 
favor. We held in Saux v. Lefevre & Co., 12 An. 757, that ‘‘ an appeal 
from a judgment against the two members of a commercial firm in solido, 
taken by one of the partners only, must be dismissed because the other 
partner against whom the judgment was rendered should have been made 
a party to the appeal, he having an interest in maintaining the judgment 
to secure his recourse against the appellant for his portion of the debt. 

The motion is resisted by the appellant, because it comes too late; but 
we have decided in Swearingen vy. McDaniel, 12 Rob. 205; Succession of 
Perry, 4 An. 577; Robert vy. Ride, 11 An. 410; Simmons v. His Creditors, 
12 An. 755, and in 12 An. 774 and 801, that it is immaterial when the mo- 
tion to dismiss an appeal for want of proper parties is filed, as, for that 
cause, it will be ex officio noticed by the Court. 

It is therefore ordered, that the appeal be dismissed at the costs of the 
appellant. 
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Geisek v. The Crescent Mutual Insurance Company. 


No. 502.—H. Getsex v. Tae Crescent Morvat Insurance Company, 


An Insurance Company is liable on a fire insurance policy for damages done to goods by water used 
in saving them from destruction by fire. 


PPEAL from the Second District Court of New Orleans, Whitaker, J. 
Cutler & Thomas, J. Henderson, Jr., and James Fuller, for plaintiff 
and appellee. J. Ad. Rozier, for defendant and appellant. 

Hyman, C. J. Plaintiff sued defendant on its policy of insurance 
against fire for $3,000 damages to plaintiff's stock of boots, shoes, ete., 
resulting from a fire. 

- The District Judge rendered judgment in favor of plaintiff and against 
defendant for $1,350, with interest. 

The defendant has appealed from the judgment. 

The defendant, in answer, admitted that it had insured the plaintiff’s 
stock of boots, shoes, trunks, ete., in his store, for $3,000. 

The plaintiff's store was in the lower story of a house on Poydras 
street, in New Orleans. 

The upper story of the house caught on fire, and the goods of plaintiff 
were damaged by the throwing of water on the house, in the attempt to 
extinguish the fire. 

The upper story of the house was burnt down by the fire, and the 
goods of plaintiff, which were insured by defendant, would have been 
destroyed by the fire unless the water had been thrown on the house to 
extinguish it. 

The defendant is bound by the contract of insurance to indemnify 
plaintiff for damages done to his goods by water, and in saving them 
from destruction by fire. 

The District Judge placed no reliance in the evidence of the two wit- 
nesses, who testified as to the quantity of goods plaintiff had in his store, 
and as to their value before they were damaged, principally because he 
was of opinion that they, the witnesses, differed in their estimate of the 
value of the goods immediately after the fire, and at the time they 
gave their testimony in the case. 

The Judge was mistaken, as regards the statements of the two witnesses. 

They made no estimate of the value of the goods immediately after the 
fire. They then made astatement, not of what was the value of the 
goods, but what the goods actually cost the plaintiff. On the trial they 
testified as to what was the market value of the goods. 

We do not think that the two witnesses are not to be believed, because 
they could not state in exact number, the boots, shoes, and ladies slippers 
that were damaged, or were in plaintiff's store when the fire occurred. 

They were the employes of plaintiff; they worked daily in his store, 
and knew well the stock of goods that plaintiff had therein. 

We see nothing in the record that causes us to doubt the veracity of 
these witnesses. No attempt has been made to prove that they are no: 
credible witnesses. 

38 
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The evidence satisfies us that plaintiff had more than three thousand 
seven hundred dollars worth of goods in his store, and that his goods 
therein were damaged to the amount claimed by him. 

Plaintiff has, in his answer to the appeal, asked that the judgment 
of the District Court be so amended as to allow him judgment against 
defendant for $3,000, with legal interest thereon from judicial demand, 

It is ordered, adjudged and decreed, that the judgment of the District 
Court be so amended that the plaintiff recover of the defendant the sum 
of three thousand dollars, with the legal interest thereon from 23d day 
of October, 1862, till paid, and the costs of suit, and that the judgment 
of the District Court thus amended be affirmed. 





8 i nmr Ow 


No. 921.—TuHomas Vowett v. THE Metarrm Assoctatton. 


Plaintiff was employed in 1860 as Superintendent of the Metairie Race Course, at a fixed salary; in 
May, 1862, most of the officersof the Association left the city, leaving plaintiff in charge of tne 
grounds: Held—That he is entitled to his salary until the grounds were taken under full and abso- 
jute control by the military forces, in November, 1864. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J, 
Geo. L. Bright, for plaintiff and appellant. Ogden & Claiborne, for 
defendant and appellee. 

Howett, J. This is an action on an account for wages and disburse- 
ments, as superintendent of the Metairie Race Course, from January 
15th, 1862, to November 22d, 1865. Besides the general denial, the 
defendants specially deny that plaintiff was ever superintendent ; aver 
that there was no need of one after April 1862, the premises being oceu- 
pied by the military ; deny any contract with plaintiff, and claim in 
reconvention rent of the dwelling occupied by plaintiff from January, 
1862, to date of filing the answer, and the price of several cisterns taken 
by him. 

Judgment was rendered in favor of plaintiff for a part of his demand, 
and he appealed. Defendants join in the appeal, and ask a judgment in 
their favor. 

It is shown that plaintiff was employed as superintendent in 1860, at a 
salary ef $2,500 per annum, with the use of the dwelling and garden 
free of rent ; that his duties were to keep the track in order, prepare it 
for the races, have general care of the premises, receive entrance moneys 
and make necessary disbursements in the performance of his duties ; that 
he continued regularly in such employment until the arrival here of the 
national forces, about the first of May, 1862, when most of the officers 
of the Association left the city, leaving him on the premises ; that in June 
or July of that year, one of the officers instructed kim to remain and 
protect the property as long as he could, nothing being said as to com- 
pensation ; that in September following, the grounds were taken as a 
camp by some of the military forces, but not thus occupied constantly ; 
that plaintiff remained until November, 1865, and did what he could in 
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protecting the property, in which he succeeded only in saving the dwel- 
ling and fences around it, and some movables sold by him ; that on 23d 
November, 1864, by a military order, seventeen-twentieths of the stock 
of the Association were declared confiscated, and plaintiff putin charge 
of the whole property, as keeper, by the military authorities, and ordered 
to account to them ; his services to be paid for by the chief quartermaster; 
that on 224 November, 1865, two days after his letter to plaintiff, D. F. 
Kenner was notified by the commanding general, that the Metairie Race 
Course was still in the possession of the military, and that while such 
possession continued the Association would not be permitted to exercise 
any acts of ownership over it. 

From this evidence we conclude that plaintiff was in the employment 
of the Association until 23d November, 1864, when the military took con- 
trol, the national troops having been occasionally camped on the grounds, 
as the rebel forces had been previously. There being no evidence as to 
compensation, except the annual salary proven, we must allow that sum, 
making $7,108 77 for the whole period ; during which time he received 
$3,203 28, which must be deducted, leaving a balance due him of 
$3,905 49. 

His charges for disbursements are not sustained by the evidence. 

It is therefore ordered, that the judgment appealed from be amended 
so that plaintiff recover of the defendant, the Metairie Association, the 
sum of $3,908 49 (instead of $1,354 10) with legal interest, from 23.1 
November, 1864, affirmed in other respects, with costs. 
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No. 933.—R. H. Conus v. G. SABatrie|er. 


Default is unnecessary to enable the holder of an accepted draft to recover interest thereon from the 
time it becomes due. 

Where a party accepts negotiabie paper, payable at no particular place, he puts it out of his power to 
make tender of payment, and thereby deprives himself of the right to stop interest. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
W. W. Handlin, for plaintiff and appellee. A. Grima, for defendant 
and appellant. 

Hyman, C.J. Plaintiff sued defendant as the acceptor of a draft, to 
recover judgment against him for its amount, with five per cent. interest, 
from its maturity. 

Defendant denied that he owed the interest, because of his enquiry to 
find the draft when it became due, for the purpose of paying it. 

The act to regulate the rate of interest, passed in 1855, (p. 352) provides 
that all debts shall have interest at the rate of five per cent. from the 
time they become due, unless otherwise stipulated. 

By this law no default is necessary to enable the creditor to receive 
interest of five per cent. on aclaim for money from the time it is payable 
when there is no stipulation for interest. 

Defendant, by accepting negotiable paper payable at no particular 
place, put it out of his power to make a tender of payment to the owner 
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“at its maturity, for by presentation only could it be known to him who 


was the owner. 

His own act deprived him of the rights of stopping interest at the 
time the draft became due. 

The District Judge rendered judgment in favor of the plaintiff, and 
aguinst the defendant for the amount of the draft, with interest at the 
rate of five per cent. from the maturity of the draft till paid, and cost of 
suit. 

Let the judgment of the District Court be affirmed ; and let the defen- 
dant, who is appellant, pay the cost of appeal. 


No. 993.—Cuartes D. Minter v. Scunemer & ZuBersien. 


Factors cannot pledge or give in payment of their own debts, property entrusted to them to be dis- 
posed of for their principal. 

Plaintiff deposited brandy with Campbell & Bisland, retail dealers, for sale; Campbell & Bis- 
land transferred the brandy to defendants on account of their own indebtedness; afterwards, and 
after being called upon in the interest of plaintiff, by his agent, the factors entered the account 
on their books as a cash transaction with defendants: //eld—That the transaction was a dation en 
payment, and not a sale, and that defendants are liable to plaintiff. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Lt E. W. Huntington, for plaintiff and appellee. Durant & Hornor, 
for defendants and appellants. 

TauiAFeRRO, J. The plaintiff placed in the hands of Campbell & Bis- 
land, retail grocers, to be sold by them on his account, five casks of 
brandy, for which they gave their receipt, which reads as follows : 

‘‘Received, New Orleans, April 18th, 1865, from Mr. Chs. D. Miller, 
five casks brandy, to be sold for three dollars per gallon, or for more, if 
it can be realized, or subject to his order. 

(Signed) CamMrBeELt & Bisuanp, 
pp. STaFForRD.” 

Campbell & Bisland, being indebted to the defendants, transferred the 
brandy to them. 

The plaintiff brings this suit against the defendants to recover the 
brandy, or its value, placed by him at $637 50. He also prays judgment 
besides for legal interest from judicial demand. 

The defendants put in a general denial. The plaintiff obtained judg- 
ment as prayed for, and the defendants have appealed. 

The leading question in the case is, did Campbell & Bisland transfer of 
the property to Schneider & Zuberbier constitute a sale? Campbell & 
Bisland quoad this transaction were factors; and factors cannot pledge or 
give in payment of their own debts property entrusted to them to be dis- 
posed of for their principals. 1 An. p. 7. 

There was evidently an effort to mistify the character of the act by 
which this lot of brandy passed from the custody of Campbell & Bisland 
into the possession of the defendants. An ‘‘ominous conjecture” is 
cast upon the fairness of the transaction. Campbell & Bisland owed 
Schneider & Zuberbier a thousand dollars. A clerk of Campbell & Bis- 
land testified that when the brandy was sent to the defendants they were 
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charged with it, and that afterwards, he was instructed to enter it as a cash 
transaction. This was some time in June, 1865. In August afterwards, 
Campbell & Bisland went into insolvency. Another clerk of that house 
testified that the brandy was sol to defendants, and that he made out the 
bills ; four casks having been sold at one time, and one cask at ancther 
time. 

Massey, a witness and agent of the plaintiff, testified that on coming 
from Matamoras to New Orleans, he called on Campbell & Bisland, and 
from the tenor of the conversation he speaks of having with one of 
the clerks, it seems that the transfer of the brandy to the defendants was 
not communicated to him. He states that a few days afterwards, he 
ascertained that the brandy had been sold to Schneider & Zuberbier, the 
defendants. That upon advice of counsel, he went immediately to one 
of the partners of that firm, and notified him not to pay Campbell & Bis- 
land for the brandy, and received for auswer that they had entered a 
credit on tneir books for it in favor of Campbell & Bisland. The witness 
states that this occurred between the 18th and 24th of June. Afterwards, 
on his return to New Orleans, he states that in an interview with the 
members of the firm (meaning the defendants) the one with whom he 
had previously communicated, denied having told witness that the firm 
had credited Campbell & Bisland with the proceeds of the brandy, and 
then asserted that he had told witness they had paid Campbell & Bisland 
for it. 

The bills of sale of the brandy are dated tle one on the 21st June, and 
the other on the 23d June. 

A witness, on behalf of the defendants, swore that he saw the bills paid 
in money ; that they were paid by the bookkeeper of Schneider & Zuber- 
beir. The testimony of this witness, upon the whole, is of that character 
that it cannot be considered entirely reliable. One of the clerks of Camp- 
bell & Bisland, who testified, being recalled, said he believed the call of 
Massey, the agent, upon Campbell & Bisland on the subject of the brandy, 
caused them to give instructions to witness to make the entries on the 
beoks; meaning clearly the entry in relation to passing the plaintiff's pro- 
perty over to defendants ‘‘ as a cash transaction.” 

A careful perusal of the evidence leaves no doubt with us, that the 
transaction was a dation en payment, and not a sale. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 


OIPPPPPPPPI Wh mmomrwmwmrnwmrmrmrnmnwnnwm" 


No. 988.—S. M. Harr v. S. ADLER. 


The Court will not give judgment for the return of the price paid for goods, on account of the non" 
delivery by defendant, unt! plaintiff seeks to annul the contract for non-compliance by the de- 
fendant with its provisions. 

PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
P. H. Morgan and John H. New, for plaintiff and appellee. Edward 
Phillips, for defendant and appellant. 
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Hyman, C. J. Plaintiff instituted suit to recover from defendant the 
price that he paid to defendant for five bales of cotton, sold by defendant 
to him on the plantation of D. G. Kelbourne. 

Judgment was rendered against defendant, and he has appealed. 

A bill of exception was taken by defendant to the ruling of the Court, 
admitting the testimony of J. F. Hayden taken under commission. 

The ground of objection to the admissibility. of the testimony, was 
that Hayden was an interested witness. 

Hayden’s testimony disclosed that he was the agent of plaintiff in 
buying the cotton from defendant ; that defendant knew that he was 
acting for plaintiff ; that he was interested at the time of the purchase of 
the cotton, but that when he gave his evidence, he was not interested 
directly or indirectly in the result of this suit. 

What his interest was we are left to conjecture; but it is not material 
what that interest was, since it had ceased, and without being interested 
he was a competent witness, and the Court properly ruled in admitting 
his testimony. 

The agent taking a receiptin his own name for money expended, would 
not disqualify him as a witness for his principal. 

And their objection was made to Hayden’s testimony, on the ground 
that his evidence is inadmissible under the pleadings, because of contra- 
diction to the allegations of plaintiff's petition. 

The reply to this objection is, that we do not discover that any part of 
his evidence contradicts plaintiff's allegations. 

There is no evidence that defendant had not the cotton on Kelburne’s 
plantation, neither is there proof that defendant has been put in default for 
the delivery of the cotton, and default is a prerequisite to the right of 
plaintiff to recover the price paid by him. 

Until plaintiff seeks to annul the contract for non-compliance of defen- 
dant with the contract, on being put in default, we cannot restore to him 
the price. See 9 Robinson’s Reports 52; 2 An. Rep. 392; Civil Code, 1906, 

It is decreed, that the judgment in this case be reversed, and that there 
be judgment against the plaintiff and in favor of the defendant, as in 
ease of nonsuit, with costs in both courts. 


PBPRRAPPD AAA LAAN OPLIDLPVYLPPPWOWFIO—"*™" 


No. 960.—A. M. E. Cuvurcn v. N. Durv et als. 


Where the building committee of a corporation sell the corporate property to the builder, in liquida- 
tion of his claim, without special authority so to do, the sale will be declared null. The under- 
taker will, however, be allowed what remained unpaid on his building contract, and for improve. 
mefhts by him made; and will be charged the rents by him received. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
J. J. E. Planchard, for plaintiff. C. Redmond, for defendant. 
Lapavve, J. This action is brought by the African Methodist Episco- 
pal Church, incorporated under the act of 1847, to annul a sale (alleged 
to be fraudulent) of a lot of ground belonging to them, claiming also 

















NEW ORLEANS, MAY, 1867. 303 





Methodist Church v, Duru et als. 





$3,400 received by the defendants from the city, for rents of the lot and 
house, and $749 for movables disposed of by N. Duru, and $1,216 rent 
and hire of house for their religious worship, etc. 

The answer is in the nature of a general denial. 

The District Court, having heard the evidence, annulled the sale, and 
gave judgment for plaintiffs for $2,335 against N. Duru. 

The Court gave also judgment against plaintiffs in favor of said defen- 
dant, Nicholas Duru, for the sum of $2,500, as builder, and for a further 
sum of $1,500. 

Nicholas Duru appealed, but he has made no appearance in this Court 
to point out any error to his prejudice. 

After the organization of said corporation, the lot in dispute was pur- 
chased to build the church thereupon; a building committee was 
appointed to contract for the erection of a suitable building. The de- 
fendant, Nicholas Duru, took the contract for $2,755, payable $1,200 on 
delivery of the key, and the balance on different times of credit. The 
building having been completed and received, the said undertaker ac- 
knowledged to have received on account $591, and the building com- 
mittee gave notes for the whole balance. 

On the 29th of April, 1857, the said building committee and said 
undertaker, Nicholas Duru, declared in a public act, that said corporation 
was duly indebted unto the said Duru in the sum of $2,500 for said 
work ; that said Duru had already commenced judicial proceedings to 
enforce payment, and the said committee made a sale d réméré, to said 
Nicholas Duru in payment of said sum of said lot and all the buildings 
and improvements thereon; the said vendors reserving the right of 
redeeming said property within four years from the date of said act, on 
paying to said Duru the said amount of $2,500. 

Nothing in the record shows that this committee was authorized to 
pass a sale. 

The evidence shows that Duru received for rent of said property 
$2,335, and that he also made improvements on the same to the value 
of $1,500. The sale being annulled, and the corporation taking back 
the property, with all the improvements, it is but just that the said cor- 
} poration should pay him the $2,500, in payment of which he had taken 
the said property, and also the value of improvements put up by him 
while he possessed the property. 

Upon the whole, we are of opinion that the judgment of the District 
Court is correct. 

Plaintiffs and appellees’ counsel asks, in his printed brief, that the 
judgment be amended so as to strike out the $2,500, and the $1,500 granted. 
by the lower Court to the defendant and appellant, but no answer has 
been filed praying for such amendment ; a brief is not an answer ; it 
makes no part of the pleadings. C. P. Art. 890. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs, 
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No. 970.—Homer Kexxoac et als., Owners of Steamboat Una, v. Sream- 
Boat T. D. Hine anp Owners. 


No damage can be recovered by plaintiff on account of the collision of steamboats, if, by his fault, 
negligence or mismanagement, he has contributed to the collision. 
If the collision be the result of accident, the one in fault must bear the whole loss, 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
Bentick Egan, for plaintiffs and appellants. Harrison & Hunton, for 
defendants and appellees. 

Insuey, J. A collision having occurred on the 4th of July, 1865, 
between the steamboats Una and T. D. Hine, the plaintiffs have sued to 
recover from the defendants damages, which it is alleged in the petition 
was occasioned by the carelessness, neglect and want of skill, in the 
direction and management of the steamboat T. D. Hine. 

The answer is in effect a general denial, and there is also a demand in 
reconvention, set up by the defendants. 

The Court below attributed the collision to the want of skill, and the 
non-observance of caution on the part of the officers of the Una, who 
could, as the Court says, have prevented the collision ; and judgment was 
rendered in general terms in favor of the defendants, thus substantially 
settling all the points in controvery. Anderson v. Dunn, 17 La. 172. And 
from this judgment the plaintiff has appealed. 

The collision took place on Red River, under the following cir- 
cumstances : 

Owing to an intervening point of land, the two boats were invisible to 
each other until they were three hundred yards only apart. 

When the pilot of the Una first perceived the Hine, he discovered there 
was something wrong with her, and the headway of the Una should then 
have been stopped ; but, instead of doing this, he continued his course 
unchecked, until he got within fifty or sixty yards above the Hine, when, 
for the first and only time, he signalled for the starboard, and, as he says, 
‘* worked slow perhaps for half a minute, and then put on steam to try 
and pass the Hine as she was swinging across the river.” This was cer- 
tainly a very hazardous, and, as it turned out, a somewhat disastrous 
undertaking. 

A skilful pilot might, by the use of precautionary means, and observing 
rules established by law, have avoided the disaster. The engineer of the 
Hine gives this version of the event: he says, ‘‘the Hine had become 
unmanageable ; her tiller and bell-rope communicating between the pilot 
and the engineer were both broken, and the boat was swinging out, 
about square across the river, so that the engineers could not tell what 
they were doing. The Hine had run upand stopped under the point, but 
not being able to work her wheel, to keep her bow on shore, she swung 
out and the Una attempting to run by, came within a few feet of doing so; 
but the boats came together.” 

The position occupied by the Hine in the river, was accidental 
and unavoidable; she was helpless, and there being no means of 
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communicating between the pilot and the engineers, accounts for her 
giving no signal. It has been frequently decided in our courts that no 
damages can be recovered in cases of collision, if the plaintiff has by his 
fault, negligence or mismanagement, contributed to the collision. He 
must, himself, be free of fault. This is the settled jurisprudence of this 
State. Myers v. Perry, 1 An. 372; Carlisle v. Holton, 3 An. 48; Murphy 
y. Diamond, 3 An. 441; Reese & Segar v. Steamboat Mary Tobry, 6 An. 
71; Edgell, Mulford & Co. v. Barataria and Lafourche Co., 6 An. 425; Quar- 
rier v. Richards, ‘7 Au. 277 ; Dunn & Sacket vy. McConel, 11 Au. 325. And 
particularly if a collision be the result of accident,- the one in fault must 
bear the whole loss. Brickle v. Frishy, 2 Rob. 205; Virginia Insurance 
Co. v. MeCiendon, 11 La, 115. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 





No. 852.—Brrnarp Carentna v. G. R. Carrapine, Sheriff. 


A person may be compelled to pay a license tax in any parish where he is carrying on a_ profession or 
calling, whether it be his domicile or not, unless he can show payment in the parish of his domicile. 

A person cannot be subjected to pay a license tax under the law of March L5th, 1865, on account of 
acts done before the passage of the law. 


PPEAL from the District Court, Parish of St. Tammany, Jones, J. 
A D. N. Hennen, for plaintiff and appellant. G. I Penn, for defen- 
dant and appellee. 

Lanavve, J. Bernard Capella, of New Orleans, states in his petition 
that G. R. Carradine, sheriff of the parish of St. Tammany, has demanded 
of ‘petitioner the sum of four hundred dollars, as State and parish taxes, 
due by petitioner for peddling and hawking goods, wares and groceries, 
on Ist February, 1865, from the schooners Mary Magdeline and Désireée, 
to wit : $100 for each schooner for the State, and $100 for each schooner 
for the parish of St. Tammany, and said Carradine has seized both of 

, said schooners, Mary Magdeline and Desiree, their tackle, apparel and 
furniture, to pay said sum of $400. 

And he alleges, in substance, that the said Carradine is not duly appointed 
sheriff, and has no authority to collect said taxes; that said pretended 
taxes have never been listed, nor has any legal assessments thereof been 
previously made ; that petitioner is not legally subject to pay any license 
or tax, State or parish; that if petitioner is taxable at all, it is in the 
parish of Orleans, where he has domicile; that he has never sold any other 

‘produce in the parish of St. Tammany, but such as was the growth of 
the United States ; that the laws, under which said Carradine is proceed- 
ing, of April 4th, 1865, is prospective and not retroactive. 

He prayed, and obtained an injunction. 

The defendant, Carradine, answered by a general denial ; that he has 
acted in the premises in the discharge of his duties as collector of the 
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State and parish taxes or license for the year ending 31st December, 
1865, in pursuance of law and ordinances of the police jury of the parish 
of St. Tammany, in reference to revenue and manner of collecting the 
same ; that plaintiff during the year 1865, in the State of Louisiana ang 
parish of St. Tammany, has been carrying on the occupation of a peddle 
and hawker, in carrying goods, wares and merchandise, and groceries 
for sale, in the schooner Mary Magdeline and Désérée, without obtaining 
licenses and paying the tax thereon. 

He prays that the injunction be dissolved, with damages, as attorney's 
fees, general relief and costs. 

The Court below, after having heard the evidence, dissolved the injune. 
tion with damages and costs, according to the verdict of the jury to whom 
the case was submitted. 

The plaintiff appealed from that judgment. 

On the trial of the case below before the jury, plaintiff's counsel asked 
the Court to charge the jury: that the only authority for the shcri¥ to 
make the seizure, was an assessment roll made in conformity to law, on 
which plaintiff should have been assessed or listed for the tax or license, 
_ for the profession of hawker and peddler; that a party could only be 

assessed legally on the profession he exercised, in the parish of his domi- 
cile, and where he resides ; that by law the sheriff could not make a 
seizure for any license tax or dues until thirty days after the notice given 
by the sheriff of said tax being due ; all which charges the Court refused 
to make, but charged that the provisions of law referred to by plaintiff 
did not refer to licenses due on professions, but to tax on lands and other 
property, and that a person might be compelled by seizure to pay license 
in any parish where he was exercising a profession, whether domiciliated 
or not, unless he could show payment of a license in his domicile. ‘The 
plaintiff excepted to the ruling of the Court. We believe the Court 
decided correctly. 

An annual tax is levied and collected: 

From each peddler or hawker who peddles or carries goods, wares, mer- 
chandise or groceries for sale, through this State, in a boat or other water 
craft, one hundred dollars. Acts of 1855, p. 504, 2 7. 

The following admission was made on trial below: 

‘* Plaintiff admits that Carradine is sheriff of the parish of St. Tam- 
many, La., and ex officio collector of State and parish taxes and licenses 
for said parish for the year 1865, and as such duly qualified ; that the 
parish tax for said year is the same as that of the State.” 

The law contemplates that any one intending to follow a trade, profes- 
sion and occupation, shall obtain a license, issued under the signature of 
the auditor. Same act, p. 513, 251. 

The main question in this case, is whether or not the plaintiff, 
Bernard Capella, was a peddler or hawker, and liable for the parish and 
State taxes claimed from him by the sheriff of the parish of St. 
Tammany. 

The only testimony that tends to show that Capella was a peddler or 
hawker in the parish of St. Tammany, is as follows : 

‘*Mr. Gallatus sworn: Knows Capella was domiciliated in New Or- 
leans ; had coffee-houses; Capella brought provisions a short time before 
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the surrender of the Confederates ; brought passes from Federal autho- 
rities ; shown papers A. B. C., abcut those dates ; the provisions brought 
by Capella, the prices were generally regulated by the provost marshal ; 
was present in February; saw Capella selling goods, both by retail and 
wholesale ; saw him sell to Judge Martin, butter ; saw him sell crockery ; 
Capella owned three schooners ; saw him selling three or four times. 
Capt. Jones and Capt. Capella were in partnership, as he learned from 
both ; goods sold were hardware, provisions, coffee, tea, sugar, hams.” 

The law imposing a tax of one hundred dollars on each peddler or haw- 
ker, and under which the sheriff proceeded to seize the schooners on 
the 19th July, 1865, was approved on the 15th March, 1865 ; the law then 
in force and repealed by this act, imposed on each peddler or hawker a tax 
of only sixty-seven dollars. Revised Statutes, p. 487, 2 7. 

The testimony does not show that the plaintiff was a peddler or hawker 
in the parish of St. Tammany, the witness saw him sell goods in February, 
but in what year and where, nothing shows ; it might as well have been 
in New Orleans, or anywhere else, as in the parish of St. Tammany ; nor 
does the testimony indicate that the goods then sold, had any connection 
with and came from either of the schooners, so as to show that the 
plaintiff was a peddler or hawker, carrying goods, wares, merchandise or 
groceries for sale through this State, in a boat or other water craft. But 
suppose that the goods were actually sold in St. Tammany, in February, 
1865, and on board of the schooners, the law enacted in March 15th, 
1865, and under which the sheriff has seized the schooners to pay $400 
licenses, did not apply to the case. 

Upon the whole, we are of opinion thatthe sheriff has failed to show 
that the plaintiff, Capella, was liable to pay the amount claimed of him 
for licenses. 

It is therefore ordered, adjudged and decreed, that the judgment 
appealed from be annulled and reversed, and it is further adjudged and 
decreed, that the injunction be perpetuated, and that the defendant and 
appellee pay costs in both courts. 








No. 985.—W. R. Crane, Executor, 7. A. Trupeav et als. 


The discharge of an endorser of a note because notice of protest was not properly served, does not re- 
lease the other endorsers. 

The holder is only bound to notify the endorser whom he intends to hold liable. 

In relation to third parties and bona fide holders, the obligations of accommodation endorsers are co- 
extensive with those of endorsers of business paper. It would be different if the transferree of a 
note endorsed, obtained it from the maker, In such a case the endorser would be a surety. 

Where no privity is shown between the parties to a note, every endorsement, whether accommo¢a- 
tion or otherwise, is essentially an original contract, equivalent to a note in favor of the holder. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 

Durant & Hornor, for plaintiff and appellant. A. Z. Trudeau, for 
defendants and appellees. 

Iustxy, J. Two of the defendants, A. Trudeau and J. Trudeau, being 
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sued in solido, the first as payee and endorser, and the last as second ep. 
dorser, set up separate defences. 

The defence is the same to this extent—that each endorser is discharged 
from liability for the note sued on, for want of legal notice of protest, 
and because time was given to the maker without the consent of the 
endorsers. 

The supplemental answer of J. Trudeau, further pleads his discharge 
from liability as endorser, because the plaintiff; the holder of the note, 
failed to give legal notice of protest to the previous endorser ; that the 
note is accommodation paper, and that his liability therein is that of g 
surety, and that he is also discharged, as by the wilful negligence and 
laches of the holder, he has lost his recourse against the first endorser, 

The Court below rendered judgment in favor of both defendants, 
because A. Trudeau had not been notified of the non-payment of the note 
according to law, and because the rights of J. Trudeau against A. Tra- 
deau, the first endorser, bad not been preserved by the plaintiff unim- 
paired. 

The plaintiff has appealed. 

Another ground is urged in this Court for the discharge of James Tra- 
deau. It is that the protest shows that the demand was made at the 
Louisiana Bank, while the note was payable at the Louisiana State Bank, 

This is a clerical error, which explains itself, for the notary in his pro- 
test says that payment of the note was demanded by presentation of it to 
the proper officer at the Louisiana Bank in this city, where the same is 
made payable, and the note itself attached to the protest shows that the 
words Louisiana Bank evidently meant Louisiana State Bank. 

The first endorser resided in the parish of Jefferson, and not in Baton 
Rouge, at which latter place only, notice of protest was sent to him. He 
was therefore discharged. But his discharge did not release the second 
endorser, who, on the same day of the protest, was served personally with 
a legal notice thereof. If he wished to secure his recourse against the 
previous endorser, he should have given him notice. The holder was 
only bound to notify the endorser whom he intended to hold liable. 
Hennen’s Dig. vol. 6, p. 197, sec. 2. In relation to third persons and 
bona fide holders, the obligatians of accommodation endorsers, are co- 
extensive with those of endorsers of business paper. 7 N. 8., 12, 369;7 
N. 8., 499. It would be different if the transferree of a note endorsed, 
gets it from the maker. In such a case the endorser would be a surety.) 

The plaintiff in this suitis not shown to have Aiscounted the note for 
the benefit of the maker. The only privity in this case shown, is between 
the last endorser and the plaintiff, and every endorsement, accommoda- 
tion or otherwise, is essentially an original contract, equivalent to a new 
note or bill in favor of the holder: Dupré v. Richards, 11 Rob. 497; Jas. 
Trabue & Co. v. R. H. Short & Co., 18 An. 258; Story on Bills, sections 
331, 334, Notes, 2 155. 

It is therefore ordered, adjudged and decreed, that so far as the judg- 
ment of the District Court is in favor of J. Trudeau and against the 
plaintiff, that it be annulled, avoided and reversed ; and, it is further or- 
dered, adjudged and decreed, that judgment be and it is hereby ren- 
dered in fayor of the plaintiff, William R. Crane, dative testamentary ex- 
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ecutor of the succession of James Ogilvie and against James Trudeau, one 
of the defendants, for the sum of sixteen hundred and thirty-one dol- 
larsand sixty cents, with interest at the rate of eight per cent. per annum, 
from the 4th February, 1862, till paid, five dollars sixty-five cents costs of 
protest, and costs of suit in both courts; and that the judgment of the 
said District Court in favor of A. Trudeau and against the said plaintiff, 
Wm. R. Crane in his said capacity, be and the same is hereby affirmed ; 
the costs of appeal in the suit against A. Trudeau to be paid by the 
plaintiff and appellant. 


No. 1317.—L. S. Austrx, Tutor, ». Mary Sanne, Administratrix. 


Where the consideration of a promissory note is shown to be the sale of an African slave, payment 
cannot be judicially enforced. 

Property in slaves being prohibited by the sovereign power, all contracts based on such property are 
stricken with nullity 

Courts of justice, which act only upon and under the law, cannot give vitality to laws which have 
become, by paramount authority, inoperative and void. 

‘the doctrine in the case of Wainwright v. Bridges, (ante page 234) reaffirmed. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
McVea & Hunter, for plaintiff and appellee. J. H. Muse, for defen- 
dant and appellant. 


Reporter.—There were several cases on appeal to the Supreme Court 
involving the same plea in defence, viz : want or failure of consideration, 
where the contract was either shown or admitted to have grown out of 
the sale of slaves which are sought to be enforced after emancipation. 
The case of Wainwright vy. Bridges, (ante page 234) was first taken up 
and decided by the Court. In that case, there were no briefs or argu- 
ments of counsel filed on either side, but the Judges had access to the 
briefs filed in the other cases, to aid them in making a decision on the 
points raised by the record. In allthe cases subsequently decided involving 


_ the same points, no elaborate opinions were prepared by the Judges; they 


simply reaffirming the doctrines and principles enunciated in the Wain- 
wright case. In this case I publish the briefs of counsel on both sides, 
which were consulted by the Court in the other cases. 


Brief of McVea & Hunter, for plaintiff and appellee.—The defence 
to this suit, brought ona note in the ordinary commercial form, and 
received by the tutor for the minor he represents, before its maturity, is: 

1, Prescription of five years. 

2. Failure of consideration for which the note was given, by act of the 
sovereign authority, State and Federal, emancipating the slave. 

Upon the first, we will refer the Court to the evidence in regard to the 
state of affairs in the parish in which both parties were living. It pre- 
sents, if anything, a stronger case for the application of the maxim “ inter 
arma silent leges,” than the case we consider as justly deciding this ques- 
tion (W. D. Smith v. C, D. Stewart,) recently decided. 
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Mr. Hardee says: ‘‘ During the years 1863 and 1864, there were con. 
stant and continuous collisions between the two. opposing forces in this 
parish.” 

‘*From August, 1862, to the Confederate surrender, this country was 
under continual military occupation.” 

In more than one instance there were engagements in the immediate 
vicinity of the plaintiff’s house, situated about fourteen miles from Port 
Hudson. 

It is true that some sort of occasional Courts were held, and at one 
time there were two Judges for the same district. 

Judge Avery, the regularly elected Judge, held his last term of Court 
in January, 1862; resigned in April, 1863. Judge Smith held a Court in 
1864, under a Confederate appointment by Governor Allen. Judge Posey 
was Judge of this same district during a portion of this very time, 
and was not able to hold a Court in the section in which the parties 
lived. 

We submit that under these circumstances the plaintiff was not called 
upon to act upon his claim, and he did so as soon as practicable, and the 
business of the Court was resumed. 

The other ground is equally untenable. While admitting there is no 
provision of law recognizing this defence, she attempts to place it upon 
the ground of the equity powers of the Courts. 

She ought, in order to urge this defence with any force, first evince a 
disposition to do equity. 

' She makes no proposal to account for the services of this slave from 
the time of the sale in 1858, until the slaves’s emancipation, at whatever 
date it may be held to be fixed. 

She does not show that the slave was ever emancipated in her hands, 
The succession of Sandel may have among its assets, for aught we can 
gather from the evidence, the proceeds of the sale of this very slave. 





Brief of B. J. Sage, for defendant and appellant.—This case is one of 
that large and important class, where debt, evidenced by note or other- 
wise, is due for slaves which have been emancipated by the supreme 
authority of the State, in its recent abolition of slavery. I question not 
the validity of this abolition. Itis done; no one expects or endeavors 
to restore the institution to life; and the only practical questions con- 
cerning it, we have now to deal with, are consequential ones. 

The term ‘‘State” herein used, simply means political society, except 
where it obviously indicates one of the United States. I evade several 
disputed points concerning our sovereignty, and the character of the 
governmental contrivances, we, as a self-governing people have adopted, 
and assume some fundamental principles which I think will not be con- 
troverted, as they have the sanction of the first publicists, and political 
philosophers of the world. 

I shall attempt to sustain the following points : 

1. That the political sovereignty, which has acted in the premises, is a 
moral person, a unity, with an understanding, a will, and a conscience. 

2. That sovereignty is identical with justice, and is, in its nature, inca- 


pable of injustice. 
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“3. That the contract interfered with, is unsusceptible of division—is 
res integra; and that, in destroying the ‘‘ cause” of the contract, ora 
part of the contract, or in discharging a party, the sovereignty ipso facto 
dissolves the whole thing—the res iniegra. 

4. That the judiciary cannot enforce what the sovereignty has nullified; 
and that hence, the defendant is discharged ; and it is immaterial whether 
the plaintiff is bound in warranty or not. 

Besides supporting the above points, I shall endeavor to strengthen my 


‘eonelusions by criticising, and attempting to refute the chief arguments 


Ihave seen adduced by attorneys or judges in support the plaintiff's 
pretensions. 

We are a republic ; that is, we, as an organized people, govern our- 
selves. The political sovereignty is ours ; and hence the responsibility of 
doing justice between subjects falls upon us asa commonwealth. And 
the State is a moral being, possessing understanding, will and conscience; 
in other words, the capacity and the obligation to do justice ; and it must 
be guided by the principles of morality and equity, in making and enforec- 
ing its laws, and in examining and weighing conflicting claims of right, 
and establishing justice between them. 

Justice in our country is justice to one another, for we govern ourselves 
under the obligations of the social compact which makes us a common- 
wealth ; and all the manifestations of our sovereignty, in making and 
executing laws, and rendering justice under the laws are our acts. And 
our golden rule must of necessity be, to do to individuals as we would be 
individually done by. 

Not a soul of us would wish to be forced to pay for what had been taken 
from him against his will. 

And it cannot be our intention, as a sovereign, to wrest a negro or any 
other property from a citizen, and then compel him to pay for the same. 
Such conduct would do for robbers, but not for men who, as a body, have 
the faculty and the right to do justice, and who, as individuals, always 
crave it. 

We may state the question nakedly, thus: Shall the defendant be 
deprived of his property against his will, and prohibited from calling on 
his warrantor for indemnity, and yet be simultaneously compelled by the 
same power that has done this, to pay for it? It will be attempted to 
show that such an idea is abhorrent to law, equity and common sense, 

I. My first proposition is, that the sovereignty—that is the soul of the 
State—which dwells and acts in the organized people, is in its nature a 
unity, and indivisible—is, in other words, a moral being. As to the 
authority for this, I need only say that Vattel and all the other great 
publicists agree on it. This sovereignty manifests itself in legislative, 
executive and judicial acts, through created or* incorporated agencies 
called governments. Let us personify it asa wise and good man en- 
throned, and possessing investigative faculties, understanding, will and 
conscience, attributes, I have affirmed, of the State. See Vattel, p. 14 et 
seq. Would such monarch legislate or decree the destruction of the 
thing bought, and at the same time, and with the same mind, proceed 
judicially to compel payment for it ? This is so utterly absurd that if the 
Jaw apparently lead to it, the Courts, according to all rules, must inter- 
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pret to avoid it, and must let in equity, if indeed Courts can act upon the 
matter at all, which I aim to disprove. 

II. Sovereignty, from its nature, cannot do a wrong, but must act with 
justice and equity ; must be impartial, and treat all citizens as equals, 
Says Lieber’s ‘‘ Political Ethics,” ed. 1839, p. 151: ‘The fundamental 
idea of the State is justice—the right which exists between man and 
man. That which renders the State so great and important is, that it 
maintains right, protects, and is a continual guard over the individual 
right of every one ; that it demands of no member an obligation on his 
side alone, but knows of mutual obligations only.” Elsewhere, he says : 
‘* Justice, in its broadest sense, is the foundation of the State.” Says 
Milton in his ‘‘ Tenure of Kings and Magistrates: ‘‘ Justice is the only 
true sovereign and supreme majesty upon earth.” Says Bracton (de 
Legg. et consuet. Angl., lib. 1. cap. 3.) ‘‘Item author justicie est 
Deus, secundum quod justicia est in Creatore.” See also Blackstone, 
Book 1, p. 40. 

We must reflect that the sovereignty in our country, being the political 
power of all united, must act for all, and alike to all. The community, in 
acting upon the rights of its members, can make no distinction. It can- 
not say to one party toacontract: ‘‘You shall give up the thing and 
pay the price,” and simultaneously to the other: ‘‘Go free.” This is 
the only truthful way to state the matter, for any little (or great) lapse of 
time between the making and the consummation of the contract by com- 
plete performance does not change the principle. It may be stated that 
the sovereign at the same moment binds one party and discharges 
the other. The capability of such action cannot be predicated of 
sovereignty. 

The absurdity and mockery of the reply, thatthe government simply 
takes private property for public use, or ‘‘for works of public utility,” 
and must compensate, will be duly shown. 

I take it for granted now, that I have established the absolute unity and 
indivisibility of sovereignty ; and that in the two cases of interference 
with the contract in question, i. e., in setting the negro free, and in en- 
forcing payment for him, it acts with -the same mind and heart; and 
secondly, that from the nature of sovereignty it can only be just and 
consistent, treating its subjects with equity, which is equality, and is 
incapable of discharging one party and coercing the other. 

III. The contract in question, with all its stipulations and incidents on 
both sides is a unity, and must be dealt with by the sovereignty as a 
whole. It is acommutative and synallagmatic contract, that is to say, “‘a 
contract containing mutual covenants,” or in which ‘‘ what is done, given 
or promised by one party, is considered as eqivalent to, or a consideration 
for what is done, giver or promised by the other.” C. C. 1761, 1763, 
See also 1893, showing the unity of the contract, though many obligations 
spring from it. See also 39 C. P., which declares that it is ‘‘ of the es- 
sence of a synallagmatic contract,” ‘‘ to give rise to two species of direct 
actions” to enforce the ‘‘ mutual covenants.” Hence not merely the 
sovereignty, but the Courts must keep in view the whole contract as a 
unity, res integra. Inst. 3. 30. 4. If any essential part, any part deemed 
a sine qua non, had been wanting, the parties would not have agreed to its 
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as any part be changed, the thing is not their contract. Just what 
they have agreed upon is the law inter sese. C. C. 1895, 1940, 1960. One 
party gave a negro, whose elements of value, forming the motive and 
cause of the contract, were that he was sound, sensible, and a slave for 
life ; and the other gave an equivalent or consideration, viz: cash, and 
notes bearing interest and secured by mortgage. If the supreme legisla- 
tive power come and repeal a part of that law, the whole becomes ipso 
facto null ; and the remaining part of it cannot be enforced, for the sole 
foundation of that law was the agreement of two wills; and that law itself 
was what they agreed on as a whole, res integra. In other words, if the 
sovereign interfere, and discharge one of the parties, or destroy the 
cause or consideration before the mutual obligations of the parties are 
ended, and before their reciprocal rights of action are extinguished the 
contract is at an end ; for the rule of law, as well as common sense, is, 
that where the sovereignty intervenes for State reasons, and discharges 
one party, the contract is dissolved. 

I repeat, that where the State annuls any integral part of a contract, or 
prevents its effectuation, it dissolves the whole thing. 

Let us now see how far the English Courts have recognized the princi- 
ple stated, in reference to the action of their government, which, unlike 
our governmental contrivances, is the sovereignty. There is no case 
directly in point, for England recognized slaves as property, and paid for 
them ; but there are many cases involving the principle contended for. 

In the case of Touting et als. v. Hubbard, 3 B. & P., 296, Lord C. J. 
Alvanley stated the principle of the various cases to be this: ‘If a 
party contract to do a thing he shall be bound to performance, if it le- 
gally may be, and is capable of being performed ; but when the policy of 
the State intervenes, and prevents the performance of the contract, the 
party will be excused. And so if a party who has covenanted not to do 
something, is directed by act of parliament to do that very thing, he is 
released from his covenant. 

All these English and American cases show the principle to be, that if 
any unexecuted part of the integral contract become prohibited, all un- 
executed parts become null, as do all rights of action springing therefrom. 
In other words, the contract, as a whole, is dissolved by the State, except 
as to what has been legally accomplished. 

Here is really the principle relieving the defendant, though it seems to 
have been ignored, and its strength not understood. Principles that 
belong to different strata, so to speak, of political science, are confused. 
Legislative acts and jurisprudential and moral maxims that prevail under 
the law, are carried up to regulate the acts of the sovereign who made 
the law, and is above the law. So that all we hear said about private 
property being taken for public purposes ; about compensation ; about 
the risk falling on the vendee after delivery ; and about the warranty of 
‘*slave for life,” etc., etc., is inapplicable ; and we may, without discus- 
sing these civil codities, claim the absolute discharge of the defendant, 
as the result of the sovereign act of dissolving the contract which bound 
him. é‘ 

The abolition of slavery is not only the destruction of a great institu- 
40 








314 SUPREME COURT OF LOUISIANA, 


' Austin v. Sandel. a 
tion, but it is the annulment of a tenure of property, and neither of these 
things’ can be done by ordinary legislative power. Fundamental ingtj. 
tutions and tenures, can only be destroyed by the sovereign authority 
‘that established them, that of the people ; for not only has no power beep ~ 
delegated to any governmental (i. e. vicarious) authority to do so, bat 
such vicarious authority is provided by the sovereignty solely to preserve, 
protect and defend ; not to destroy or impair rights. Hence this matter 
is above the cognizance of the delegated legislative power, and « fortiori 
above the cognizance of the judicial authority, which can only act upon 
law ; so that neither the warranty (if there be one) nor payment can be 
enforced. 

Every vestage of law which recognized slave tenures has been swept 
away, and all contracts based upon such tenures, or involving a slave 
consideration, were swept away, too. A new fundamental law, the law of 
freedom to all, has been established by the sovereignty, and the creatures 
of sovereignty can only act upon, and according to the fundamental law 
the sovereignty has made; that only the paramount authority of the 
State can interfere with, and change or annul the obligations of the par- 
ties legally entered into, and that the ordinary legislative authority of the 
republic is not capacitated to do so, are ideas fully recognized by the 
Civil Code itself (1940, 1958.) The sovereignty has acted; and by its 
subsequent and higher law, abolishing slavery and destroying slave ten- 
ures, all laws pertaining to and supporting slavery and slave contracts, 
are repealed. In other words, it has annulled, as to slavery, ‘the law 
of the land, and that which the parties have made for themselves by their 
contract.” (C. C. 1960; see also 1895, 1940, 1958.) These parties cannot 
make, on any slave basis, any new law for themselves ; and they cannot 
execute such portions of an old one on such basis as remain executory, 
for if the ordinary legislative authority cannot pass or permit a law upon 
this subject, surely the ordinary judicial authority cannot execute or en- 
force one. And this brings up directly the following point, which the 
above authorities suggest and sustain. 

IV. The judiciary, which is a creature and agent of sovereignty, cannot 
enforce what the sovereignty has nullified ; and hence, it is immaterial 
whether the plaintiff is bound in warranty or not. The Court could not, 
in any one of the above-cited cases enforce the contract, because a Court 
ean only hold jurisdiction on and conterminate with law; and not only 
the contract, which is the law between the parties, has perished, but the 
law which authorized the Courts to take cognizance of, and enforce such 
contract has been repealed. And as tothe rights of action springing out 
of the contract, they must have perished too ; for, says C. P. 39, ‘it is 
of the essence of a synallagmatic contract,” ‘‘ to give rise to two species 
of direct actions.” In this case, these actions were—first, that of the 
plaintiff v. the defendant, for the price, etc.; and, second, that of the 
defendant v. the plaintiff, for title, etc. The mother was stricken to 
death by the sovereign, and the twins died en rentre sa mére! Beyond 
question, the plaintiff's guaranty of slave for life, if it ever existed ; his 
guaranty of title; his guaranty of the vendee’s peaceable possession ; his 
guaranty against redhibitory vices ; as well as the defendant’s obligation 
to pay the price, all perished with the contract. 
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It is no reply to say that there is no warranty, and hence no action of 
warranty ; for if we admit this, the action for the price remains, because, 
as the Code of Practice, p. 39, declares, ‘‘ it is of the essence of a synal- 
lagmatic contract,” ‘‘ to give rise to it ;” so, the contract being dissolve, 
the plaintiff's right of action is gone, it being only correlative to, and co- 
existent and commensurate with the obligation he seeks to enforce. The 
right of action has a necessary relation to the thing purchased, for it is 
for the price of said thing, and it springs out of the obligation to pay for 
it. The Court is bound to know, that in this case the obligation is aslave 
one, for it is of the kernel, and not merely of the husk, that jurisdiction 
is held, and it is the obligation and not merely the note, which the Court 
must closely inspect, in order to ascertain whether to hold or decline that 
jurisdiction. 

I conclude, therefore, that the defendant is discharged; not because the 
plaintiff does not stand to his warranty, but because the Court has noth- 
ing on which it can act to execute or enforce. 

The reason and philosophy of the principle contended for, is well set 
forth by Lord Ellenborough, in the case of Adkinson y. Ritchie, (10 East. 
530.) His lordship, remarking on the proposition, that ‘‘ in every private 
contract, however express in its terms, there is always a reservation to be 
implied for the performance of a public duty, in which the interest of 
the State is materially involved, said as follows: ‘‘ That no contract can 
properly be carried into effect, which was originally made contrary to the 
provisions of the law, or which being made consistently with the rules of 
law at the time, has become illegal, in virtue of some subsequent law, are 
propositions which admit of no doubt. Neither can it be questioned, 
that if from a change in the political relations and circumstances of this 
country, with reference to any other; contracts which were fairly and 
lawfully made at the time, have become incapable of being any longer 
carried into effect, without derogating from the clear public duty which 
a British subject owes to his sovereign, and the State of which he is a 
member; the non-performance of a contract in a State so circumstanced, 
is not only excusable, but a matter of peremptory duty—an obligation on 
the part of the subject.” 

So when, in our country, the State, exercising its sovereign will, with 
motives satisfactory to itself, abolishes slavery and all its incidents, the 
laws supporting it, and all contracts based upon it, (that is, ‘‘ the law of 
the land, and that which the parties have made for themselves by their 
contract,”” C. C. 1960) ‘* become incapable of being any longer carried 
into effect, without derogating from the clear public duty which ” the 
citizen ‘‘ owes to his sovereign, and the State of which he is a member;” 
and the ‘‘non-performance of such contract, in a State so circumstanced, 
is not only excusable, but a matter of ed eediie'y obligation on 
the part of the subject. ad ad # 

1. It is said that the discharge of the defendant would impair the obli- 
gation of a contract; and that hence, the Court must hold him to his 
obligation. For the reasons heretofore stated, this is not an objection 
which any Court can notice. The sovereign can, not only impair the obli- 
gation of contracts, but, as we have seen, can absolutely annul them, and 
destroy vested rights. Of course the government cannot do so, for it i; 
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the creation of, and is subordinate to, the supreme authority of the State 
which made the fundamental law, giving the government its existenes 
and powers, and imposing restrictions on it ; such restriction for instanee, 
as these: No ex post facto law, and no law impairing contracts shall be 
passed ; no man shall be deprived of property without due process of 
law, etc., etc.—restrictions first placed in the State constitutions, and 
afterwards in the Federal one, and now binding on the government asthe 
‘*supreme law” of the supreme law-giver of the land. 

To make this more clear, as well as to show that this line of thought is 
not merely for the exigency, I beg leave to quote from a letter of mine 
published in the New York Journal of Commerce, and other papers, in 
1856: ‘‘Slavery is one of those essential facts which belong to the very 
constitution or frame-work of society, and fall not within the scope of 
legislative power, but can be created or destroyed only by act of sover- 
eignty. The sovereign is the people ; and if they have not delegated the 
power, it remains with or in them. 

Moreover, legislation means only law-making, or rule-of-action making, 
and includes not in its scope or meaning the power to create, impair or 
destroy an institution or part of the frame-work of society, a citizen’s— 
property and vested rights, or the obligation of contracts between indivi- 
duals ; and I have long thought that this is the true reason why Congress, 
although it has the power of exclusive legislation for the District of 
Columbia, cannot, under said grant of exclusive legislative power, abolish 
slavery there. Neither can the State or Territorial legislatures, in their 
respective jurisdictions. But State conventions, representing the sover- 
eignty of the people, can.” 

We can now appreciate what I have already stated, that the abolition 
of slavery and the destruction of the slave tenure, are matters of sovereign 
jurisdiction exclusively, and are completely above ordinary legislative 
authority. Statutes and codal provisions could have no effect on proper 
contracts, except through the judiciary, in enforcement of said contracts, 
for legal agreements between citizens are law! While the legislature can 
repeal its own laws, it has no power to repeal the laws which citizens 
establish inter sese by their valid contracts ! Lawful agreements of citizens 
cannot be touched by law-makers, though citizens can, in making them, 
derogate from the laws. 

Article 1940, C. C., provides that ‘‘ legal agreements having the effects 
of law upon the parties, none but the parties can abrogate or modify 
them ;” and ‘‘that no general or specific legislative act can be so con- 
strued as to avoid or modify a legal contract previously made.” And 
Article 1958 provides, that ‘‘ when the intent of the parties is evident and 
lawful, neither equity nor usage can be resorted to, in order to enlarge or 
restrain that intent, nor can any law operate to that effect, unless it be 
some prohibition or provision, which the parties had no right to modify 
or renounce.” See also 1895, 1960, 1962. These provisions of the Civil 
Code are a repetition and amplification of the constitutional declaration, 
that no law shall be passed impairing the obligation of contracts. It is 
obvious, from the above, that neither the legislature nor any other depart- 
ment of the government, has any power whatever to act in the premises, 
and dissvulve or nullify contracts or parts thereof ; or discharge parties— 
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much less to destroy property, or the cause and motive of contracts, while 
the power above the government (that created the government as its 
agent) can do all these things. It is also obvious that legislators and 
judges cannot recognize and enforce as valid, any part of those lifeless 
remains, blasted and scattered by the fatal stroke! but that all their 
proceedings, laws, orders and decrees, must consist with and be ancillary 
to their sovereign’s act. And it is also obvious that it were absurd to ask 
the creature, i. e., the government, or any department thereof, to com- 
pensate for what the creator has destroyed, especially as no power has 
been given to do so. The sovereign has not only impaired, but it 
has destroyed the obligation of these contracts, and there can be no 
remedy ! 

2. It is contended thiat the defendant is still bound by the unexecuted 
part of the contract, while the plaintiff is bound to no obligation at all. 
In the attempt to limit the warranty to the matter of title and redhibitory 
defects, it is forgotton that these warranties exist without words—-(C. C. 
2450, 2451, 2477; and that this construction makes the phrase ‘‘ warranted 
slave for life” of no effect, although the law (C. C. 2479) expressly pro- 
vides that ‘‘ the parties may by particular agreement add to the obligation 
of warranty, which results of right from the sale or diminish its effect ” 
and, moreover, it violates that-well-known principle of interpretation, 
that we must not construe that which is unambiguous, unless the language 
leads to a positive absurdity or inconsistency, C. C. 1940. So far from 
this being the case, it would be a positive absurdity to say that the phrase 
‘warranted slave for life,” only means what by law is ‘‘implied in every 
sale.” ©. C. 1757. It also violates the rule, that interpreting a deed, 
every part of it must be made if possible to take effect, and every word 
must be made to operate in some way or other. Broom’s Legal Maxims, 
414—Shep. Touch. 84. But, says the opponent, it refers only to status at 
the time of sale. ‘* Warranted slave” would be enough for that, and no 
words could add force to the phrase. ‘‘ For life” means nothing, if not; 
a continuance of ‘hat status, i. e., a continuance in the status of a slave 
during natural life. The language is too plain for construction ; but if 
the seller should succeed in making it doubtful, ‘‘ any obscure or ambigu- 
ous clause is construed against him.” C. C. 2449. Asin common law, 
the deed is construed most strongly against the grantor. Itwill be shown 
hereafter that the articles on eviction and warranty have no application 
to this case. 

8. Thave read, in some judicial opinion, that ‘‘ no one can guaranty 
against the acts of the government, because no one can oppose the will of 
the sovereign.” 

This is an admirable specimen of the petitio principii. In the first place, 
the Judge forgets that the sovereignty is one thing, and is in the people, 
and the government is another thing, and is out of the people, but exists 
and acts by virtue of their delegated power ; in other words, the people, 
as a republic, govern themselves ; and the government is their contrivance 
for doing so. No ‘“‘guaranty against the acts of the government,” indeed! 
Why the sovereignty itself has guarantied us all against the very act in 
question, as well as all other illegal and unjust acts, by establishing 
equality ; by commissioning said government only to do justice ; by not 
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delegating the power to do this thing, and prohibiting the use of : all 
power not delegated ; and by declaring that no man shall ‘ be deprived 
of his life, liberty or property, without due process of law,” as all the 
States of the Union severaliy declared in their preéxisting constitutions, 
and afterwards jointly declared in their Federal one. At all events, this 
contention is baseless, because there is no ‘‘ act of the government” in the 
premises, to give rise to any question of ‘‘ guaranty against the acts of the 
government.” 

Again, if the Judge mean by this phrase, that no one shall by his way. 
ranty help to resist, violate or nuilify the acts of the government, I quite 
agree with him ; but I feel confident that there is no illegality or impro- 
priety in a party wrrranting or insuring one, whom he contracts with, 
against a loss caused by governmental action. And if the plaintiff jp 
in this case, has not from the general stipulation of warranty, or from 
the warranty of title and possession implied by law, previded an exception, 
he must suffer, for he might have guarded himself. In Paradine v. June, 
27 Alleyn, it is held that when a party by his own contract creates a duty 
or charge upon himself, he is bound to make it good, if he may, notwith- 
standing any accident by inevitable necessity, because he might have 
provided against it by his contract; and, therefore, if the lessee covenant 
to repair a house, though it be burnt by lightning, or thrown down by 
enemjes, yet he ought to repairit. See also Harrison v. Lord North, 1 
Ch. ca. 84. Under the law, the plaintiff in this case has undertaken the 
warranty in question, and has not provided against the loss by the act of 
the sovereignty. But for this exercise of sovereign authority, the vendee 
would have the right of action against him. In the somewhat similar 
case of Mittelholzer v. Fullarton, (6 Adolphus & Ellis, Q. B. Reports, N. §.) 
arising in the West Indies, the appellate Court in England, while deciding 
that there was no guaranty in point of fact, conceded that ‘if there had 
been a guaranty (of the services, for the term of six years, of 153 appren: 
ticed laborers), and it had been broken, there would have been a right 
to a cross action.” 

It is the plaintiff who, if any body, must apply to the sovereignty for 
compensation. But in truth, he and the defendant are both discharged 
by the State from the dissolved contract. 

4. For the loss of the slave by emancipation, the purchaser must look 
to the government. If the government takes your property for works of 
public utility, you have no recourse against your vendors, but against the 
government alone.” 

Which government ; the State or the Federal? Both are alike, crea- 
tions of and subordinate to the sovereignty. It cannot be the Federal, 
for it did not do the damage. It had no right to destroy (as it had not 
to establish) any tenure of property ; so it would be absurd to ask it to 
compensate. Moreover, it utterly lacks power, not having been commis- 
sioned by the State or ‘‘ the people,” todo so. The same reasons apply 
to the home government of Louisiana. * % * * % 

These are not only sufficient replies to the above obiler diclum of the 
Judge, but to the common remark, that ‘‘ the arguments of the defence 
are proper in a claim to the legislature for compensation.” 

But further, the legislature, especially the Federal, has no right to take 
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property for a purpose ‘of public utility,” unless such purpose and the 
power be in the constitution. No power to take a slave, much less all 
slaves, for any purpose, is given, more especially as the pretended use, 
was not use at all, but simple destruction of the very right to use! And 
moreover, there is no ‘‘ purpose” or ‘‘ work of public utility,” that the 
“taking” of the right of property in aslave, would be necessary to 
accomplish. ‘‘ The government takes your property for works of public 
utility!” Who could imagine that this judicial phraseology meant the 
abolition of slavery by sovereign power ? 

It is quite obvious, that neither the sovereignty (nor the government) 
has taken any property at all, and of course has not used it. But it has 
declared that such property is no longer property ; it has abolished the 
tenure. ‘Private property for works of public utility,” indeed ! 

5. The Code throws the loss on the vendee. ‘‘ Res perit swo domino.” 
This is the main point in the able brief for the plaintiff, in the case of 
Knox v. Duplantier. 

Article 2442, provides (under certain modifications as to delivery in 
2443-4) that as soon as the contract of sale is complete, the thing is at the 
risk of the buyer. And Article 2511, glossed by 3522, 2 7, provides that 
if the thing perish by a fortuitous event, (that is, an event which ‘‘ hap- 
pens by a cause we cannot resist,”) the loss is the buyer’s. Article 1892 
is also quoted, but as it cannot be said that ‘all that was intended by the 
parties was carried into effect at the time,” for the intent to pay the price 
is not yet effectuated ; the article does not apply. Moreover, for the 
same reason, the loss in the case at bar has not occurred depuis que la 
vente arecu sa perfection. The article can only have reference to an exe- 
cuted contract. 

But let us pass all doubts and queries, and concede that the loss in this 
case is the buyer’s, if the thing perish by a fortuitous event, after deliv- 
ery. Then comes the important question : Do these three ideas concur 
in our case, as they must, in order to bring it within the above articles : 
Ist. The idea of the thing ; 2d. That of perishing ; 3d. That of a fortu- 
itous event. Ist. We may admit the negro to be the thing ; 2d. This 
thing perishes only by death. But let us reason: If the sovereign say, 
as it can rightfully do, that my books shall be property no longer ; or if 
it declare that a watch, a horse, dogs, or certain animals ferw nature, that 
have been regarded as property shall be property no longer, would that 
be the perishing or destruction referred to? No; because the identical 
thing still exists unimpaired; and, besides, fortuitous events do not 
merely destroy tenures, and leave uninjured the things held. In this 
case, the thing exists just as a dog, book, watch, or horse may, after the 
owner is dispossessed by loss or theft. The thing has not perished. 
3d. Is the abolition of the slave tenure a fortuitous event? Such event 
is something accidental, e. g., a thunderbolt, freshet, crevasse, tornado, 
fire, collision, striking a snag, violence, a mob, etc., etc.; but the act of 
the sovereign is no fortuitous event, (any more than an act of the legisla- 
ture, ora judgment of the Court would be) for it isa most deliberate 
exercise of sovereign will by virtue of its conceded right, and upon a 
professed principle of morality and natural law. ‘‘ Fortuitous events,” 
indeed ! , 
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We may then decisively; say, that these articles can have no applica. | 
tion. Let us proceed to examine some others which are cited against ys 
as to eviction and warranty in the aforesaid brief. 

Eviction is the loss the buyer suffers from the claim or right of a third 
person to the thing. C.C. 2476. ‘* Third persons” are all who are not 
parties. 3522. The plaintiff cites 2476, Domat, p. 230, Nos. 371, 374; 
also p. 174, No. 190 ; also Pothier, p. 54, No. 93, repeats his puler-noster, 
res perit suo domino, and seems to think he has clinched the nail. Let ug 
see. 

Eviction (from evincere to overcome—to prevail in law), must mean loss 
in pursuance of a judgment in favor of a paramount title (see Burrill’s, 
Bouvier’s, and Webster’s Dictionaries), especially as under the law, no 
person can be deprived of property without due process of law; so saitl - 
the sovereign! Now there has been no judgment of eviction ; no right 
of athird person has prevailed in law. Hence these articles do not 
apply. x x * x * 

6. Finally, let us notice a question put from the bench during the argu- 
ment, involving a very common fallacy: ‘‘ Shall we throw all the loss on 
the plaintiff?” I trust the Court will ex oficio note tke defendant’s cost 
of keeping the slave—say for four years ; the interest for that time of the 
unproductive capital represented by the slave and the correlative land ; 
the loss of the slave by emancipation ; the consequent abatement of the 
value of the land, improvements, and other property, directly caused by 
the loss, to say nothing of other direct or indirect losses, and of moral 
and mentalinjuries! The truth is, the debtor has lost more than the 
creditor, even if the latter do not recover ; and I now submit that the 
real question is: Shall the debtor lose as much more, in order that the 
creditor shall lose nothing ? for the Court must give judgment for prin- 
cipal and interest, if for anything at all; and this, while ruining the 
defendant, would enable the plaintiff to escape absolutely unharmed by 
the war or the emancipation ! Would we thus be doing equity or equal- 
ity, as a sovereign ? 

No! this is all error! The sovereignty intended that the tree should 
lie as it fell ; and that those should suffer who were in the way. For this 
conclusion, there are two unanswerable reasons: Ist. The abolition of 
slavery was a deliberate act of war, consummated by conquered and ab- 
ject States under dictation ; and it is not belligerent-like to make or 
cause reparation except by or under treaty. 2d. The precedent which 
England had set of compensating for slaves as property, was avoided ; 
and no cure, compensation, remedy or recourse was provided for, and no 
reclamation is legally possible. No wound is to be healed, except by the 
vis medicatric nature ; and no ruinis to be repaired except by labor, 
reproductive energy and time, 


TauiaFERRO, J. This suit is brought on a promissory note for the sum 
of $452, with interest, from the 26th February, 1861, the time of the matu- 
rity of the note. 

The defence is: 

1st. The prescription of five years. 

2d. Failure of consideration, arising from the emancipation of slaves 
by the sovereign authority. 
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Judgment was rendered for the sum specified in the note, but without 
interest. 

The defendant has appealed. 

The plaintiff prays an amendment of the judgment, allowing him the 
interest claimed. 

It is admitted that the consideration of the note was the price of an 
African slave sold at a succession sale. 

The first ground of defence we deem it unnecessary to consider. 

For the reasons assigned in the case of Wainwright v. Bridges, lately 
decided by this Court, the second ground of defence must prevail. 
It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed; and it is further 
ordered, that judgment be and is hereby rendered in favor of the defen- 
dant, releasing her from the obligation of paying the note sued on, the 
plaintiff and appellee paying costs in both courts. 

Justices Lapavuve aud Insuey dissenting. 





For the reasons given in our dissenting opinion, in the case of Wain- 
wright v. Bridges, lately decided, we dissent to the judgment in this case, 
Joun H. Iusuey, 
Associate Justice of the Supreme Court. 
ZENON LABAUVE, 
Associate Justice. 





No. 936.—Roxperr H. Bayty, Curator, etc., ». Taomas McKnieurt. 


Where property hag been sol! at succession sale, and notes executed for the price, with a stipulation 
in the act of sale and mortgage, that the property sold remains specially mortgaged and hypothe 
cated, with privilege of a vendor in favor of whoever may be the future holder of the notes, any 
fature holder of the note» may obtain an order of seizure and sale of the property mortgaged, in 
his own name, by exhibiting the notes and act of mortgage, or, in any legal capacity, such as 
curator, without exhibiting letters of curatorship. 

Obligations, executed prior to the first of October, 1862, need no internal revenue stamp to give them 
validity. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Roselius & Philips, for plaintiff and appellee. Field & Shackleford, 
for defendant and appellant. 

LaBavve,J. This is »n appeal taken from an order of seizure and sale, 
granted on four mortgage promissory notes, dated 22d March, 1862, signed 
by the defendant, and by him endorsed in bla:k. 

The defendant and appellant urges that the case should be dismissed, 
because the evidence upon which the said order is founded, is insufficient 
and illegal, inasmuch as plaintiff saes as curator of a succession, and he 
has filed no letter of curatorship, and because the notes sued upon were 
not stamped when used, with the proper revenue stamps according to the 
acts of Congress on that subject. 

41 
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Three notes were executed as part of the price of certain property sold 
to defendant, at the sale of the succession of Thomas B. Poindexter, and 
a mortgage was retained on the property to secure the payment of said 
notes, which are declared in the act to have been subscribed by the pur. 
chaser to his own order, and also to have been endorsed by him. It is 
stated in the act of sale and mortgage, that in order to secure the pay- 
ment of said notes, with all intetests thereon as aforesaid, the herein above 
described and conveyed property is and hereby remains bound, mortgaged 
and specially hypothecated with privilege of vendor, in favor of the sue- 
cession of the said late Thomas B. Poindexter, or of whomsoever may be 
the future holder or holders of said notes. Auy holder of said notes, by 
exhibiting the same, together with a copy of the act, was entitled to an 
order of seizure and sale in his own name, or in any legal capacity, such 
as curator, etc., without producing letters of his alleged capacity, 
Louis Marthe v. George McCrystal, 11 An.4. Race & Foster v. Owen Bruen, 
11 An. 34. Montgomery, Executor, v. Myers, 2 An. 276. Rice, Curator, vy, 
David Davis, 14 An. 435. 

The other objection, that the notes were not stamped when used, with 
the proper internal revenue stamps, according to the acts of Congress on 
that subject, cannot be maintained. 

No stamp is necessary upon an instrument executed prior to the Ist of 
October, 1862, to make it admissible in evidence. In this case the notes 
were executed on the 22d March, 1862, we have lately so decided in the 
case of Frederic Baur v. Richard Shackelford, not yet reported. 

We are of opinion that the District Court did not err in granting an 
order of seizure and sale. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 





No. 940.—Manvet Bonnin v. Dr. Josepx Exniorr. 


Malicious slander will be punished by the infliction of damages commensurate with the aggraved 
character of the language used. The doctrine in the case of Mohrman vs. Oshe, 17 A. @ 
reaffirmed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
A. Sambola & Ducros, for plaintiff and appellee. Geo. L. Bright, for 
defendant and appellant. 

Howett, J. The motion to dismissthe appeal in this case is unfounded, 
and must be overruled. 

The defendant has appealed from a judgment, in the sum of one thous- 
and dollars damages, for slander. 

The words charged are clearly proven, 9nd are of a very defamatory 
nature ; but defendant’s counsel contends that they were uttered in an 
ebullition of passion, without malicious motive, and carry with them no 
pecuniary responsibility. The circumstances detailed in the record, do 
not, in our opinion, bring this case within the application of this doe- 
trine. It is true, defendant gave vent to a sudden burst of passion ; but 
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there was nothing in the language or conduct of the plaintiff on the occa- 
sion, to elict or excuse it ; while the opprobrious epithets were repeated 
by him in plaintiff's shop, and on the banquette, and one of them again 
used in an interview sometime afterwards with one of the witnesses. The 
ruling in the case of Mohrman v. Oshe, 17 A. 64, supports the decision in 
this. 

Judgment affirmed. 








No. 918.—N. C. Fouser & Son v. W. 8S. Suaveurer et als. 





Defendants had their domicile and resid in one parish, where they had resided for a number of 
years, from which they removed temporarily to an other parish, to avoid the dangers resulting 
from the late war, where they engaged in busi , and participated in one or two elections by 
voting, without doing any other act, or signifying their intention of a change of domicile: Held— 


That these acts, of themselves, are not sufficient to cause a ge of domicile, and the parties 
must be considered as stil! residing at their former domicile, where they must be sued. 








PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
W. F. Kernan, for plaintiffs and appellants. Burgess & Chaney, 
Dunn & Haron, for defendants and appellees. 

TatiarerRo, J. The defendants are sued as acceptors of certain drafts 
drawn in plaintiffs’ favor by Young & Holmes. W. 8. Slaughter and 
Alexander Smith, the parties sued, except to the jurisdiction of the 
Court, on the ground that the parish of East Feliciana is not in the parish 
of their domicile. The exception was sustained, and the suit dismissed. 
Plaintiffs have appealed. 

Bat the one question is here presented: Were the defendants domi- 
ciliated in the parish of East Feliciana at the time this suit was 
instituted ? 

It is shown that both Smith & Slaughter resided in Jackson, in East 
Feliciana, before and at the time of the institution of this suit ; that the 
latter had resided there about a year before that time, and the former 
since 1862, a short time after New Orleans was taken by the Federal 
forces. 

It is also shown that Slaughter rented a house in Jackson, and has been 
living there, and that Smith’s family resided in the parish of East 
Feliciana. 

It is further shown that both have, during their residence in Jackson, 
attended elections there, and also that on one or two occasions they voted 
there. 

Smith, it is proved, was trading in cotton in that parish. 

This evidence, we think, overbalanced by the weight and general drift 
of the testimony on the other side. It is, we think, quite clearly shown 

_ that Slaughter has a domicile in the parish of East Baton Rouge ; that he 
lived on his plantation in that parish, near the Mississippi river, from 
whence he was within range of the cannon on board the Federal gun- 
boats, and that he removed to Jackson to get out of the danger. It is 

proved that he always expressed his intention to return to his plantation, 
in East Baton Rouge. The same thing is established, in regard to Smith, 
whose constant declarations have shown an intention to go back to New 
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Orleans. The ill health of his wife detained him in Feliciana. The fact 
of these defendants having voted in Jackson, at elections, once or twice, 
is not conclusive against the opposite evidence. Irregular voting of this 
kind is of frequent occurrence, and it should not be allowed too much 
weight in determining questions of this kind. Persons who, like the de. 
fendants, during the late commotions, had to leave their domiciles ang 
undergo a temporary exile, during which they have constantly evinced 
the will and intention to return to their long established homes, should 
not be deemed to have changed their domiciles, from having engaged in 
trade during their sojourn, and from having voted occasionally at 
loosely conducted elections. 

We think the exception was properly sustained. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs. 





No. 1132.—RicHarp Taytor v. P. G. Monan, Comptroller, and M. F. 
Pratt, Deputy Comptroller. 


Where property leased is encumbered with a servitude, or privilege of a date anterior to the lease, 
the lessee takes the property subject to the encumbrances; and he cannot maintain an action to 
prohibit the use of the former privileges granted on the property. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Hays, Adams & Moise, for plaintiff and appellant. H. D. Ogden, for 
defendants and appellees. 


Brief of H. D. Ogden, for defendants and appellees.—On 24th March, 
1865, the legislature passed an act in these words: ‘‘ That the city cor- 
poration of New Orleans be and are hereby authorized to build a good 
and suhstantial foot bridge on the New Basin Canal, at the intersection 
of Liberty street.”” ‘‘ That said bridge be so constructed as not to pre- 
vent the free egress and ingress of vessels.” 

The Common Council of New Orleans, in conformity with the above 
permission, passed resolution No. 148, N. S., (annexed to plaintiff's peti- 
tion) authorized the comptroller to sell ‘‘ the building of a foot bridge 
across the New Canal Basin, at the foot of Liberty street,” according to 
the plans and specifications on file in the Surveyor’s office. 

The comptroller advertised for sale a bridge ‘‘ across the New Canal, at 
the foot of Liberty street.”’ 

Voluminous testimony has been offered to show the extraordinary dam- 
age which would accrue to the lessee from the building of a bridge, con- 
structed in any manner or way. By the evidence, no plan could be 
adopted to prevent the loss. It is even estimated, that the damage would 
amount to at least one hundred thousand dollars for each bridge. The 
whole testimony, however, is irrelevant ; the only question is, had the 
lessee vested rights, which would be impaired by the construction of the 
bridge. It is not alleged, that the bridge to be constructed would prevent 
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such free egress and ingress of vessels as was intended to be understood 
by the words of the act. * * x x * 

We respectfully submit, that when the plaintiff obtained the lease of 
his canal and the lands adjoining, it, was with all the encumbrances and 
servitudes attached, as well as the rights and privileges appertaining 
thereto. The act of 24th March, 1865, imposed a servitude in favor of 
the city. It was a public act, and the plaintiff was bound to knowit. It 
was a right given and vested in the city at the time that plaintiff acquired 
his rights. The State being the owner of the adjacent lands, and giving 
the right so to construct a bridge, necessarily gave with it all such grants 
and permissiors as may be necessary for the exercise and enjoyment of 
the right. This must be implied. The act of 1865 bestowed a servitude 
on both—the canal and land. 






































Howett, J. On the 24th April, 1865, the Legislature of the State 
passed an act authorizing the city of New Orleans to construct a foot 
bridge across the New Basin Canal, at the intersection of Liberty street. 
On 10th July, 1866, the Common Council authorized the comptroller to 
sell the building of a bridge at said point, and said officer advertised the 
sale thereof; whereupon the plaintiff, who had on 6th March, 1866, leased 
the said canal, with its property, rights and privileges from the State, 
enjoined the said comptroller from proceeding with said sale, on the 
ground that the construction of said bridge would injure his rights under 
his said lease. 

Judgment was rendered in favor of defendants, dissolving the injunc- 
tion, from which plaintiff appealed. 

The right to construct the bridge in question, had been accorded to the 
city corporation by the State, prior to the lease of said canal to plaintiff, 
which passed to him with the encumbrances and servitudes established, 
and not excepted by the State, his lessor. The lessee cannot contest, the 
title of his lessor; but it is not pretended that the State had not the right 
to grant the privilege of building the bridge. 

Judgment affirmed. 
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No. 998.—Epwarp Conery v. C. F. Hayes et al. 


After the termination of the partnership, no admissson or acknowledgment, by one of the partners, 
of the correctness of an account made before the dissolution of the partnership, is legal evidence 
against the other members of the firm. 

The admission of a partner, after the dissolution of the partnership to a third party, that an account 
made before the dissolution is correct, where the amount is over five hundred dollars, is not con- 
clusive against him. C. C. 2357. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
Randolph, Singleton & Hardie, for plaintiff and appellee. B. Egan, 

for defendants and appellants. 
Itstzy,J. ‘The defendants, C. F. Hayes, Barry Hayes and C. D. Hayes, 
are sued by the plaintiff to recover from them, as commercial partners, 
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owning the steamboat Starlight, engaged in the carrying trade, the sum of 
sixteen hundred and thirty-one dollars, with interest, for boat stores and 
necessary supplies, furnished the said boat, between the 25th February, 
1862, and the 12th February, 1863. 

The defendants separated in their answers; each pleaded the general 
issue, and the prescription of oné and three years. 

Afterwards, each of them filed an amended answer. Barry Hayes 
claimed to have been always the sole owner of the boat, and C. F. and G, 
D. Hayes denied ever having had any interest in her. 

Judgment was rendered in the lower Court in favor of the plaintiff and 
against all the defendants, in solido, for the amount claimed, interest and 
costs. 

The testimony in the record establishes that, during the whole period 
which the amount embraces, the defendants were the joint owners of the 
Starlight. There was no special contract of partnership, but the nature 
of the business done during that period by the boat on account of the 
said owners, constituted them guoad hoc, commercial partners, and they 
became liable in solido for the current debts of the boat. 

The property, or ownership of the boat, was not brought into the part- 
nership; it was the mere wse of it. See Owens v. Davis, 15 An. 23. 2 Rob, 
229. 6 An. 293. 14 An. 437. And when the use of the boat ceased to be 
available for any purpose, as it did by the seizure and detention of it 
by the United States military authorities, the partnership terminated, and 
the individual members merely retained their title to und interest in the 
boat, as joint owners. 

After the terminaticn of the partnership, no admission or acknowledg- 
ment by a partner of the correctness of the plaintiff’s account could be 
deemed legal evidence against the others. 5 Rob. 172. 6 R. 127, 256. 
11 Rob. 458. 12 Rob. 252. 2 An. 272. 

The acknowledgment, in writing, made by C.F. Hayes, that the plain- 
tiff’s account was correct, is conclusive against him, and thence no pre- 
scription but that mentioned in the C. C. 3508, applied to it. 

As against C. D. Hayes and Barry Hayes, the claim is not established 
by legal evidence. 

Neither the plaintiff’s books nor the testimony of the clerk, whose in- 
formation was derived exclusively from the books, and from no other 
source objected to, was valid testimony. This doctrine is well settled in 
our jurisprudence. Byrne v. Grayson, 15 An. 457. 2N. 8.509. 4N.8. 
383. 12 Rob. 407. 12 An. 770. 

This evidence, and the admission of C. F. Hayes being excluded as 
‘against C. D. and Barry Hayes, there is not sufficient evidence to charge 
either of them. 

Barry Hayes did, according to the testimony of one witness, admit the 
account to be correct ; but the claim exceeding five hundred dollars, and 
there being no corroborative testimony, it fails tomake the demand against 
him certain. Art. 2257, Dartes v. Decuir, 5 Rob. 480. Succession of Segond, 
7 Rob. 111. McRae v. Marshall, 1 An. 29. 

It is therefore ordered, adjudged and decreed, tLat as far as the judg- 
ment of the District Court is against C. D. Hayes and Barry Hayes, and 
in favor of the plaintiff, it be annulled, avoided and reversed. It is fur- 





— ve 

















NEW ORLEANS, JUNE, 1867. $97 
Conery v. Hayes. 








ther ordered that the judgment be and it is hereby rendered in favor of 
these two defendants, and against the plaintiff, with costs in both courts. 
It is further ordered, that so far as the said judgment of the District 
Court is in favor of the plaintiff and against the defendant, C. F. Hayes, 
that it be affirmed, the costs of uppeal to be paid by that defendant. 





No. 937.—Sypney B. Roperrson v. A. Levy anp Wrre. 


An agent cannot bind his principal on a promissory note, under a general power of attorney. To bind 
the principal on the note tne power of the agent must be express and special. O. CO. 2966. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
M. Grivot, for plaintiff and appellee. Hd. Philips, for defendants 
and appellants. 

Instzy, J. A motion is made to dismiss the appeal in this case, on 
several grounds, but the facts stated to sustain the motion do not appear 
in the record. 

The appeal is regular in every respect, and the motien to dismiss is 
overruled. 

The only evidence found in the record to sustain the judgment of the 
lower Court is the promissory note sued on, purporting to have been 
signed by J. Levy, as agent for Mr. and Mrs. A. Levy, and the considera- 
tion of the note is stated to be for supplies for the Hope plantation. The 
defendants were interrogated on facts and articles—first, in relation to 
the genuineness of the signature of J. Levy on the note ; and second, as 
to whether Jules Levy was the agent, and empowered to administer their 
Hope plantation, in the parish of Pointe Coupée. These taken for con- 
fessed, merely prove the signature of J. Levy, and that he was the agent, 
and empowered to administer the Hope plantation of the defendants. 

The agent had only general powers of administration, but no special 
authorization to sign the note for the defendants is shown. C. C. 2966, 
Nugent v. Hickey, 2 An. 358. 

It is neither alleged nur proved, that the wife was separate in property 
from her husband, or that the debi inured to her separate benefit; on the 
contrary, the allegation that the note was given for supplies for a plan- 
tation belonging to Mr. and Mrs. Levy, show that it was a community 
debt. 14 A. 712. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed ; and it is further 
ordered, adjudged and decreed, that judgment be and it is hereby ren- 
dered in favor of the defendants and against the plaintiff, as in case of 
nonsuit, and that the plaintiff pay the costs in both courts. 





No. 1382.—Jonn ArrowsmiTH v. N. H. Rapperae et al. 


To entitle a party to an appeal it must be shown that he has an interest in maintaining or reversing 
the judgment of the lower Court. 
No damages will be allowed on appeal, except on moneyed judgments. C. P. 907. 
eee from the Sixth District Court of New Orleans, Dupiantier, J. 
P. Soulé and Jas. C. Walker, for plaintiff and appellee. Buchanan 
é& Gilmore, for defendant and appellant. 
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TattaFERRO, J. This case is before the Court, on a motion to dismigs, 
The plaintiff brought a petitory action against Rappelge, to recover six 
squares of ground lying within the city limits. Subsequently by amendeg 
petitions, he caused first, Mrs. McCormick, and afterwards Giraud, to be 
made parties defendants to the suit. He sues the first two for six squares 
of ground, and the third, Giraud, for one of the six squares. Girand 
called Mrs. Ann Hook, Gaston de Pontalba and Alfred de Pontalba ip 
warranty. 

Pending the delays to call in the warrantors the plaintiff took judgment 
final against Rappelge alone. From this judgment Giraud took an 
appeal. 

The plaintiff and appellee moves to dismiss the appeal, on the grounds: 

1. That the appellant has no interest in the judgment appealed from, 
and has not been aggrieved by it. 

2. That the appellant has not made his co-defendant, Rappelge, and 
his warrantors, parties to the appeal. 

We are of opinion that the appellant was not required to make his eo- 
defendant and warrantors parties, as we do not see what interest they can 
have in the judgment being maintained. 

Nor is it clear that the appellant himself has any interest in, or that his 
rights are affected by the judgment rendered against his co-defendant, 
Rappelge. The appellant is not a party to that judgment. It determines 
only that the plaintiff is owner as against Rappelge. The appellant, it 
seems, would lose nothing, if the judgment against Rappelge were main- 
tained, and gain nothing by its reversal. 

The appellee prays dumages fora frivolons appeal. The judgment 
appealed from is not what is termed a money judgment, and damages 
cannot be allowed. C. P. Art. 907. 

It is therefore ordered that the appeal he dismissed, at the costs of 
appellant. 1N.S. 4N. 8.342. 2 Rob. 391. 


I RRA eee’ 


No. 927.—James H. Bowman v. Jamzs GONEGAL. 





A contract was entered into, during the existence of the late war, between defendant, residing in the 
city of New Orleans, after the occupation of the city by the Federal forces, with John J Pettus, 
then Governor of Mississippi, one of the so-called Confederate States, for the supply of the so- 
called Confederates, with a large quantity of salt and other goods, in exchange for cotton and 
other produce: Meld—That the contract so made is illegal on its face, absolutely null and void, and 
cannot be judicially enforced. 

The Supreme Court of Louisiana will not lend its aid to settle disputes relative to contracts reprobated 
bylaw. It will notice their illegality ex officio, and allow it to be suggested without any plea, and at 
any stage of the proceedings. 

A contract must have a lawful purpose, andif it have an unlawful cause—if it be contrary to good 
morals or public order, it can have no effect. 


PPEAL from the Fourth District Court of New Orleans, T/éard, J. 
A Harrison & Hunton, for plaintiff and appellant. Sullivan, Billings & 
Hughes, for defendant and appellee. 

Brief of Harrison & Hunton, for plaintiff and appellant.—The Court be- 
low dismissed the petition. because, in its opinion, the contract with 
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Governor Pettus was illegal, and because that illegality vitiated the con- 
tract between plaintiff and defendant. 

With all due respect for that Court, we insist that Bowman’s right to 
the $5,000 is in no manner affected by the illegality of those contracts, 
even if they be illegal. 

If those contracts were legal they would, of course, present no obstacle 
in the way of a recovery by plaintiff. If, however, they were illegal, it 
was the duty of the parties to abandon them. The parties did abandon 
these contracts by a failure to execute them. But whether they were 
abandoned or not, the plaintiff had the right to withdraw the money 
advanced by him for an illegal purpose, (if it was illegal) at any time 
before it was applied to that purpose, and thus in the exercise of a clear 
right this suit was brought. 2d Parson’s Contracts, page 253. 

Thus, money staked asa bet on an election, or any unlawful game, 
may be recovered at any time before payment to the winner. See 2d 
Smith’s Leading Cases, top pages 507, 308, 458; 2d Kent, side pages, 467, 
468. 

The law recognizes a locus penitentie, and this locus penitentie continues 
until the illegal purpose is consummated. 

Had the contract with Governor Pettus been carried into effect by 
Gonegal, plaintiff would have had an equal interest in the profit and loss 
thereof as partner, and even if it were illegal, yet under the decision of 
the Supreme Court of the United States, in the case of Brooks v. Martin, 
2d Wallace, page 70, this Court would not permit Gonegal to 
rely on the illegality to secure the profit to himself, or to defeat plaintiff's 
right to an account. 

That contract, however, was not carried into effect, nor is plaintiff 
claiming any rights under it or under either of them. There is no mode 
for the enforcement of a right under an express contract, except by a spe- 
cific execution, or by damages for a breach of it; plaintiff, however, claims 
neither the one nor the other. Any such claim, under an illegal contract, 
would be defeated on the well-established principle, that the Courts will 
not aid in the enforcement of an illegalcontract. So far from attempting 
to enforce either of these contracts, the present action is based on the 
fact, that these contracts were abandoned by common consent, or that it 
was impossible or unlawful to carry them into effect; and, therefore, that 
plaintiff was, in either of these events, entitled toa return of his money. 

But, are these contracts illegal ? 

The Courts never presume illegality, and therefore never pronounce a 
contract illegal, if it be susceptible of any other interpretation. ‘See 
Henning’s Dig. (new omens = vol., page , Art. 17 ; also page 1012, 
Article 1. # 

Brief of Sullivan, Billings & Hughes, for defendant and appellee.— 

 s * II. We shall now proceed to show that the advance 
of this Confederate currency, the whole transaction entered into and 
enterprise contemplated by the parties were illegal, and that the illegality 
was of such a nature as to preclude any action being maintained, either 
based on this advance or directly on the contract, or springing out of 
anything done as an inducement or aid connected with it. 
42 
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First. The five thousand dollars, being in currency issued by the so- 
called Confederate States, and having been advanced by plaintiff to be 
used for the joint benefit of himself and defendant, cannot form the basis 
of an action. 

The Confederate notes were payable only in case the Confederate gov- 
ernment was acknowledged—only in case the rebellion succeeded. They 
were, therefore, pro tanio pledges for its success, and the inducing others 
to take them was nothing but the accumulating in the community motives, 
tending directly to the success of treason. Now the plaintiff seeks to 
recover for these seeds of destruction, which he says he passed to defep. 
dant to be scattered for their joint benefit. The case is stronger than the 
one put by Chief Justice Eyre, in Lightfoot v. Tenant, 3 Bos. & Pull. 356, 
of ‘‘the man who sold arsenic to one whom he knew intended to poison 
his wife with it.” For, while arsenic might be used for a good purpose, 
any disposition of the Confederate currency would be criminal. 

Secondly. The plaintiff asks the Court to hear his case, which is, that 
for the purpose of being admitted as a partner in a contract made between 
defendant and Governor Pettus, of Mississippi, he made an advance 
which he invokes the aid of the Court to enable him to recover back. 
Now, an examination of the references to this contract, pages, (5, 6 and 
7) shows that Gonegal entered into this contract with Pettus, in his capa- 
city as governor. It was therefore a contract to furnish the head of an 
organized community of public enemies with provisions. It was an offence 
punishable by our Articles of War, with death. 

Articles of War adopted by Congress, April 10, 1806, Art. 56: ‘* Who. 
soever shall relieve the enemy with money, victuals or ammunition, or 
shall knowingly harbor or protect an enemy, shall suffer death, or such 
other punishment as shall be ordered by the sentence of a court martial,” 
Revised U. S. Army Regulations, 1863, p. 494. 

And a necessary portion of the plaintiff’s case is, that he made his ad- 
vance to aid in carrying out this contract. 

Thirdly. The contract into which plaintiff was thus admitted, and for 
the furtherance of which he advanced whatever he did advance, was a 
contract by which Gonegal, a resident of New Orleans, agreed to carry 
across our lines into the enemy’s country some 50,000 sacks of salt. As 
to the illegality of the contract, in this respect, the attention of Your 
Honors is respectfully asked to point II, in the brief of defendant, in Fee 
v. Gonegal, No. 919. See Davis v. Holbrook, 1 An. 176. 

This was an action brought to recover $500, the amount of a bet depo- 
sited by plaintiff with defendant as stakeholder. 

The Court, after a thorough review of the decisions in the Federal and 
State Courts, as well as our own Courts, say (p. 179): ‘Before the ques- 
tion, whether the stakeholder shall be permitted to retain what does not . 
belong to him, stands another, which overshadows it, which is, whether 
the plaintiff can be heard when he asks the assistance of the Court to 
relieve him from the consequences of having violated the law. It is our 
duty to say that he cannot. The law leaves him where his conduct has 
placed him, ’ ° - 
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“Seenae, J. The present action grows out of the following agreement, 
entered into in Mississippi, on the 27th March, 1863, between the parties 
to this suit: 

«‘ Whereas, James Gonegal has this day entered into a contract with 
John J. Pettus, Governor of the State of Mississippi, whereby the said 
Gonegal agreed to exchange fifty thousand sacks of salt for cotton ; and 
whereas the said James H. Bowman and the said Gonegal have agreed to 
become partuers in the said contract; and, whereas, the said Bowman has 
advanced five thousand dollars in cash, to be used as capital in carrying 
the said contract into effect ; now, in consideration of the premises, it is 
agreed that the said Bowman becomes an equal partner with the said 
Gonegal, with said John J. Pettus, governor as aforesaid, and all profits 
and losses arising from said contract are to be shared and divided equally 
between the said Bowman and the said Gonegal, and if any other goods 
of any kind are brought from New Orleans by the said Gonegal, the said 
Bowman and Gonegal are to become equal partners in the same, and share 
equally all profits and losses arising therefrom.” 

And the present suit is to recover back from the defendant the five 
thousand dollars in cash, which was, by the agreement, to have been, but 
was not, used by the defendant to carry out the same. 

The answer of the defendant admits the receipt of the nominal amount 
claimed under the agreement, but avers that the said sum was advanced 
by the plaintiff in the currency of the so-called Confederate States, and 
that he was prevented from using it on account of the unexpected situa- 
tion of military affairs, and the change in the lines of the armies of the 
United States and so-called Confederate States, and he makes a tender of 
the amount in the same species of paper. 

There was judgment in the Court below for the defendant, and the 
plaintiff has appealed. 

It is urged in this Court by the appellee, that the cause of the agree- 
ment was unlawful and against good morals and public order; but it is 
contended on the other side, that the question of illegality, in the consi- 
deration or object of a written contract, is properly raised in only one of 
two modes: Ist. Where the contract, on its face, admits of no other con- 
struction but an illegal one. 2d. Where the contract is prima facie legal, 
and the defendant brings up the question by pleading and proving the 
illegality. 

It has been repeatedly held by this Court, that it will not lend its aid to 
settle disputes relative to contracts reprobated by law. It will notice 
their illegality ex officio, and allow it to be suggested without any plea, 
and at any stage of the proceedings. 2 Hen. p. 1007,%1. When it 
appears clearly that the agreement is for an illegal purpose the Court will 
dismiss the parties; but this is in the interest of public justice, and not of 
the party who seeks to profit by the acts of his adversary, of which he 
has been the participant. 6 An. 317. 

The question then is, whether the contracts between the Governor of 
Mississippi and the defendant, and between the plaintiff and the defen- 
dant, on which the plaintiff’s action is based, read in connection with the 
momentous events that were in progress at the time the contracts were 
execute], and which we notice judicially are stamped with illegality—if 
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so, the plaintiff's action must be dismissed. ‘‘ Ubi dantis et acceptantis 
turpitudo versatur non posse repeto decimus.” 

The object of the war then waged was on the part of one of the 
belligerents to sever the Union, and to destroy the government of the 
United States, and any contract that tended to aid in the consummation 
of that object was in direct violation of law, and it was manifestly with 
the interest of promoting this object that the contracts referred to were 
entered into. They were agreements to supply enemies of the United 
States, whilst a state of war was existing—with a large quantity of salt 
and other goods, of any kind, to be transported from New Orleans into 
the lines of the Confederate (so-called) army. 

There is nothing redeeming on the face of the contract referred to. It 
is in view of the then existing state of things, stamped with illegality, 
and nothing appears in the record to efface the taint with which it is 
imbued. Itis not even shown that the plaintiff voluntarily abandoned 
the speculation. 

In Brooms’ Legal Maxims, marginal paging, 643, a case is put which 
seems to have a practical bearing on the position which the plaintiff oceu- 
pies in this suit. Itis this: ‘If A agrees to give B money for doing an 
illegal act, B cannot, although he do the act, recover the money by an 
action; yet, if the money be paid, A cannot recover it back. So the pre- 
mium paid on an illegal insurance, to recover a trading with an enemy, 
cannot be recovered back, though the underwriter cannot be compelled 
to make good the loss. And at page 645, the author thus sums up the 
law, on the subject of illegality, as affecting the standing of parties in 
Court: 

‘*Upon the whole, then, it seems that the true test for determining 
whether or not the objection that plaintiff and defendant were in pari- 
delicto can be sustained, is by considering whether the plaintiff can make 
out his case otherwise than through the medium and by the aid of the ille- 
gal transaction to which he himself was a party. For instance, A based 
an illegal wager with B, in which C agreed with A to take a share ; B lost 
the wager, and A, in expectation that B would pay the amount on a cer- 
tain day, advanced to C his share of the winnings. B died insolvent 
before the day, and the bet was never paid ; it was held that A could not 
recover from C the sum thus advanced.”” The plaintiff, observed Gibbs, 
C. J., (Simpson vy. Bloss, 7 Taunt. 246, 250), says: ‘*The payment was 
on a condition which has failed, but that condition was that B, who was 
concerned with the plaintiff and defendant in the illegal transaction 
should make good his part by paying the whole bet to the plaintiff, and it 
is impossible to prove the failure of this condition without going into the 
illegal contract in which all the parties are equally concerned. 

We think, therefore, that the plaintiff’s claim is so mixed up with the 
illegal transactions, in which he and the defendant B were jointly engaged, 
that it cannot be established without going into proof of that transaction, 
and therefore cannot be enforced in a Court of law. 

In the case of Armstrong v. Foley, 11 Wheat. 258, as was said by this 
Court in Davis y. Holbrook, 1 An. page 178, the Supreme Court of the 
United States, through its organ, Chief Justice Marshall, lays it down, as 
a general principle, which is perfectly settled, that no action can be main- 
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tained on a contract, the consideration of which is wicked in itself, or 
prohibited by law; and the Court, after declaring valid contracts uncon- 
nected with the original illegal act, although remotely caused by it, 
continues : 

‘‘ But if the importation is the result of a scheme between the plaintiff 
and defendant, or if the defendant has any interest in the goods, or if 
they are consigned to him with his privity, in order that he may protect 
them from the owner, a promise to repay any advances made under such 
understanding or agreement is utterly void.” Duvis v. Holbrook, 1 An. 
178. Gravier’s Curator v. Carraby’s Executor, 17 La. 131. 

Acontract must have a lawful purpose—and, if it have an unlawful 
cause, if it be contrary to good morals or public order, it can have no 
effect. Civil Code, Arts. 1772, 1887, 1888, Pothier’s Obligations, 2 43 e 
seq; Bartle vy. Coleman, 4 Peters 186. 

Marcadé, differing from many jurisconsulls, imbued with the doctrine 
of the Roman law and taught by Pothier, that the law cannot be invoked 
to sustain an action based upon an illicit agreement. He says the articles 
of the French Code, identical with our own, will not permit one man to 
enrich himself at the expense of another. And that Article, 1376, C. N., 
declares in the most absolute manner, that whoever receives what is not 
due to him must restore it, without any distinction—why or how the thing 
not due came into his hands. This obligation of restoration with us, 
exists only in cases in which an alleged benefit arises from a lawful act. 

Our Courts will not condescend to decide controversies tainted with ille- 
gality or immorality, as ‘‘ Nemo allegans suam turpitudinem est audiendus.” 
They deem such agreements absolute nullities, and quod nullius est confir- 
mari nequit. 

It is therefore ordered, adjudged and decreed, that the plaintiff’s action 
be dismissed, at the costs of the appellant. 





‘No. 700.—Henry Samory v. Samvet M. Montcomery. 


Where a party, whilst residing in Louisiana, executes a mortgage on his property here, and afterwards 
removes with his family to another State or country, and remains absent for two or three years, 
leaving no agent in charge of his property, or authorized to represent him, nor housekeeper in 
possession of his former domicile and residence, with no known intention of returning, he must 
be regarded and treated by the mortgage creditor as an absentee, who in a suit against the property 
mortgaged, may cause a curator ad hoc to be appointed to represent the absentee, with whom pro- 
ceedings can be conducted contradictorily, and a valid judgment rendered against him. 

A — is entitled to an appeal within two years from the date of the judgment of the lower 

ourt. 

Where a party takes an appeal, as an absentee within two years, but more than one year from the date 
of the judgment appealed from, he cannot, after the appeal is granted, claim to be a resident, for 
the purpose of defeating the judgment of the lower Court, rendered in conformity with the pro- 
ceedings authorized by law, against absentees and non-residents. 


PPEAL from the Third District Court of New Orleans, Handlin, J. 
F. Filleul and Randell Hunt, for plaintiff and appellee. Wm. H. 
Hunt, for defendant and appellant. 
Brief of Randell Hunt, for plaintiff and appellee-—Samuel M. Montgo- 
mery appeals from a judgment rendered against him on the 8th December, 
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1863. His petition for an appeal was filed on the 15th J uly, 1865—more 
than nineteen months after the judgment was rendered and signed. 

He alleges that he is a resident of New Orleans; that the judgment wag 
obtained during his temporary absence from the State, and that by lay 
he had aright to take a devolutive appeal from said judgment at aby 
time within two years from the day of rendition. 

Tae right of appeal is essential to the correct and pure administration 
of justice, but the public good requires that the right shall be excrcised 
within a definite time, in order to put an end to litigation and uncertainty 
as to the law and the rights of individuals. 

Now, the law of this State, in regulating and fixing the time of appeal, 
has drawn a distinction between parties who claim the right. It divides 
them into two separate and distinctive classes—one class embracing and 
comprising all parties who reside in the State ; the other, all parties wha 
are absent from it. To the former, it allows one year; to the latter, two 
years for the exercise of the right; but each class is limited to its alloted 
time, and is prohibited forever thereafter from exercising it. Code of 
Practice, Art. 593. ‘‘ No appeal will lie, except as regards minors, after 
a year has expired, to be computed from the day on which the final judg- 
ment was rendered, if the party claiming the same reside in the State, 
and after two years if he be absent therefrom.” 

Content with this distinction and division the law makes no further 
discrimination between parties claiming appeals. It does not subdivide, 
separate and distribute into different and subordinate classes those who 
reside in the State or those who are absent therefrom. It deals in the 
general, and avoids, rejects or ignores the special and particular. It 
prescribes one general rule for all who reside in the State, including every 
one who resides therein. In like manner, it prescribes one general rule 
for all who are absent from the State, including every one absent there- 
from. Every party, then, who claims an appeal must fall within one or 
the other of these categories. He must be included either in the class of 
those who reside in the State, or in the class of those who are absent from 
it. If included in the first class, his right of appeal is barred by the 
lapse of one year; if included in the class of the absent, his right extends 
through a period of two entire years. 

Now, Samuel M. Montgomery either resided in the State, or was absent 
therefrom. If he resided in the State, no appeal lay on the 15th July, 
1865, the day of his petition of appeal, from the judgment rendered 
against him on the 8th December, 1863, because more than a year had 
expired after the judgment was rendered, and this Court must reject this 
appeal. But if, on the other hand, he was absent from the State, the 
the appeal did lie at the time he claimed it, because two years had not 
expired from the rendition and signing of the judgment. He can only 
maintain his appeal upon the ground that he did not reside in the State, 
and was absent therefrom. 

What, then, is his position? Did he reside in the State? If he did, 
his appeal is gone. If he did not, his entire argument against the judg- 


ment appealed from is futile. Which horn of the dilemna will he take ? 
* * *% * * * * 





In this condition of things the question presented itself to the plaintiff: 
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What was he 1 to do to secure his rights, and to obtain the payment of the 
large amount due him by the defendant, and of which he stood much in 
? 
“ had no alternative ; no means or recourse but to enforce his mort- 
gage right. The act securing that right, contained a confession of judg- 
ment in his favor, an@ expressly conferred upon him authority to seize 
and sell the mortgaged property under executory process. It went fur- 
ther, and waived and renounced, on the part of the mortgagor, the benefit 
of appraisement—dispensing with the same, and empowering the mortga- 
‘‘to seize and sell the property without appraisement.” 

The plaintiff, however, did not proceed in this summary manner, 
although he might have lawfully pursued his remedy via evecutiva under 
the mortgage, and might have had the property sold without appraisement, 
yet he would not. He adopted a milder course, and proceeded via ordin- 
aria. He obtained a judgment, and had the property appraised—a legal 
representative of Montgomery joining in the appraisement. All the other 
provisions of law, made for the purpose of securing to a debtor the full 
value of property sold under judgments of Courts of this State, were 
observed. The property was duly advertised, and all persons desirous of 
purchasing it had the opportunity of competing for it. It was sold at 
auction; it brought more than two-thirds of its appraised value, and was 
adjudicated to the plaintiff, because he was the highest bidder for it. * * 

First. He contends that he was not properly and duly cited; that the 
appointment of a curator ad hoc to represent him was not warranted by 
law; that there was no coniesiatio litis, and, therefore, that the judgment 
is a nullity. 

Second. That he had an attorney in fact, whose name appeared in the 
petition, and who was a resident of New Orleans, and no citation was 
served upon him. 

Third. The judgment, if not a nullity, must be restricted to the pro- 
perty mortgaged. 

Neither of these grounds is sufficient to support the defendant’s appeal. 
Let us examine them in the order in which they are stated, and 

First. The allegation that he was not cited in the Court below, and that 
the appointment of a curator ad hoc to represent him was illegal. 

His argument, in support of this ground, is substantially: 

‘** This is an action in personam. ‘The petition and the notarial records 
annexed, show clearly that the acknowledged residence of the defendant 
was in New Orleans. The law required the citation and petition to be 
served on the defendant, in person; or, if he was absent to be delivered 
to a free person, apparently above the age of fourteen years, living in the 
house. C. P. Art. 187-89. There is no other mode in which the citation 
and the petition in this case could have been served. Art. 190 of the 
Code of Practice is express: ‘‘ The petition and citation must have been 
served on the defendant in person, or left at his domicile, in the manner 
provided in the two preceding articles.” They were not so served.” 

‘The sheriff’s return on the citation was, ‘that he learned the defen- 
dant was out of the State.” This was not a substantial compliance with 
the Code of Practice. If the defendant was out of the State, he may 
have been temporarily absent, and the citation should have been served 
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at his domicile, to which it appears he has since returned. It is not the 
act of inhabitance (or residence) which constitutes the domicile, but the 
fact coupled with the intention of remaining. The plaintiff, therefore,’ 
was not entitled to have a curator ad hoc appointed to represent the defep- 
dant. There was no citation, no confes/atio litis in the case, and the judg. 
ment is a nullity.” 

The argument is well summed up by my learned colleague, Mr. Filleul, 
in these words: ‘‘ The theory upon which the appellant bases his hopes 
of success is, that the plaintiff’s action is a personal action, and that such 
an action cannot be prosecuted unless the defendant be served with pro- 
cess of citation, according to Arts. C. P. 189, 190, that is, personally, or 
at his domicile.” * ° ° ad 

Our law declares, that an action by which a person proceeds against one 
who is personally bound towards him, in order to compel him to pay what 
he owes to him, is a personal action ; and it is called personal because it 
is attached to the person bound, and follows him everywhere. It lies 
against him who has bound himself personally and independently of the 
property which he possesses. C. P., Art. 326. On the other hand, a real 
action relates to claims on immovable property or to the rights to which 
they are subjected. It lies to enforce the rights which a party possesses 
upon property. It not only lies against the debtor, in whose hands the 
property is, but it lies also against him who, without having contracted 
any obligation towards the plaintiff, is nevertheless bound towards him 
as the possessor of immovable property, on which the plaintiff claims a 
right. The action which the creditor brings, in order to have property 
which has been hypothecated or mortgaged to him by his debtor, seized 
and sold for the payment of his debt, isa real action. Where the creditor 
has no executory title against his debtor, he can only seize and sell hypo- 
thecated property after having obtained judgment in the usual form. 
But where he has such a title he may proceed either via executiva or via 
ordinaria. C. P., Arts. 7, 41, 42, 61, 62, 63. The mixed action partakes 
both of the real and the personal action. 

Now, what was the action instituted in this case ? What was its object? 
What judgment did it seek ? 

The plaintiff, in his petition, alleged himself to be the owner of certain 
promissory notes, amounting to $15,640, exclusive of interest, drawn by 

. the defendant, and secured by mortgage of a certain lot of ground, with 
the buildings thereon, forming the corner of Camp and Common streets, 
in this city. He prayed that the defendant be cited to appear and 
answer, and after due proceedings, condemned to pay the amount, with 
mortgage privilege upon the property described. 

Citation was issued. The sheriff returned it, endorsed as follows: 
Received, November 9th, 1863. After diligent search and inquiry made, 
S. McCutcheon Montgomery could not be found, and I learned that he 
was out of the State. Returned, November 18th, 1863. 

The plaintiff thereupon presented a supplemental petition to the Court, 
in which he set forth the absence of the defendant from the State. He 
alleged, ‘‘that he has instituted before this Court a suit against the defen- 
dant, a resident of this city, founded on obligations secured by mortgage; 
that the said defendant has been (ordered to be) duly cited, but after dil- 
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jgent search and inquiry made he could not be found, and the competent 
officer charged to deliver him the petition and citation, was informed that 
he was out of the State, as it fully appears by the sheriff’s return of the 
papers made in this case.” He proceeded to allege further, that 
“this suit is instituted for the purpose of subjecting the mortgaged pro- 
perty to the payment of said debt; but, as the said Samuel McCutcheon 
Montgomery is absent from the State, it is necessary to appoint a curator 
ad hoc to represent him, in order that judgment may be rendered contra- 
dictorily with the said curator in this suit.” 

The Court appointed a curator ad hoc, and after due proceedings, ren- 
dered a judgment in favor of the plaintiff and against the defendant, for 
the amount claimed, with lien and privilege on the property mortgaged. 

* x % * 

I leave this point with simply quoting the statement from 2d Annual, 
already referred to: 

‘One who owns real estate in this State, specially mortgaged to seeure 
the payment of a note, and is not represented by any agent authorized to 
defend suits instituted against him, may be sued for the purpose of sub- 
jecting the mortgaged property to the payment of the debt, by the 
appointment of a curator to represent him ; a judgment rendered contra- 
dictorily with such curator will be binding on the absentee, as far as it 
can be executed on the property specially affected, in favor of the 
creditor. Such judgment can have no effect beyond the property 
mortgaged.” 

And nowI proceed to examine the second link in the chain of the 
defendant’s argument. He says: 

“The petition and notarial acts annexed to it, show that the defendant 
wasa resident of New Orleans. He repeats this, with a mere verbal 
change, in the same page: ‘‘ The plaintiff’s petition, and the notarial 
acts annexed to it, establish the fact that the defendant was a resident of 
New Orleans.” And then again repeats it as a matter proved, in a subse- 
quent page: ‘*‘ The plaintiff's petition, and the notarial records annexed, 
show clearly, as already seen, that the acknowledged residence of the 
defendant was in New Orleans. He, therefore, should have been served 
at that acknowledged residence, as the Code of Practice requires.” 

This position is utterly irreconcilable with that hitherto maintained by 
the defendant. ‘The Court has seen that if a party reside in the State he 
cannot appeal after a year has expired, from the day on which a final 
judgment was rendered against him, and that Montgomery now claims 
the appeal nineteen months after the judgment in this case was rendered 
against him, upon the ground that he did not reside in the State, and was 
absent therefrom. How then can he say that he was a resident of this 
State ? He is precluded frum making the assertion by the very fact of 
appearing before the Court. ad ° ° 

Tuis leads me to the examination of other links in the defendant’s chain 
of argument. He says: 

“The Code of Practice requires citation and petition to be served, by 
being delivered to a defendaut in person, or by being left at. his domicile; 
if he be absent, with a free person, apparently above the age of fourteen 
43 
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years, living in the house.” ©. P. Arts. 87, 88. 89 and 90. ‘The Supreme 
Court has decided that the return of the sheriff should, on all occasions, 
follow substantially these words of the Code of Practice ; but the sheriff 
did not, in this case, serve the petition and citation on Montgomery in 
person, nor leave them at his domicile in the manner provided by law, 
His return on the citation, that he learned the defendant was out of the 
State, was not a substantial compliance with the Code of Practice, and 
did not authorize the appointment of a curator ad hoc to represent the 
defendant. The defendant may have been temporarily absent, as proves 
to have been the case, and citation should have been served at his domi- 
cile, to which it appears he has since returned. He was not an absentee, 
in the sense of the Code, authorizing the appointment of a curator 
ad hoc. 

The term absentee embraces a person who has resided in the State, 
and has departed without leaving any one to represent him. It means, 
also, the person who never was domicilated in the State, and resided 
abroad. OC. C. Art. 3522, No.3. The Code thus declares a person an 
absentee only when he has abandoned his domicile in this State, with the 
intention of not returning within any definite period. The judgment is 
a nullity for want of citation.” 

The greater part of this has already been refuted in simply investigating 
the fact of Montgomery’s residence. Such is the force of truth! Error 
flies before it, or falls prostrate and harmless at its feet. 'The sheriff could 
not serve the citation personally upon Montgomery in New Orleans, be- 
cause Montgomery was absent from the State. He could not leave it at 
his domicile or residence, because Montgomery had no domicile in New 
Orleans. The record proves that his family was in Virginia from the 
beginning of the month of December, 1861, and that he himself left New 
Orleans in January, 1862, and never returned until July, 1865. He thus 
departed from the State, and was absent from it nearly a year before the 
proceedings in the case were begun—without making any provision for 
the payment of his debts to the plaintiff, and without leaving a domi- 
cile in it occupied by his family, at which legal notice could be served 
upon him. 

Having rendered it physically and legally impossible for the sheriff to 
serve a citation upon him in person or at his domicile, nothing was left 
for that officer, to whom the citation had been issued to be served, and who 
had vainly made diligent search and inquiry after him, and had learned 
that he was out of the State, but to return the citation and state the facts 
to the Court. This was done in the manner I have described. If any 
attempt had been made by the plaintiff to obtain a judgment by default 
upon this return, the Court would undoubtedly have refused it, because 
of the insufficiency of the return. If, from inadvertency or error, the 
Court below had granted and afterwards confirmed such a judgment, this 
Court, upon a proper application, would certainly have set it aside. But 
the plaintiff made no such attempt. Nor did he sue out a new citation te 
beserved on the defendant, for he knew it would be vain and impossible 
to serve it, or make any further attempt to bring the defendant into Court 
by this means. He saw, then, that it was useless to hope for any judg- 
ment rendered upon citation, What was he to do ? 
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Here was Montgomery, a person absent from the State, but who owned 
property in it, which gave jurisdiction to the Court; that property was 
specially mortgaged to secure the payment of the notes on which the 
plaintiff was suing, and Montgomery was unrepresented by an agent 
authorized to defend suits against him. Did he belong to the class of 
absentees, who may be brought before our Courts through curators ? 

The first chapter of the third title of the Louisiana Code, which treats 
of the curatorship of absentees, provides for the appointment of curators 
for the benefit of those persons, in order that their estates may be admin- 
istered and their interests protected. The fifty-seventh article of the 
chapter afterwards provides curators to them, in particular cases, for the 
benefit of persons who may have suits to institute against absentees, and 
are unable to commence them, because the absentees cannot be arrested, 
nor citation served either personally or at their domicile. C. C., Arts. 50 
and 57, George v. Fitzgerald, 12 La. 600. 

The Article 116, of the Code of Practice, contains a very similar provi- 
sion to that of Article 57 of the Civil Code. 

A question soon arose, and was presented to the Supreme Court: What 
is the meaning of the words ‘‘ absent” and ‘‘ absentee,” in those provi- 
sions of our law ? 

The Article 3522, of the Civil Code, de verborum significatione was refer- 
red to, and the definition relied on by Montgomery, was examined. It 
was determined that the part of it in these words: ‘‘Absentee is the per- 
son who has resided in the State, and has departed without having any 
one to represent him ”—included persons who temporarily resided out of 
the State, as well as those who abandoned their domicile therein perma- 
nently, and that persons who leave the State and reside abroad, with the 
intention of returning within a definite time, are such absentees as may 
have their property in the State subjected to the payment of their just 
debts, through curators duly appointed to represent them; and this is in 
conformity with the obvious dictates of justice and enlightened public 
policy. * % x * 

The first case, in which the appointment of a curator ad hoc to represent 
an absent defendant, under the provisions of this Code, was presented 
to the Court—was one of great interest—not only from its novelty, but 
from the distinguished character of the defendant, and the circumstances 
under which he was sued. 

Edward Livingston was a practising lawyer at the bar of New Orleans, 
of great eminence and ability, remarkable at once for powers of learning, 
eloquence and powers of argument. He came to New Orleans soon after 
the acquisition of Louisiana by the United States, and fixed his domicile 
in the State. He continued to reside here with his family until the year 
1825, when he was elected a member of the House of Representatives of 
the United States from this State. He went to Washington to discharge 
his official duties, with the intention of returning to his home in Louisi- 

ana,.the seat of his affections, after the expiration of his term of office. 

While he was in attendance on Congress he was sued by one Ramsey, who, 

on the sheriff's return, that Livingston was not to be found in New 

Orleans, had a curator ad hoc appointed to represent him. Under these 

circumstances, the question was presented to the Court, whether Living- 
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ston was an absentee in the sense in which that word is used, in the part 
of the Code that treats of the appointment of curators? The question 
was ably argued, and the Supreme Court of the State, after careful consid- 
eration, unanimously held that he was. Neither the fact that he was 
absent on public service, nor that the office of a member of the House of 
Representatives was merely temporary for a term of two years only, nor 
the provision of law, that a citizen accepting such an office retains his 
ancient domicile, (C. C. Art. 46) was considered as excepting him from 
the class of absentees. The Court said: 

‘** Curators are appointed at times for the interest of the absentee; at 
others, for that of the creditors; as when he leaves his concerns in such 
a situation that those creditors cannot establish their claims or enforce 
payment. In such a case justice as forcibly requires the appointment of 
a curator to a person absent on public duty as to any other person. 

In 12th La. the Court declared: ‘‘That previous to the promulgation of 
the Louisiana Code and Code of Practice, the appointment of a curator 
ad hoc to an absentee was not authorized by law. But our present Codes 
seem to have provided for all cases in which absent persons may be inter- 
ested, or in which rights are to be exercised by or against them, whether 
domiciliated in or out of the State.” 

The interpretation thus given by the Court to the term ‘‘absentee,” has 
been steadily adhered to ever since 1825. Irefer to the cases in the 
Reports, some of which are selected and cited by my colleague in his 
brief for an unbroken current of authority upon this point, ranning down 
even to the case in whicn this Court has decided upon a similar question, 
that Charles M. Conrad, whose domicile was in New Orleans, but who 
Was a representative from this State in the House of Representatives of 
the late so-called Confederate States, was to be considered an absentee 
from the State, and as such entitled to appeal from a judgment against 
him at any time within two years after it became final in the Court below. 
Lambert vy. Conrad, 18 A. 145. 

Montgomery, then, was clearly an absentee, and the plaintiff had a 
right to cause him to be represented by a curator ad hoc. Nor is this 
tight in any way affected by the fact, that the plaintiff apparently endea- 
vored at first to bring Montgomery into Court by the ordinary means of 
citation. 

The law has not provided for the manner in which the absence of a 
defendant must be proved, in order to justify the appointment of a cura- 
tor ad hoc, but wisely leaves it to the discretion of the Court authorized 
to make the appointment. The 57th Article of the Civil Code merely 
declares, ‘‘ that the Judge shall appoint a curator ad hoc, to defend the 
absentee;” and the 116th Article of the Code of Practice, ‘‘ that a curator 
ad hoc be named to defend the suit.” 

The practice in the Courts has been for the Judge to appoint a curator, 
either upon the return of the sheriff, showing the absence of the defen- 
dant, or upon the oath of the plaintiff himself, or of a third party, and 
even of the plaintiff's son, (who is, under the general law, incompetent to 
testify in any manner in which his parent is concerned) to the absence of 
the defendant, and sometimes upon a mere suggestion unsupported by 
oath. 
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In the case of Livingston, the curator was appointed on the sheriff's 
return. In the case of Ferguson, the curator was appointed upon the 
statement in the petition. In the case of Cooley, 9th La, p. 78, upon the 
oath of the plaintiff’s son. 

In the present case, the absence of the defendant was suggested by the 
plaintiff in the petition praying for the appointment of a curator, was 
supported by the return of the sheriff, a sworn officer of the Court ; is 
distinctly admitted to be true by the defendant himself in his petition of 

appeal, and is placed beyond the possibility of a doubt by the other evi- 
dence in the record. Itis equally well established, that the defendant 
and his family were absent from and resided out of the State ; had no 
domicile here, and no agent authorized to defend him in Court, as I will 
hereafter demonstrate. It is clear, then, that this is acase in ‘which 
the appointment of a curator ad hoc was absolutely necessary, and that 
the Judge acted wisely in making an appointment, and, I may add, in the 
selection of the individual appointed, a member of the bar, of integrity, 
and attentive to every interest entrusted to him. 

Under our law, the appointment of a curator ad hoc to an absent defen- 
dant, authorizes the service of all requisite notices in the case to be made 
upon the curator, with whom the suit must be carried on contradictorily 
until the final judgment. In 4th La., Judge Mathews said: ‘‘ Defen- 
dant being absent could not ke cited in the ordinary mode prescribed by 
law, and the curator may be supposed to supply the place of citation.” 
In the 5th La. 489, Judge Porter said: ‘‘ That the curator was enabled, 
after his appointment, to answer to the petition and to act for the defen- 
dant, and that it could not be considered an objection to the regularity 
of the cause.” In 9th La. 77, Judge Martin said: ‘‘ As the curator ad 
hoc is the person against whom the proceedings are to be conducted con- 
tradictorily between him and the plaintiff, it follows, as a consequence 
therefrom, that upon him the citation is to be served ; and the construc- 
tion which would require the previous citation of the party, would be 
the cursed one, which corrodes and destroys the text.” I need not cite 
farther authorities on this point, for it is an established principle invari- 
ably recognized by our Courts. When then the defendant says, that 
there was ‘no citation,” and ‘‘ no contestatio litis” in the case, I point to 
the record before the Court ; to the appointment of the curator, and the 
proceedings had prior to his appointment; to the sheriff’s return, estab- 
lishing the service of the petition and citation upon him, to the answer 
of the curator to the petition ; to his appearance in the Court contradic- 
torily with the plaintiff, on the trial of the cause, and to the judgment 
rendered in the Court a quo ; as conclusive proof that there was a ‘‘ cita- 
tion” and “a coniestatio litis,” such as the law demands. to legalize the 
judgment. * * * * 


I pause here for the present for the purpose of collecting the links in the 
defendant’s argument that I have examined, and of exposing their true 
condition as I place them before the Court. 

He appears in this Court as an absentee from the State, claiming the 
right of appeal from a final judgment against him, rendered nineteen 
months prior to his petition for the appeal ; and at the same time he con- 
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tends that he was not an absentee, and is entitled to the benefit of lays 
passed for residents only. * bd * 

I think I have now shown that every link of defendant’s argument, 
upon the first and main point on which he asks that the judgment in this 
case be set aside, is defective and imperfect, cracked and flawy, and must 
be condemned and rejected by the Court. 

The second ground on which defendant asks that the judgment be get 
aside, is: 

Second. ‘‘ The petition of the plaintiff, and one of the acts of mortgage 
making part of it, show that P. E. Bonford, a resident of New Orleans, 
was the agent and attorney in fact of the defendant. The appointment 
of a curator ad hoc, therefore, was not warranted by law.” 

Upon this point my colleague has said: ‘‘ The name and life of P. f, 
Bonford belong to the history of the late war, and the part that Louisiana 
took in that conflict. 

All writers on evidence agree that historical facts need not be proved, 
and upon this principle I am authorized to state that it is well known that 
the lamented Mr. Bonford espoused the cause of secession with great 
zeal ; that he left New Orleans in April, 1862, when the Federal forces 
arrived here ; that he linked his fortune to that of the Confederacy ; that 
he was made a Judge of the Supreme Court organized by Governor Allen, 
the then Governor of that portion of the State which was then in rebel- 
lion against the United States, and died in the Confederate lines. It was 
impossible, therefore, to serve citation on him, even if he was empowered 
to represent the defendant, which is denied.” 

The power of attorney given to Mr. Bonford, was limited and specifie, 
It is not shown to have been such as to authorize him to represent 
Montgomery in Court, and to allow legal proceedings to be carried on 
under it, contradictorily with him so as to bind Montgomery. He could 
not, therefore, be legally cited. 9 L. 77. 

It is unnecessary to add anything to this. I pass, therefore, to the 
third ground on which the defendant asks that the judgment be set aside, 
namely : 

Third. The judgment must be restricted in its operations exclusively 
to the property mortgaged, beyond which it can have no effect, and can 
possess none of the attributes of a judgment in personam. 

I concur entirely in the proposition. Before I bring to the notice of 
the Court the authorities with which I desire to close this argument, 
there is one circumstance which has continually presented itself to my 
mind, in the consideration of this case, and which I have no doubt has 
suggested itself to the Court, upon which I will say a few words. If the 
defendant was only temporarily absent from the State ; if he really hada 
domicile in it ; if he had any person there on whom citation could be 
served ; and if he thought all or any of these facts would be of service to 
him in annulling the judgment of which he complains, and had any 
proof to establish them ; why did he not rroceed by an action of nullity, 
and produce, or offer to produce testimony to prove the facts? Upon 
his theory of the law—a theory which we deny, and have shown to be 
incorrect—what would have been easier than for him (if his assertions be 
true) to bring forward his witnesses, and prove them? His failure t 
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attempt this can only be ascribed to the fact, that he knew the plaintiff 
would disprove every one of his assertions; and that, therefore, even 
with his theory of the case, it was wiser for him to rely upon vague inti- 
mations, the supposed absence of proofs of the negative and bold assump- 
tions, than to meet the plaintiff upon the fair and equal ground of legal 
roof. 

r And now I submit the authorities to which I have alluded. They point 
out the course that ought to be pursued by creditors in cases like the 
present, and show that the plaintiff has pursued precisely that course, 
and that the judgment rendered in his favor is valid in law, as it undoubt- 
edly is founded on justice. 

The defendant, indeed, does not pretend that he did not owe the debt 
for which the judgment was rendered ; on the contrary, he himself gave 
the confession of judgment that it was due. He does not pretend that 
he has been deprived of any means of defence ; on the contrary, he 
admits that he had no defence. He cannot pretend that the suit was 
brought with greedy and oppressive haste ; on the contrary, he is obliged 
to admit that the plaintiff waited two full years after the debt was due, 
before he instituted his action. The only ground on which he hopes to 
succeed, is one of mere sheer, dry technicality. Delusive hope! The 
law combines with equity in upholding the judgment of the defendant. 
But to the cases. 

In Millaudon v. Beuzley, 2d An. 960, the plaintiff sued upon two pro- 
missory notes, secured by a special mortgage. The defendant being an 
absentee, a curator ad hoc was appointed to represent him. It was 
objected, that the defendant could not be brought into Court by a curator 
ad hoc. The Supreme Court said: The defendant owned property in 
the State, which was specially mortgaged to secure the plaintiff's claim, 
and in such cases our laws expressly permit absentees to be proceeded 
against judicially, upon being represented by a curator adhoc. C. C. 57; 
C. P. 116. * ® * * 


Brief of E. Filleui—Additional brief of plaintiff and appellee.—The appel- 
lant having filed his brief on the very day fixed for the argument of this 
case, it was impossible for the appellee to answer to the points made for 
the first time on appeal. 

The appellee will, therefore, beg leave of the Court to file additional 
argument in answer to the appellant. 

The theory upon which the appellant bases his hopes of success is, that 
the plaintiff’s action is a personal action, and that such an action cannot 
be prosecuted, unless the defendant be served with process of citation 
according to the Arts. 189, 190, that is, personally, or at his domicile. 
The appellant argues also en désespoir de cause, that the appointment of a 
curator ad hoc was unauthorized, and the service of citation should have 
been made at the last domicile of the defendant, according to Article 
167 C. P., while there is not in the whole record an iota of evidence to 
bring him within the operation of that Article, 167 C. P. 

The defendant did not prove, and does not allege, that if citation had 
been left at hislast domicile, it would have reached him, nor do the circtm- 
stances of this case tend to prove that he had removed within a short 
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radius in the same parish, oraneighboring one, where he could have repaired 
to the old domicile, or where the information that a suit instituted against 
him could have reached him. But let us remark that this Article 167, ¢, 
P., was not enacted with a view of conferring any privileges on the defen. 
dant, but in odio debitoris dolosi ; that, therefore, it would be difficult to 
imagine a case where this Article would operate in favor of one whose 
conduct has been the cause of uncertainty about his real domicile. 

It is an easy task to show the fallacy of the premises, upon which the 
appellant rests his reasoning, and draws his conclusions. If his premises 
are wrong, his conclusions must be wrong, because in logic, correct and 
true conclusions and consequences can never flow from wrong premises, 

And first. What is the nature of the action ? The record shows that 
it is a suit to foreclose a mortgage, to subject real property to the satis- 
faction of a mortgage. 

This is the highest and purest type of the real action, and the one 
always quoted by illustration or example of a definition of the real action. 
‘*T’action est réelle, parcequ’elle emane du droit que nous avons sur une 
chose. Ex jure quod quis in re habet profiscitur actio in rem et peu 
importe quel soit le droit ; domaine directe ou utile usufruit servitude ou 
gage.” Encyclopédie, Verbo Actions. Article de Mr. Marie. 

This definition of the real action is the same in the Louisiana Code of 
Practice. Arts. 41, 42. 

Article 61, C. P., says: That an hypothecary action is a real action, 
which the creditor brings against the property which has been hypothe- 
cated to him by his debtor in order to have it seized and soid for the 
payment of his debts. See also Arts. 62, 63. 

Thisis the action which has been instituted by the plaintiff. According 
to Article 63, C. P., the plaintiff having a title importing a confession of 
judgment, could have demanded that the property mortgaged to him 
should be seized and sold immediately. 

Instead of resorting directly to this summary proceeding, showing more 
leniency to his debtor, the plaintiff proceeded via ordinaria. It is witha 
bad grace that objection is made to this form of proceeding by the appel- 
lant, but the objection is of no avail, because all civil actions may be 
prosecuted via ordinaria, C. P., 95 to 98. 

The form of proceeding does not change the character or the nature of 
the action, and a real action prosecuted via ordinaria preserves its char- 
acter of real action, just as much as if it was prosecuted in an executory 
or summary way. 

Those premises being well establisked, let us examine what steps were 
taken to bring the property of the defendant into Court, and to have it 
seized and sold by the sheriff to satisfy the mortgage of the plaintiff. 

In the first place, in the body of the petition, he could have suggested 
to the Court that the defendant was absent, and upon this bare suggestion 
the Court, in the exercise of a wise and sound discretion, could have 
legally appointed a curator ad hoc, to represent the absent defendant. 

We know perfectly well that this suggestion is usually verified by the 
oath of the plaintiff, or by some other preliminary showing, but we do 
not consider it essential, because it is not written in the Article 116 of 
the Code of Practice, and Article 57 of the Civil Code—which are the 
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only fountains and sources from which is derived the right of the Court 
to appoint curators ad hoc to absent defendants. (See arguments of the 
original brief.) In the case of Cooley v. Seymour, 9 L. R. p. 78. The 
suggestion to appoint the curator ad hoc was supported by the oath of the 
son of the plaintiff. 

The oath of a plaintiff's son is certainly entitled to no more weight and 
value than a mere suggestion of the plaintiff himself. The Supreme 
Court paid no attention to the objection raised in that case, and consid- 
ered that by appointing the curator ad hoc, the Court had wisely used its 
discretion. 

My conviction is irresistible that it is so; becanse the co-relative of 
Art. 57, C. C. and 116 C. P. are found in Arts, 267, 268, 614 C. P., which 
give the right to the absent defendant of annulling the judgment ren- 
dered against him, upon proving that the allegations of the plaintiff were 
untrue. It was aright of which the defendant could have availed him- 
self. But as he has not done so, we have the right to assert that he did 
not do so, because he knew that all our allegations are true, and that we 
could prove them to be so at any time. 

The plaintiff, by an excess of precaution, (this case being an important 
one) thought that it would be better to prove beyond a doubt, the absence 
of the defendant, and the impossibility of serving any citation on him, 
either personally or constructively. He, therefore, resorted to the best 
and highest mode of proving the absence of the defendant. 

On the 9th November, 1863, he placed the citation and petition in the 
hands of the sheriff, and on the 18th, he obtained what he thought the 
highest evidence of the defendant’s absence, in the sheriff’s return in 
these words: ‘‘ After diligeut search and inquiry, the defendant could 
not be found, and I learned that he was out of the State.” If the sheriff 
of the parish who is acquainted, or is presumed by law to be acquainted 
with every resident of the territory of his jurisdiction, who summons all 
jurymen, attends at all the State elections, and summoning all the wit- 
nesses before all the Courts of his territorial sheriffalty, after diligent 
search and inquiry for nine days, has been unable to find in the city of 
New Orleans, a man who had mortgaged his real estate property for 
upwards of $16,000, in gold, who belongs to one of the most ancient and 
wealthiest families of the city. That if the said sheriff was unable to 
find out his last domicile, the plaintiff had certainly acquired the right 
and conscience to say that the utmost diligence had been used, and the 
Judge about to exercise a wise discretion, could certainly rest at peace 
at night, and when laying his head on his pillow, he might with satisfac- 
tion, say that he certainly had not wronged the defendant in appointing 
a curator ad hoc to represent him and his property ; that he certainly wes 
truly absent, and that there was nobody in charge of his property ; and, 
that if there was a chance to use this discretion, and appoint a curator 
ad hoc—this was the very case which the legislator, no doubt, had in 
contemplation. 

But, supposing that the defendant had a last domicile, an expression 
which is almost without meaning by the difficulty of understanding what 
ideas it conveys, what relations there are between the person and the last 
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domicile, and how long, and when, and how a person preserves his last 
domicile. The service could not have been made at this last domicile, ag 
Your Honors will see by the following decisions: I must remark that the 
privilege of citing a defendant at his last domicile is given by law to the 
plaintiff, for the purpose of punishing cunning or fraudulent debtors 
who avoid the suits of their creditors, and that it is strange, and passing 
strange, that a party who puts obstacles in the way of his creditors, should 
reap any benefit of his misconduct, and of a state of uncertainty created 
by himself to prevent the legitimate prosecution of his creditor’s claim, 
and should use as a weapon the shield and sword which the law has put 
on the body and in the hands of hisopponent. See C. P. 187, and C, 0, 
Article 42. 

In logic and in law, a man has but one domicile, and the citation must 
be left at that domicile, when it is not served personally. C. C., Articles 
189, 190. 

In November, 1863, the defendant had no domicile in New Orleans ; he 
had left it a long time before ; he was residing out of the State with his 
wife, and we are going to prove it, and prove it by authentic act and by 
record. And though the sheriff’s return is not attacked, we will render 
it unassailable. ° ° * * 

The extravagant value affixed by the defendant to the property mort- 
gaged by him is not proved by the record; we will manifest our respect 
for the Court, in not answering to this strange and disrespectful allega- 
tion; we are convinced that the Court will not consider anything upon 
which issue has not been fairly joined as proved by the record. 


Brief of W. H. Hunt, for defendant and appellant.—On the 10th of 
November, 1863, Henry Samory instituted a personal action in the Third 
District Court against Samuel M. Montgomery, a resident of New Orleans, 
to recover—first, the sum of $15,640, exclusive of costs and interest, the 
amount of four promissory notes, drawn by the defendant to his own 
order, and by him endorsed ; three of $5,000 each, dated New Orleans, 
24th of May, 1861, and payable six months after date, and the other for 
the sum of $640, drawn by the defendant to his own order, and by him 
endorsed, through his agent, F. E. Bonford, dated New Orleans, January 
13th, 1862, and payable twelve months after date ; and second, another 
sum of $782, for attorney’s fees. These four notes were secured by mort- 
gage, by public acts passed before Edward Barnett, Notary Public, on 
May 28th, 1861, and 13th January, 1862, on a certain lot of ground, with 
the buildings and improvements thereon, in this city, forming the corner 
of Camp and Common streets. The plaintiff prayed that the defendant 
be cited to appear and answer, and that after legal delay and due proceed- 
ings had, he be condemned to pay the amounts claimed, with mortgage 
and privilege on this property. 

Citation issued, addressed to the defendant, and was returned by the 
sheriff on the 18th November, with this endorsement: ‘‘ After diligent 
search and enquiry made, S. McCutcheon Montgomery could not be 
found, and I learned that he was out of the State.” 

The plaintiff, on the return of this citation, filed a supplemental peti- 
tion, praying the Court to appoint a curator ad hoc to represent the 
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defendant, and that he might be cited through such curator ad hoc. The 
Court appointed a curator ad hoc, who filed for answer a general denial. 
The cause was tried, and a personal judgment was rendered against the 
defendant for the amount of the plaintiff's claim, with privilege on the 
property mortgaged. 

The plaintiff, thereupon, caused a fieri facias to issue on the judgment, 
and the mortgaged property was seized and sold by the sheriff, on the 
5th February, 1864, and adjudicated to the plaintiff for the sum of 
$14,000. 

The defendant has appealed, and now asks that the judgment and sale 
be set aside, on the following grounds : 

First. This is an action in personam. The petition and the notarial 
acts annexed to it, show that the defendant was a resident of New O:- 
leans. The returns of the sheriff, on the citation, do not show that the 
defendant had changed his place of residence by departing permanently 
from the State. The petition and citation should; therefore, have been 
served at the domicile of the defendant, as directed by the Code of Prac- 
tice, Arts. 189 and 190; and the appointment of a curator ad hoc was not 
warranted by law, under the circumstances. 

The correctness of the judgment appealed from is to be determined 
upon the evidence in the record. The plaintiff having obtained, without 
legal citation, as the appellant contends, a judgment against the defen- 
dant, caused his property, worth to-day some $70,000, to be seized and 
sold by the sheriff, and bought it in for only $14,000. Itis but natural 
that, under such circumstances of hardship, the defendant should ask the 
Court to scrutinize closely the legality of the means by which he is sought 
to be subjected to a sacrifice so ruinous to himself, and so highly advan- 
tageous to his creditor. 

It is to be borne in mind that this is not an executory proceeding, or 
an action in rem, but an action in personam. The judgment of the Court 
a quo is against the defendant for the amount of the notes and attorney’s 
fees sued for. 

The plaintiff’s petition and the notarial acts annexed to it, establish the 
fact that the defendant was a resident of New Orleans. The answer of 
the curator ad hoc does not contradict the fact. The citation was addressed 
to the defendant in person. The return of the sheriff, upon the citation, 
constitutes the only evidence on which the right to have the defendant 
represented by a curator ad hoc, depends. 

The plainest principles of law and justice require that every man 
should have a full opportunity of being heard in his defence, when suit 
is brought against him. This opportunity can only be afforded by giving 
him notice of such suit. This notice the law requires to be given by the 
service of citation upon him. Such service may be actual or constructive, 
If service be made personally upon the party, he has received actual 
notice. But ‘‘ when, from certain facts the law implies notice in judicial 
proceedings, they must all concur, in order to establish such constructive 
notice.” 16 La. 596. 

These principles are obviously wise and just. They are established by 
textual provisions in our law, and in an unbroken series of decisions from 
the earliest days of our jurisprudence down to the present time. 
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A careful examination of this return shows nothing to warrant the 
presumption, that the defendant had left the State permanently, or was 
an absentee in the meaning of the law. The term absentee ‘‘embraces a 
person who has resided in the State, and has departed without leaving 
any one to represent him. It means, also, the person who never was domi- 
ciliated in the State, and resides abroad.” C. C., Art. 3522, No. 3. The 
Code thus declaresa person an absentee, only when he has abandoned 
his domicile in this State, with the intention of not returning within any 
definite period ; and, evidently, does not mean that a party temporarily 
absent from home, even though out of the State, has abandoned his resi- 
dence in this State, and become in legal acceptation, an absentee. If a 
different construction be placed on the provisions of the law, the most 
unjust and ruinons consequences would flow from it. Any citizen, whose 
footsteps lead him, by chance or design, to cross the boundaries of Lou- 
isiana, even for a day, would then become an absentee, whose property 
would be liable to attachment, and whose interests would be committed 
to the mere formal protection of a curator ad hoc. The sherift’s return, 
in this case, does not state that he had learned that the defendant had 
permanently left the State, but merely that he ‘‘learned he was out of 
the State.” If he was out of the State, he may have been temporarily 
absent, as proves to have been the case, and citation should have been 
served at his domicile, to which 1t appears he has since returned. 

In the case of Brown v. Trent, 12 L. 603, the defendant was sued asa 
citizen of the parish of Ouachita, where he had his domicile. At the 
time the notice of judgment was served, he had removed, either tempo- 
rarily or permatiently from the State. The Court decided: ‘If the 
absence was temporary, he certainly has not lost his domicile ; and if 
permanent, the house in which he last lived, is the one where the citation 
should be served.” 

In the case of Sparks v. Weatherby, 16 L. 595, the Court said: ‘*When 
there has been no personal service of a citation, its want can be supplied 
only by pursuing strictly the provisions of law, which substitute for it 
any other species of service. The Code of Practice, Art. 189, requires 
that ‘service must be made, by leaving copies of the citation and petition 
at the usual place of domicile or residence of the defendant ; if he be 
absent, by delivering them to a free person, apparently above the age of 
fuurteen years, living in the house.” ° * # The 
expressions, in the above article, evidently contemplate a temporary 
absence ; and the provision itself is based on the presumption, that the 
party sued will receive intelligence from citation being made where he 
usually resides.” 

A change of domicile must be shown by express and positive evidence. 
So long as any reasonable doubt remains, the legal presumption is against 
such change. In the case of Cole v. Lucas, it was decided that a domicile 
once acquired remains until a new one is acquired, ‘‘/acto et animo.” One 
going to another State for health, pleasure or any temporary purpose, 
with the intention of returning, has a mere transitory residence, which 
constitutes no new domicile, nor an abandonment of the old one. It is 
not the act of inhabitance which constitutes the domicile, but the fact, 
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coupled with the intention of remaining.: In case of doubt, the original 
domicile is considered to be the true one. 2 An. 946. 

The Code of Practice provides that citation and petition may be served 
by being delivered to the defendant in person, or by being left at his 
domicile. Art. 187. 

The service is made in person, when the citation and petition are deliv- 
ered to the defendant himself, Art. 188. 

It is made at the domicile, when copies of the citation and petition are 
left at the usual place of domicile or residence of the defendant, if he be 
absent, by delivering them to a free person, apparently above the age of 
fourteen years, living in the house. Art. 189. 

The petition and citation must be served on the defendant in person, 
or left at his domicile, in the manner provided in the two preceding arti- 
cles, in all cases, where the defendant is of age, enjoys civil rights, is 
present in the place, or has there his acknowledged domicile or residence. 
Article 190. 

The plaintiff's petition, and the notarial records annexed, show clearly, 
as already seen, that the acknowledged residence of the defendant was in 
New Orleans. He, therefore, should have been served at that acknowl- 
edged residence, as the Code of Practice requires. 

In the case of Collins v. Walling, 6 An. p. 702, the Court decided the 
return of the sheriff should, on all occasions, follow substantially the 
words of the Code of Practice. The sheriff’s return on the citation, that 
he “learned the defendant was out of the State,” without adding he had 
left the State permanently, is not a substantial compliance with the Code 
of Practice, and did not entitle the plaintiff to have a curator ad hoc 
appointed to represent the defendant. In every case in which a curator 
ad hoc has been legally appointed, satisfactory evidence was produced 
that the defendant was either a non-resident, or had left the State perma- 
nently, without leaving any one to represent him. The judgment, there- 
fore, is a nullity, for the want of proper citation of the defendant. 

Second. The petition of the plaintiff, and one of the acts of mortgage 
making part of it, show that P. E. Bonford, a resident of New Orleans, 
was the agent and attcrney in fact of the defendant. 

Article 196 of the Code of Practice, requires that if the person absent 
has an attorney in fact, whose name appear in the petition, the sheriff 
shall serve the same on that attorney in fact, in person, or at his domicile. 
There is no evidence in the record showing that any effort was made by 
the sheriff to find P. E. Bonford, or that he had left the State perma- 
nently, so that he could not be cited. The plaintiff was, therefore, guilty 
of laches, in not requiring the sheriff to serve the citation upon the attor- 
ney in fact. 

In the case of Cooley v. Seymour, 9 L. 276, the sheriff returned that the 
appellee was out of the State. This case was not decided on the sheriff’s 
return, the appellant having furnished proof by his affidavit, that the 
appellee resided in Philadelphia. But J udge Martin, in commenting on 
the sheriff’s return, said: ‘The’ affidavit, that the appellee resided in 
Philadelphia, prevented the objection that might be made to the service 
of citation, as evidence by the sheriff’s return of the absence of the 
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appellee, which, if occasional only, does not dispense with a citation at 
his domicile.” 

The appointment of a curator ad hoc to represent the defendant, who, 
in his absence, had been represented by an attorney in fact, a resident of 
New Orleans, was not warranted by law, under the circumstances ; ang 
there having been no contestatio litis, the judgment is a nullity, 

Third. The judgment rendered in this case, if not a nullity, must be 
restricted in its operations exclusively to the property mortgaged, beyond 
which it can have no effect, and can possess none of the attributes of g 
judgment in personam. 

In the case of Thayer et al. v. Tudor, 2 An. 1010, the plaintiff, a resident 
of Boston, instituted suit against the defendant, also a resident of Bos. 
ton, to secure the amount of two mortgaged notes. A curator ad hoc 
was appointed to represent the defendant, and a personal judgment ren- 
dered against him for the amount of the notes. The Supreme Court 
decided that a judgment rendered against the defendant can have no 
effect beyond the property mortgaged. Scealso the case of George, Cura- 
tor, etc., v. Le Grand, 3 An. 652. 

In both these cases, there was evidence that the defendants resided 
permanently out of the State. But in the case now before the Court,. 
there is no such evidence. On the contrary, it is shown that the defen. 
dant was a resident of New Orleans, and had an attorney in fact, who 
was also a resident of New Orleans ; and the return of the sheriff, that 
he learned that the defendant was out of the State, is not proof that he 
had left the State permanently, is altogether consistent with the fact of 
his temporary absence, and did not entitle the plaintiff to have a curator 
ad hoc appointed to represent him. 

TaLIAFERRO, J. In November, 1863, the plaintiff filed this suit against 
the defendant, alleging a large amount of indebtedness by him to the 
plaintiff, as owner and holder of five promissory notes, secured by mort- 
gage on a house and lot in the city of New Orleans. The plaintiff had 
judgment in his favor for the amount claimed, with recognition of the 
lien and privilege on the mortgage property described in the petition, 
and copies of the mortgages adduced in evidence. Judgment was ren- 
dered on the 8th of December, 1863. On the 15th July, 1865, the defen- 
dant obtained an order of appeal. He urges as irregularities in the 
proceedings, that having his domicile in New Orleans, he was entitled to 
personal citation ; that although absent at the time, that absence was 
only temporary, and that he was not an absentee of that kind, which, in 
legal contemplation, a creditor is authorized to proceed against by causing 
a curator ad hoc to be appointed. He further contends, that he had an 
agent in New Orleans, whose name appeared in the petition, and that no 
copy of petition or of citation was served on the agent. 

The plaintiff proceeded via ordinaria. A citation was issued, and the 
sheriff made return, ‘‘ that after diligent search and enquiry made, Samuel 
McCutcheon Montgomery could not be found, and I learned that he was 
out of the State.” 

The plaintiff then, by supplemental petition, prayed for and obtained 
the appointment of a curator ad hoc to represent the defendant, and ob- 
tained against him so represented, the judgment complained against, 
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“The facts appear to be that Montgomery, the defendant, left New 
Orleans in 1861, or at least that he was absent in January, 1862, and there 
‘is nothing making it probable that he returned before the summer 
yo absent with his wife in the State of Virginia, during the greater 
of this time. We find no act of procuration in the record from the 
defendant to P. E. Bonford, who acted in the capacity of agent or attor- 
ney in fact for defendant and wife, in the execution of the second 
mortgage to the plaintiff in January, 1862. Bonford was a Judge of the 
Supreme Court of the State at or soon after that time, under the appoint- 
ment of Henry W. Allen, acting as Governor under Confederate rule. 
The probability is, that he was absent from New Orleans after the capture 
of the city in April, 1862, by the Federal forces. 

The act of mortgage executed by him in January, 1862, recites that 
Bonford was the ‘‘ agent and attorney in fact of Montgomery.” We are 
not authorized to infer that his powers were sufficient to enable him to 
defend suits, or to authorize the service of citation upon him. It is 
sufficiently clear, that at the time the plaintiff's suit was filed, in 1863, 
Montgomery had no agent in New Orleans upon whom citation could be 
served, or against whom, as the representative of Montgomery, legal pro- 
ceedings could have been carried on. 

The only question in this case is, was Montgomery at the time this suit 
was instituted an absentee in legal contemplation, to whom a curator ad 
hoc might be appointed, and contradictorily with whom a suit might be 
prosecuted, and a valid judgment obtained against the absent person. 

If the term absentee can only be applied to persons who never had a 
domicile in the State, or, who having had a domicile in the State, has 
left it permanently, and lives permanently beyond its limits, it is plain 
that such a construction of the term would operate injurious and vexatious 
delays to creditors seeking to enforce claims against their debtors. On 
the other hand, not every casual and temporary excursion of a resident 
from the State can convert him into an absentee, and render him liable 
to be harassed by his creditor, who, to gratify improper feelings, might 
resort to unnecessary acts to injure him. But, where in a case like the 
present, the debtor is absent two or three years, has property in the State, 
but who leaves no housekeeper or person upon whom a citation can be 
served, has no agent to represent him, it would be leaving him a large 
margin for the procrastination of payment of his debts to permit him, 
under such circumstances, to plead that he had a domicile in the State, 
and argue his right to personal citation, when, for so long a period, he 
was absent, and had left no person upon whom such citation could be 
served. We think such a perversion of terms inadmissible. 

That the appointment of a curator ad hoc, in a case like the present, 
is clearly within the scope and intendment of our law, there can be no 
doubt. Neither is it in conflict with the spirit of our jurisprudence. 
The defendant refers to the case of Cole v. Lucas, 2 An. 950, on the subject 
of domicile. Chief Justice Eustis, in that case, said: ‘A person going 
to another State for health, for pleasure, or any temporary purpose, with 
the intention to return, has a mere transitory residence which constitutes 
no new domicile, nor an abandonment of the old one.” The facts of this 
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case, as well as those of 16 L. 595, and those of 12 L. 603, also quoteq 
by defendant’s counsel, as relates to the circumstances and character of 
the absence, differ widely from those of the one under consideration, 
Montgomery left New Orleans, it seems in the year 1861, during the war, 
It is shown that his family left here also ; that they resided in Virginia ; 
there is no evidence showing an intention to return. He was engaged in 
war; he might not survive the perils of war. The city of his former 
domicile was in possession of the United States military forces. He might 
not desire to return. Taking the whole range of circumstances attending 
his absence, we think the case very different from that of a person absent 
a short time for health, pleasure or some temporary purpose, with the 
known intention to return. 

If the defendant had a domicile in and resided in the State, he had no 
right to an appeal, for the time had elapsed within which he was entitled 
to appeal. 

How he could be an absentee to entitle him to two years to take an 
appeal, and at the same time claim to be personally cited, seems to pre- 
sent some incongruity. 

The case of Mr. Livingston, 6 N. S. 15, referred to by plaintiff's coun. 
sel, shows that the appointment of a curator ad hoc might be made to 
represent a person absent temporarily on public business, when he had 
left no agent upon whom process could be served. 

In 12 L. page 604, it was laid down that ‘‘previous to the promulgation 
of the Louisiana Code and the Code of Practice, the appointment of a 
curator ad hoc to an absentee was not authorized by law. But our present 
Codes seem to have provided for all cases in which absent persons may 
be interested, or in which rights are to be exercised against them, whether 
domiciliated in or out of the State.” This seems to have been the prae- 
tice heretofore generally adopted. 

The case of Dupuy v. Hunt, in 2d Annual, made no innovation upon 
this practice. It simply settled that the absentee must have property in 
the State upon which the action of the Courts could take effect, and 
that judgments rendered against absentees had no effect beyond the pro- 
perty proceeded against. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 14 L. 447. 15 
L. 81. 2 An. 634. 6 Rob. 189. 13 An. 505. 18 An. 145. 
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No. 1263.—Asurorp Appison, Dative Testamentary Executor, v. Paving 
SELTOON et als. 


The doctrine in the case of Wainwright, Administrator, v. Bridges, (ante page 234) reaffirmed. 


PPEAL from the District Court, Parish of Livingston, Filis, J. 
Wilson & Pipkin, for plaintiff. Ellis & Addison, for defendant, 
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“Tauarerno, J. This suit is founded upon a promissory note, executed 
by the defendant, Pauline R. Seltoon, a married woman, as principal, and 
Kemp and Carter, the other two defendants, as sureties, in favor of the 
tostamentary executor of the succession of George W. Watterson, deceased, 
for thirteen hundred and fifty dollars, due 24th of Novembor, 1861, and 
béaring interest from that time, at the rate of eight per cent. per annum. 
The defence is, that the note was given for the price of a slave purchased 
by Mrs. Seltoon, at a probate sale of property of the succession of 
George W. Watterson, deceased, in November, 1860; that there is an 
entire failure of consideration for which the obligation was entered into, 
arising from the emancipation of slaves by the government; that the 
plaintiff, having warranted the slave purchased a slave for life, cannot in 
equity and good conscience require payment of the note sued upon. It 
is further set up in defence, that the note was executed by the wife 
without the authority of her husband, and is therefore null; and lastly, 
it is urged that the required United States revenue stamps have not been 
affixed to the note as prescribed by act of Congress, and that the plaintiff 
cannot enforce the payment of the note on that account. 

The plaintiff had judgment, and defendant appealed. 

The defence must prevail. It was held by this Court, in the case of 
Wainwright, Administrator, v. Bridges, recently decided, that Courts are 
without power to enforce obligations, the consideration of which was the 
price of slaves. In this case it is fully shown, that the note sued upon 
was given in consideration of a sale of that kind. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed ; it is further ordered, 
that judgment be rendered in favor of the defendants, releasing them 
from the obligation sued upon, the plaintiff and appellee paying costs in 
both courts. 


Justices Lapauve and Iusuey dissenting. 


For the reasons given in our dissenting opinion, in the case of Wain- 
wright, Administrator, v. Bridges, we dissent in this case. 
Joun H. Iusrey, 
Associate Justice of the Supreme Court. 
Zenon LaBaAvveE, 
= - Associate Justice. 
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No. 39}.—N. E. Wricur v. R. C. Cumuies et als. 


A purchaser at probate sale is not required to look beyond the decree recognizing its necessity. 

Article 990 of the Code of Practice, does not imperatively require the preliminary offering of suc- 
cession property for sa e for cash; it may ba offered at first sale on credit, when it appears to be to 
the int-rest of ail parties conceraoed, and nons except those having an interest in the sale of the 
property can complain. 

The recording of a proces-verbal of sale. in the parish where the property lie«, is notice to third par- 
ties. The omission to record itiathe parish where the succession is opened, will not operate a 
nullity of the sale. 


PPEAL from the District Court, Parish of Caddo, Jones, J. . 
Jumes W. Duncin, for appellant. ZL. M. Nutt and J. C. Beall, for’ 
appellees. 
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Wright v. Cummings, 





| Reporter.—The appeal in this case was made returnable | to the Supreme 
Court, at Natchitoches, at the August term, 1866. Bythe following agree. 
ment of counsel, the case was taken to New Orleans and decided. 


N. E. ——— ) 


R. C. CUMMINGS etals. | 
The above-entitled case having been submitted on brief, it is h 
agreed that the same may be decided either at the approaching session 
of this Honorable Court, to be held at Opelousas or in New Orleans, st 
Chambers, as the Judges may deem fit, reserving to either party the right 
to apply for a rehearing at any time within thirty days after he shall have 
ascertained the rendition of the judgment, or notice given by the clerk 
of the Supreme or District Court. 
Jas. W. Duncan, 
Attorney for Appellant, 
Caddo Parish. 





In the Supreme Court of Lovisienay 


Nutr & LEonakrp, 
for defendants and appellees. 





TariaFerno, J. The plaintiff sues for a tract of land lying in the parish 
of Bossier. His averments of title are Ist: A deed from Ann Schenick, 
widow of Abner Schenick, deceased, and surviving mother of the only 
child of their marriage. 2d. United States patents to Abner Schenick. 

The defendants claim, by purchase from J. B. Gilmor, who bought the 
land at a probate sale of the property of Abner Schenick’s estate. In 
the lower Court judgment was rendered in favor of the defendants, and 
the plaintiff has appealed. 

This suit was commenced in 1860, in the parish of Bossier, and after 
some proceedings had there, it was by agreement of parties transferred 
to the parish of Caddo. 

Abner Schenick’s succession was opened in the parish of Caddo, in the 
year 1844. An administrator was regularly appointed in September of 
that year, and inventories were taken in the parishes of Bossier and 
Caddo. 

The administrator caused all the property of the succession to be sold, 
and filed a tableau of debts on the 21st of October, 1846. 

The plaintiff attacks the probate proceedings throughout, and alleges 
numerous illegalities in the administration of the estate. In an amended 
petition, he avers that Schenick’s succession was opened in the parish of 
Bossier, and avers the nullity of the administration in Caddo. He has 
adduced no evidence to support the allegations of the amended answer, 
and seems to have abandoned them. 

It will not be necessary to examine objections taken to the proceedings 
prior to the date of the order of sale. A purchaser ata probate sale is 
not required to look beyond the decree recognizing its necessity. 13L 
434. 141L. 146. 7 Rob 66. 2 An 468. 

We find that the administrator filed a petition in the proper Court, set- 
ting forth that there was land belonging to the estate, in the parish of 
Bossier, which had been previously inventoried ; that it was necessary to 
sell the Jand, in order to enable him to pay the debts of the succession, 
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and he prayed an order of sale of the land to be made on a credit of 
twelve months, the purchaser to be required to give the usual security 
for the payment of the price. An order was rendered on the 9th of No- 
vember, 1844, as prayed for. The tableau of debts filed in October, 1846, 
shows clearly that the estate was insolvent, and that the necessity for the 
sale of the land did exist at the time the sale was invoked. The plaintiff 
alleges that no commission issued from the parish of Caddo, authorizing 
the sale of the land in Bossier ; that the land was sold under an order of 
the Court of probates of the parish of Bossier, which had not jurisdiction; 
that no return of a proces-verbal of sale was made to the parish of 
Caddo. The proces-verbal of a sale by the probate Judge of Bossier 
commences with the usual caption, ‘‘ State of Louisiana, parish of Bos- 
sier,” and recites that sale was made of the land pursuant to an order 
and decree of the Court of probates in and for said parish. 

Ascrutiny of the record of the proceedings satisfies us that this was a 
mere clerical error. It is clear that the succession was opened in Caddo, 
although, unadvisedly, no doubt some incipient proceedings were had, as 
already remarked, in Bossier, yet by consent they were transferred to Caddo, 
and this was done before an administration had been taken out. The 
plaintiff appears to have erroneously instituted this suit in Bossier, his 
petition and amended petition being addressed to the probate Court of 
Bossier, and this is all that was done there in this case, except.the taking 
of the inventory and the making of the sale. The entire proceedings, 
with these exceptions, were carried on in the parish of Caddo. The 
proces-verbal of the taking of the inventory in Bossier, on the 23d Octo- 
ber, 1844, recites that it was made under an order from the parish of 

Caddo. 

It is not shown that any petition for an order of sale of the land in 
question was ever presented to the probate Court of Bossier, nor that an 
order of that Court was ever rendered for such sale. Doubtless, no such 
petition was ever presented or such order granted. We find in the bill of 
costs of the clerk of the parish of Caddo against the estate, charges for 
two commissions. Against the date of September 3d, 1844, is the item 
“commission to Bossier.” This is evidently the commission for making 
inventory and appraisement of the land in Bossier. The proces-verbail of 
the making inventory there is dated October 23d, 1844. Afterwards, 
against the date of 20th October, same year, is the item ‘‘ Commission to 
Bossier,” and the proces-verbal of sale is dated 3d January, 1845. These 

‘are the only charges in the bill of fees for commissions, and it is manifest 
that none others were ever issued. The intervals of time that elapsed 
between the date of the orders and their execution, taken with the other 
facts, render the conclusion satisfactory, that the recital in the deed refer- 
red to, was a clerical error, and one that might easily be made. 

The objection that the order of sale directed the land to be sold on a 
credit of twelve months, without requiring it to be first offered for cash, 
we consider to be of no weight. Creditors have the right to require the 
sale of succession property to be made for cash, if their debts are 
due, provided it bring its appraised value. Code of Practice, 990. But 
this is optional with them. But here, creditors are not complaining ; 
neither is it shown that any injury has resulted from the administrator's 
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having taken his order for a sale on twelve months’ credit, ‘without 





for the preliminary act of offering the property for sale for cash. The a 
presumption is rather in favor of his having done an act beneficial rather 


than injurious to all parties concerned. We do not construe Article 999 


of the Code of Practice, as requiring imperatively in all cases, the preli: 
minary offering for sale the property of estates for cash. 


Another ground of illegality alleged by plaintiff is, that no pr -0ces-verbal 


of the sale of the land was returned to and recorded in the parish of 
Caddo. The proces-rerbal of the sale was of record in the parish of Bos. 
sier, where the land lies, in the year 1852, as shown by a Certificate of the 
deputy clerk of that parish, dated 28th April, 1852. This was some eight 
years before the plaintiff purchased, and at least it was notice to him, 
The omission, if it were omitted, to record the proces-rerbal of sale in 
Caddo was not one of so grave a character as to operate a nullity of the sale, 
On the trial of this case, in the early part of 1862, it was taken down as 
an admission that plaintiff had been for three or four years previous, 
clerk of the parish of Caddo, and had charge of the papers of Schenick’s 
estate. 

The debts of the succession of Abner Schenick were community debts, 
and the property was community property, and bound for the payment of 
the community debts. The plaintiff’s vendor was the widow in commt- 
nity, and her rights as well as those of the heir were only residuary. It 
is shown that Hart, the administrator, who was a principal creditor of the 
estate, was solicited by the widow to take upon himself the administra- 
tion. He appears to have discharged the trust with fidelity. 

The title of the estate, to the land in question was, in our view, legally 
divested by the probate sale made in January, 1845 ; consequently, in 
1860, at the time the plaintiff received the deed from Ann Schenick, she 
had no right in the land to convey. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both courts. 
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No. 252.—G. W. Denton r. James Woops. 


An action for a partition, where there exists a joint ownership of property may be maintained, whethtr 
the plaintiff is in possession or not. 

Where a person permits the legal title to property to stand on the public records in the nameof 
another, the property is liable for judgments and liens recorded again.t the apparent owner, and 
asale made under such judgments, mortgages or liens, wi}! confer an indefeasibie title upon a pur 
chaser, but a sale made under a firri facius, upon a judgment rendered subsequent to the les pendent 
created by a bona side suit between the legai and equitable owners, to adjust their rights to the 
identical property. confers no title greater tnan the debtor in execution had. notwithstanding the 
proceeds of the adjudication are used to extinguish the liens. As liens, they remained such, and 
payment or subrogation conferred no title to the land. 

When property is seized by the sheriff, and advertised to be sold ona certain day, and the sale is 
stayed, it gives no right to a second seizing creditor to sell that property, disregarding the first 
seizure. A good title car only be conferred under the first seizure, which must be first released to 
enable a second seizure to become valid. 

The seizing creditor can only acquire at a judicial sale the right title and interest of the debtor iv 
execution—nothing more. 

A suit vo relieve property held.in common from a public servitude enures to the benefit of the co-pre- 
prietor, and a judgment obtained cannot form the basis of title against one’s co-owner, or autho 
rize a party to prescribe. 


PPEAL from the Third District Court of New Orleans, Buchanan, J, 
Hyams, Labatt & Jonas, for appellee. Elmore & King, for appellant. 
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Insury, J. The plaintiff, claiming to be the owner and possessor of an 
undivided half of certain real estate described in his petition, instituted 
the present action against the defendant, who, he alleged, held the title 
to the other half, for a judicial partition. 

The defendant, asserting title and sole ownership to the whole of the 
property described, excepted to the plaintiff’s action, which he contended 
should have been one of revendication. 

The exception, having been overruled in the Court below, the defen- 
dant answered, setting up title exclusively to the whole premises, to which 
allusion will be hereafter made, and he averred that the plaintiff was 
estopped from contesting his title. 

Previous to the 24th July, 1847, the legal title to the whole of this pro- 
perty had stood recorded in the name of James Erwin, and on that day 
the plaintiff instituted against Erwin a petitory action, claiming to be the 
lawfal owner of one undivided half of it. 

After much litigation, all the questions raised in that case were finally 
disposed of, and judgment was rendered against Erwin, decreeing the 
plaintiff to be the owner of the undivided half of the property now in 
controversy ; and this is the title which the plaintiff exhibits, and upon 
which his partition suit rests. See 6 An. 320. 

The defendant produced, as his title, a deed of sale from the sheriff of 
the parish of Orleans, dated 17th June, 1850, under and by virtue of a 
writ of fieri facias, in the suit of Yeatman, Woods & Co. v. James Erwin, 
No. 1201 on the docket of the Fourth District Court of New Orleans, and 
by which deed the defendant’s authors acquired all the right, title and 
interest of James Erwin, the defendant in execution in the said suit, No. 
1201. 

The judgment in the suit No. 1201, was rendered on the 14th Decem- 
ber, 1847, several months after the institution of the plaintiff’s suit against 
James Erwin, so that the sheriff’s sale to Yeatman, Woods & Co., under 
whom the defendant holds his title, could not effect in any manner that 
portion of the property which the plaintiff had claimed judicially from 
Erwin, and the purchasers at the said sheriff’s sale acquired thereby only 
whatever right and title Erwin then had to the property; that is, to one 
undivided half of it. See C. C. 2428; 2 An. 254; 4 An. 293; 11 An. 258; 
9 An. 257; 13 An. 260 ; Laws 13th, tit. 7 of the 3d Partidas ; De Litigis 
in the Justinian Code, lib. 8, tit. 37. 

If the sheriff’s sale transferred more than one undivided half of the 
property described in his deed, ‘‘nwllwm est venditio” for the remainder, as 
“nemo potest plus juris ad alium transferre quam ipse habet.” 

On and prior to the 24th July, 1847, the date of the filing of the plain- 
tiff’s petition against Erwin, several liens stood recorded against Erwin, 
which affected the land in controversy, as the plaintiff up to that time 
had permitted the legal title thereto to stand in Erwin’s name in the pub- 
lie records, and had a judicial sale of this property been made under any 
of those liens, special or general, it would have conferred on any pur- 
chaser a title superior and paramount to that acquired by the plaintiff in 
his suit against Erwin. 

The basis of the defendant's title was, however, as we have said, a 
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sheriff’s sale, made in virtue of a judgment rendered subsequent to the 
said 24th July, 1847, in the suit No. 1201. 

It is true, that prior to the sheriff’s sale, under the judgment in the 
suit No. 1201, an execution had been issued upon one of the anterigy 
judgments, viz: that rendered in the suit of ‘‘ The Bank of Kentucky y, 
James Erwin,” No. 587, on the docket of the Fourth District Court of 
New Orleans, and which execution was made returnable on the 4th Mop. 
day of August, 1847, and that the property had been advertised unde 
the writ in 587, to be sold on the 23d February, 1850, but no sale ever 
took place to satisfy that writ, and eventually it, as well as the other ante. 
rior liens, were satisfied out of the proceeds of the sale made in the suit 
No. 1201, to Yeatman, Woods & Co., the plaintiffs therein, who had 
become specially subrogated to those liens. 

The defendant’s title, his jus in re to the property, had for its basis, the 
judgment in the suit No. 1201, and no other. 

The other claims recorded previous to the 24th July, 1847, never 
changed their character of liens upon the property; and, as such, they 
conferred no /itle on the purchasers at the sheriff’s sale, in the suit No, 
1201, 

Upon the question of estopel, the evidence is too vague to prove that 
the plaintiff was ever present at the sheriff’s sale. It is, however, clearly 
shown that the sheriff, before proceeding to offer the property for sale, 
read aloud from the certificate of the register of conveyances, that por- 
tion of the decree in the suit of Denton v. Erwin, which awarded to the — 
plaintiff the one undivided half of the same property he was about to 
sell. 

This was a notice to purchasers, that to that undivided half Erwin had 
no title. ; 

As to the suit between the defendant’s authors and the city, to relieve 
the property of the public servitude, the plaintiff was no party to it, and 
the defendant’s authors might well institute such a suit for their own 
benefit, 

The joint ownership of the property is satisfactorily proved, and the | 
plaintiff, whether in possession of it or not (C. C. 1243,) had the legal 
right to resort to an action for partition. C. C. 1215, 1231. 6 M. 284 
11 L. 426. 3 Rob. 44. 4 Rob. 453. 17L. 248. 12 L. 154. 10 L, 458 
7 La. 442. 3.1L. 136. 

The judgment of the District Judge was in favor of the plaintiff, and 
for the reasons by him, and by us now assigned: 

It is ordered, adjudged and decreed, that the judgment of the Distriet 
Court be and the same is hereby affirmed, at the costs of the appellant, 

Rehearing refused. 
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No, 845.—JoHn McCracken v. E. R. Poore. 


“tis an attribute of sovereignty to authorize the issue of money, and to legalize its circulation as a 

. » medium of exchange. 

’ By Article 1, § 10, of the Constitution of the United States, no State is permitted to coin money or 
emit bills of credit. 

What one State is prohibited from doing, by the express language of the Constitution, gannat be 
ly performed by any combination of States. 

“ The late so-called Confederate States never reached the dignity of ade facto Government, and, edn. 
sequently, were without the legal right to coin money or emit bills of credit, or authorize their 
circulation as a medium of exchange. 

The issuing of Confederate treasury notes was an act of rebellion, in palpable violation of law, and 
contracts growing out of the use of these notes, asa medium of exchange, cannot receive judicial 
sanction. ; . 


PPEAL from the Third District Court of New Orleans, Fellowes, J: 
Sheldon & Pardee, for plaintiff and appellant. Semmes-& Moit, for 
‘defendant and appellee. et 
TausarerRo, J. The plaintiff sues the defendant for $635 60, with 
interest, from 11th April, 1863. The action is founded upon a draft 
drawn as follows: 
$635 60. Sr. Marrinsviize, 11th April, 1863. 
At sight, please pay to the order of Captain McCracken, six hundred 
and thirty-five dollars and sixty cents, for value received, and ane the 
same to account of your obedient servant. 
E. R. Poore. 
To Messrs. Graves & Goldsmith, New Iberia, La.” : 
The defendant, in his answer, admits the execution of the draft, and 
avers that it would have been paid in Confederate notes, according to the 
express understanding of the parties, had it ever been presented, which 
he denies ; that the draft was drawn on funds of that character, and that 
payment in any other kind of notes or funds never entered into the con- 
templation of the parties at the time of the contract. Interrogatories 
were propounded to the defendant, and they were answered categorically, 
4‘ and with great fullness and precision. 

The answers clearly establish all the averments of the answer. Judg- 
ment was rendered in the Court below in favor of the defendant, and the 
plaintiff has appealed. 

The introduction of the answers, as evidence, was objected to -on’ the 
ground that their effect would be to contradict a written agreement by 
parol proof. The objection was overruled. We find no bill of exceptions 
to the ruling of the Court, nor any motion to strike out the answers, or 

. any part of them. 

The Judge a quo correctly remarks, in his judgment, that ‘‘ the rule as 
to the exclusion of parol testimony to contradict written agreements, does 
not apply to such-a case.” Kelly v. Ledoux, 11 An. Rep. 690. 

It is an attribute of sovereignty to authorize the issue of money, and 
to legalize its circulation as a medium of exchange. No State is permitted, 
by the Constitution of the United States, to coin money or emit bills of 
of credit. Art.1,%10. This power being expressly given to Congress 

by the Constitution, and as expressly withheld from the States, it is clear 
that no State, nor any combination of States, can lawfully exercise that 














Court was given against the pretension of the late so-called Confederate 
States to the dignity of a de facto government. Those States have, sing 
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power. But it is contended that the power to coin money and om 
of credit, belongs of right as well to governments de facio as to go | 
ernments de jure; and, hence, to attach credit and legality to tis 
termed Confederate currency, so as to render it a fit exponent of a 
matters of commerce, and to give it efficacy as an object of contracts 
between individuals, the prominent argument offered is, that oe 
created and put into circulation by the authority of a government de fi 
In the case of Smith v. Slewart, recently decided, the opinion of this 








‘the termination of the rebellion, severally declared, in their conventions 
to form new constitutions, that their ordinances of secession were null. 
ties ; an admission clearly ignoring their assumed status as a de Jadp 
gaverment. 

The currency, in question, had its inception in the effort made by the 
States lately in rebellion to subvert the United States Government, by dis 
severing the Union of the States and establishing a confederation in the 
Southern section of the republic. That currency was made ex 
within the limits of the rebellion, and that by illegal and arbitrary force 
Looking to the authority from whence it eminated, and the special pup. 
pose for which it was established, its legality as a circulating medium at 
any time heretofore, or now, cannot receive judicial recognition. 

In the case now before the Court, the illegality and failure of conside 
ration are fully shown. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 
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No. 872—.Berrovuuin rv. Bourcorn. 


Citation must be add d to the defendant in the suit, otherwise it is defective and void. Know 
” ¢dge of, the suit brought to the defendant in any othet way, will not cure a defective citatiés. 





PPEAL from the Fourth District Court of New Orleans, Théard, J. 
A. Derbes, for plaintiff and appellee. E. Bermudez, for defendant 
and appellant. 
Hyman, C.J. A definitive judgment was rendered in this case against 
the defendant, Mrs. Bourgoin, after a judgment by default had bee 
taken against her. 
She has appealed, and has assigned for error that she was not legally 
cited—the citation not having been properly addressed. 
The citation was addressed, not to defendant, but to Mrs. Bertoulin. 
The citation is defective in form. It should have been addressed in 
the name of the defendant. See Code of Practice, Art. 179. 

Without a citation having been served on the defendant, or without 
her appearing or answering, no judgment could legally have been rem 
dered against her. Code of Practice, Art. 206. 

It is contended that the defendant could not have but known, in the 
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service of this informal citation, that she was to appear and answer the 
suit, and that, therefore, the defect in the citation is insufficient to annul 
the proceedings of the lower Court. 
pe ERAN on her part, that she would have to defend the suit, did 
not make a defective and insufficient citation a legal one, nor render valid 
proceedings in the suit against her. See Art. 206 C. P., already cited. 
Let the judgments of the District Court be avoided, annulled and 
reversed, and let the case be remanded to the said Court, to be proceeded 
with according to law. 
‘The plaintiff to pay the cost of appeal. 





No. 948.—In the Matter of the Successton or Tuomas J. Prexiys.—Orro- 
SITION TO CuRATOR’S AccouNT, 


This case involves only questions of fact. 


PPEAL from the Second District Court of New Orleans, Thomas, J 

1 B. Eganand J. S. Simonds, for appellants. Buchanan d& Gilmore, 
for appellee. 

TauiFERnO, J. The contestation in this case relates to the adjustment 
of the attorney’s fees due by the estate. It appears that.Mr. Egan was 
the attorney engaged by the curator to settle the affairs of the succession, 
and it seems that he superintended the settlement of the business. gene- 
rally, as the attorney of the estate. A fee of $1,000 was charged by him 
for his entire services. The estate was of considerable amount, and it 
appears to have been involved in much litigation. The curator placed 
the attorney’s fee upon his account, and it was opposed by Messrs. Buch- 
anan & Gilmvure as being excessive. The services of these gentlemen, in 
several cases against the estate, rendered by them for the curator, were also 
charged on the account. In one of these cases, a fee of $250 was charged, 
which, by their own consent, was reduced to $100. In the other, a fee 
of $500 was charged. This, however, does not appear on the tableau. 

The District Judge sustained the opposition of Messrs. Buchanan & 
Gilmore, to the extent of one-third of the amount set down for the legal 
services of Mr. Egan, and allowed the opponents $333}, and Mr. Egan 
double that sum. From this judgment the latter has appealed. 

The appellant contends that the opponents were never engaged as attor- 
neys by the curator, and refers with much confidence to the testimony of the 
curator to establish that fact. The evidence of the curator on the sub- 
ject, although seemingly confirmatory to some extent of the appellant's 
declaration, by no means makes good that position. We find on page 76 
of the record, that the curator said: ‘‘I left the case to be managed hy 
the Court and counsel. I have consulted Egan & G:lmore, both.” ‘The 
party who went on my bond, went on it with the understanding that Gil- 

more should also settle the estate,” 

, 46 





| 
| 
: 





362 SUPREME COURT OF LOUISIANA, 


Succession of Pipkins. 


We do not find anything in the record that inclines us to make any 
other disposition of this unpleasant controversy, than that already made 
by the Court below. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts, 

Rehearing refused. 





—— 








No. 966.—S. N. Pree & Co. v. C. Doyitz & Co. 


A proposal to compromise is not admissible as evidence against the party making it, unless some fact 
or distinct liability is admitted in the offer. 
In actions for quasi offences the law has left a discretion to the Court and jury to assess the damages, 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Clarke & Bayne, for plaintiffs and appellees. Fellowes & Mills, for 
defendants and appellants. 

Brief of Clarke & Bayne, for plaintiffs. * ° * Discretion is 
left to the jury to assess damages for quasi offences. CO. C. 1928, 33. 

**In such actions the jury or Court must, in many cases, allow dama- 
ges when no special damage is shown.” Martin Justice Carlin v. Stewart, 9 
La. 76. Chataigne v. Bergeron, 10 An. 669. Varillat v. New Orleans and 
Carrollion Railroad Company, 10 An. 87. Black v. Same, 10 An. 33. 

The bill of exceptions taken to the questions propounded to Johnson, 
ig not tenable. He was questioned as to the conversations between him 
and defendant Doyle, and his answer, as taken down is, ‘I told him J 
would prosecute him. Before I left, he came to the office of Longstreet, 
and offered to compromise it, and stop it. He and his partners came up 
and offered $400, and lawyers’ fees to stop the case.”” This is fully autho- 
rized, under the rule established in Delogney v. » ie, 2 aes 175, “7 
Agricultural Bank v. Jane, 19 La. 1. 


Brief of Fellows & Mills, for defendant. * * * The 
principal testimony against the defendants was the substance of a con- 
versation had between the defendant, Doyle, and the agent of the plain. 
tiffs, who had threatened an expensive law suit, in which the defendant 
offered a compromise. This was objected to, on the ground ‘that pro- 
posals for a compromise or conversation about it, are not admissible. The 
Court overruled the objections, and admitted the testimony. We think 
the testimony should be excluded. See 19 La. 1, and cases there cited. 

In any event, whatever offer was made it was to avoid a threatened law 
suit, and the evidence of the conversation did not disclose any facts 
touching the merits of the case. 


Hyman, C. J. The plaintiffs, S. N. Pike and 8S. N. Pike & Co., com- 
plained in their petition that they had been damaged, the former to the 
extent of $15,000, the latter to the extent of $5,000, by defendants, who 
had counterfeited their brand in selling whisky. 

They prayed judgment against defendaut for the alleged damages. 
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“The Judge rendered judgment, in pursuance to the verdict of a jury 
defendants, condemning them to pay 8. N. Pike $760, interest 
and cost, and S. N. Pike & Co. $250, interest and cost. 

Defendants are appellants from this judgment. 

On the trial, plaintiff offered to prove by Wm. W. Johnson, that defen- 
dants proposed to compromise the suit by paying $400, and the lawyers’ 
yn the introduction of this evidence defendants objected, on the ground 
that a proposal for a compromise is not admissible as evidencé against the 
party making such proposal. 

The Court overruled defendants’ objection, and admitted the evidence. 
The defendants reserved the point, in a bill of exceptions. 

An offer made to buy peace is not to be taken advantage for the put- 
pose of evidenea, unless some fact or distinct liability be admitted in the 
offer; since the offer may have resulted not from the consciousness of 
indebtedness, but from a desire to avoid litigation. See 19 La. page 11. 

The Court erred, in admitting the evidence, as no fact nor distinct 
liability was admitted by defendants, in their proposal for a compromise. 

The evidence that was properly admitted, satisfies us that the brand, 
which defendants counterfeited, for the dishonest purpose of reaping a 
profit, by dissembling to the injury of others, was used by 8S. N. Pike & 
Co., in selling their whisky—not by 8. N. Pike. 

That part of the judgment, in favor of 8. N. Pike, is, therefore, 
erroneous. 

The exact extent of damage done by defendants, by thei nefarious acts 
to 8. N. Pike & Co., is not shown by the evidence; but, in cases like this, 
the law-maker has merely left a discretion in the Judge or jury to assess 
damages, without proof of their exact amount. Civil Code 1928, 2 3. 

The assessment of damages, by the jury in favor of 8. N. Pike & Co., 
we see no reason to disturb. 

Let that part of the judgment of the District Court that condemns 
defendants to pay S. N. Pike $750, with five per cent. interest, from the 
date of the jadgment, and cost of suit be reversed, and let that part of 
the judgment which condemns the defendants to pay 8S. N. Pike & Co. 
$250, with five per cent. interest, from the date of the judgment, and 
cost of suit, be affirmed. 
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No. 871.—B. Lapuace v. J. J. Haypen. 


Where minor heirs have a general mortgage upon the property of their tutor, they cannot have 
recourse upon his property specially mortgaged, if the tutor has other property subject to the 
general mortgage sufficient to discharge it. 

An unliquidated mortgage of a minor does not prevent a sale of the property of the tutor specially 
mortgaged by the owner's judgment creditor. 

If the legal mortgage of the minor heirs, has superiority of rank and priority of date to the special 
mortgage, the property seized will pass to the purchaser subject to the legal mortgage, and their 
right to pursue it by the hypothecary action will remain unimpaired. 


PPEAL from the Third District Court of New Orleans, Foute, J. 


Grandmont and Bonford, for appellee. E. Bermudez and J. Meunier 
for appellants. 
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TattaFERRO, J. In February, 1861, the plaintiff, by executory process, 
caused six slaves belonging to defendant to be seized, and sold for{ 
payment of a debt of $2,000, with interest, due him by defendant. The 
opponents aver, that in right of their deceased mother, former wifegf 
defendant, they have a legal mortgage on his property, arising from hig 
having appropriated to his own use and benefit a large sum of money, KE: 
the procceds of sale of a plantation, which was the separate property of | 
their mother. The defendant is the father of the opponents, and was 
formerly their tutor. They set outin their opposition the specific amount 
and character of their several claims, pray judgment against the defen. 
dant for the same, and that the proceeds of the sale of the mortgaged — 
slaves be applied to the payment of these claims. 

The plaintiff answered, denying all the allegations of the opponents’ 
petition, and afterwards filed a peremptory exception to the right of the 
opponent to proceed in this case, on the ground that the claim they set 
up is unliquidated. The exception was sustained, and the opposition dig. 
missed. The opponents thereupon appealed. 

Having a general mortgage, the opponents could not have recourse 
upon property of their tutor specially mortgaged, if the tutor had other 
property subject to the general mortgage sufficient to discharge it. (, 
P., Art. 403. 

An unliquidated mortgage of a minor does not prevent a sale of the 
property by the owner’s judgment creditor. 13 An. 508. 12 An. 861, 
same page 71, C. P. 715. 6 Rob. 51. 

If their legal mortgage, as these opponents allege, have superiorityof 
rank, and priority of date to the plaintiff's special mortgage, the property 
seized would pass to the purchaser, subject to the legal mortgage on the 
condition expressed, and their right to pursue it by the hypothecary action 
would remain unimpaired. That right was reserved to the opponents by 
the judgment of the lower Court. But, events that have arisen since the 
rendition of the judgment, have annulled and destroye their former 
right of mortgage, so fur as it rested upon the then slaves of their tutor, 
and they are now left to such other recourse against him as may still 
exist. . 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, so far as it sustains the exception, and dis- 
misses the opposition ; and that it be annulled, avoided and reversed, in 
all other respects, reserving to the opponents all legal rights they may 
have to enfurce their legal claims, if any against the defendant, their for- 
mer tutor. The opponents and appellants paying costs in both courts. 























































































































No. 989—JosEerH LALLANDE v. GEORGE INGRAM—THE Same v. R. M. Davis. 


In all cases of pledge, the pledgee must be put in possession of the thing pledged, and, if it bes 
claim, the evidence of the obligation must be transferred and delivered. 

Shares of stock cannot be pledged, unless they be evidenced by certificates, which must be transferred 
and delivered to the pledgee. 

- A transfer or sale of stocks cannot be inferred, when the relation of debtor and creditor exist on the 

face of the act of pledge. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J, 
Geo. L. Bright, for plaintiff and appellant. 7. 4. Bartletie, for 
defendants and appellees. 
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Brief of G. L. Bright, for plaintiff and appellant. * * Theact 
of pledge which plaintiff sets up as having been passed before Hugh 
Madden, Notary Public, on 9th April, 1863, is fatally defective, and is 
entirely null and void ; that no stock had ever been issued to R. M. Davis 
at the time of the pretended pledge ; that the formalities and requisites 
of law were not observed in the alleged act of pledge. 

During the pendency of this injunction suit, Lallande, who had obtained 
a jadgment against Davis, seized and sold the 1,000 shares, and the pro- 
ceeds being in the hands of the sheriff, he took a rule on Ingram and the 
sherif, to show cause why the sheriff should not pay him the full amount 
of his judgment, with interest and costs. 

By consent of all parties, this rule which involves the questions pre- 
sented in the injunction suit, is consolidated with it. 

We return to the injunction suit. 

By authentic act, J. E. Livaudais, agent of R. M. Davis, transferred 
and pledged to Lallande the 1,000 shares of stock. 

The authority of Livaudais is sufficient. 

The transfer and pledge was made on the 9th April, 1863, and it is 
admitted that on the same day the President of the Mechanics’ and Agri- 
cultural Fair Association was notified of the transfer and pledge, and a 
copy of the act was served upon him. The Association had never issued 
any certificate for these shares. 

The fieri fucias, issued by Ingram, purported to have been issued by 
the Fourth District Court of New Orleans, except that it was signed by 

‘T. W. Hall, who was clerk of the Fifth District Court. An unaltered 
blank of the Fourth District Court was used in making out the jieri facias. 

Shall the proceeds of the sale go to Lallande or Ingram ? 

The transfer and pledge to Lallande is valid. C. C. 3100. The pledge 
is a contract by which a debtor gives something to his creditor as a secu- 
rity for his debt. 

The share of an association is something, for it is the subject of a 
right. 

But the counsel for Ingram refers us to Act 1855, No. 287, and to Arts. 
C. C. 3123, 3129; and to 17 La. 430; 1 An. 341. 

The Act of 1855, Section 1, provides that when a debtor wishes to pawn 
promissory notes, bills of exchange, stocks, obligations or claims on other 
persons, he shall deliver to the creditors, the notes, bills of exchange, 
certificates of stock or other evidences of the claims or rights so pawned; 
and such pawn so made, without further formalities, shall be valid as well 
against third persons as against the pledgors thereof, if made in good 
faith. Sec. 2. All pledges of movable property may be made by pri- 
vate writing accompanied by actual delivery, C. C. 3123. When a debtor 
wishes to pawn a claim on another person, he must make a transfer of it 
in the act of pledge, and deliver to the creditor to whom it is transferred, 

the note or obligation which proves its existence, if it be under private 
signature, and must endorse it, if it be negotiable. 

©. C. 3129. In no case does this privilege subsist on the pledge, except 
when the thing pledged, if it be a corporeal movable, or the evidence of 
the debt, if it be a note or other obligation under private signature, has 
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been actually put and remained in the possession of the creditor, or of g 
third person agreed on by the parties. * * 

The act of 1855, and the above-mentioned articles of ma Civil Code, 
contemplate the existence of a negotiable instrument or a claim in writ. 
ing. They speak of the delivery of promissory notes, bills of exchange, 
stocks, obligations or claims upon other persons, or other evidences of 
the claims or rights pawnei. 

It is the delivery the law requires, and when 4 thing can be ac 
delivered, the delivery must be made; the law we have considered cop. 
templates the pledging of the things of which it speaks how the delivery 
shall be made. But it does not mean that what cannot be actually de 
livered cannot be pledged. Art. 3120 says, this delivery is only necessary 
with respect to corporeal things; as to incorporeal rights, such as debts, 
which are given in pledge, the delivery is merely fictitious and symboli- 
cal, Art. 2453 says, the tradition or delivery of movable effects takes 
place by their real tradition, or by the delivery of the keys of the build. 
ings in which they are kept; or even by the bare consent of the parties, 
if the things cannot be transported at the time of sale, ete. C. C. 2457, 
The tradition of the incorporeal rights is to be made either by the deliy- 
ery of the titles and of the act of transfer, or by the use made by the pur- 
chaser with the consent of the seller. C. C. 3127. When the thing 
given in pledge consists of a credit not negotiable, to enable the creditors 
to enjoy the privilege above mentioned it is necessary, not only that the 
proof of the pledge be made by an authentic act, or by act under private 
signature, duly recorded as stated in the preceding article, but that a 
copy of this act shall have been duly served on the debtor of the credit 
given in pledge. 


Brief of T. A. Bartlette, for defendants and appellees. * * The evidence 
shows that the stock was seized and advertised for sale under Ingram’s 
judgment, when the sale was enjoined, and that it so remained under sei- 
zure until sold. None of the documents or records in the sheriff's office, 
show any indications of the irregularities urged by Loom ; and a bill 
of exceptions was taken to the introduction of parol testimony, to con- 
tradict those records. The writ bore the seal, and was signed by the 
clerk of the Fifth District Court, and all the proceedings of the sheriff 
were in the name of that Court. But if the error existed, it did not affect 
the interests of the plaintiff, and afforded him no ground for injunction. 
Skillman v. Purnell et als., 3 L. 494. Oakey v. Aiken, 12 An. 11. Harper 
v. Com. and R. R. Bank of Vicksburg, 15 An. 136. It would not have 
justified even the defendant in enjoining. Hudson v. Dangerfield et als, 2 
L. 66 ; Morgan v. Whitesides’ Curator, 14 L. 280. 

Lallande had no right to enjoin the sale, even if he had a valid pledge 
on the property seized. He had merely aright of preference, and his 
remedy is pointed out in the Code of Practice, Art. 401; Williams et alv. 
Schooner St. Stephens, 1 N. 8. 417; Herbert’s Heirs v. Babin et al, 6 N. 8. 
614; B. Antognini v. Railey, 11 An. 275; Vanhille v. Her Husband, 5 BR. 
496; Gil v. Her Husband, 10 R. 28. 

But Lallande had no pledge. Nothing was delivered to him. The 
certificates of stock had not been issued : there was no tangible evidence 




















NEW ORLEANS, JUNE, 1867. 367 


Lallende v. Ingram.—The Same v. Davis. 





—_— 





of its existence, and, therefore, nothing susceptible of being pledged. 

The *‘ evidences of the claims” were not, in the language of the law, 
delivered to the creditor. Revised Statutes 405. Civil Code, Arts. 3123, 
3129. Winchester v. Ovy,s Syndic, 17 L. 430. Succession of Hillisberg, 1 
An. 341. Pothier’s Cont. de Nantissement, vol. 2, p. 1179. 

Besides, the judgment Lallande is now attempting to execute, is not 
the one attempted to be secured by the contract of pledge, which referred 
tos judgment then rendered and ready to be executed ; whereas, the 

ent now sought to be enforced was rendered in a suit brought long 
after the execution of the contract of pledge, and could not have been 
the subject of it. 

Ingram became invested with a privilege on the stock by virtue of his 
seizure, and is entitled to the proceeds, unless a better right be shown 
afirmatively. ©. P. 722. Loze v. Dimitry et als, 7 L. 485. Payne v. 
Randon, 10 An. 349, id. 728, 429. Campbell v. His Creditors, 3 R. 106. 
Stafford v. Dunwoodie, 3 R. 276. Lafleur et als v. Girard, i1 R. 493. 

‘The judgment, therefore, in the case of Lallande v. Davis, ordering the 
proceeds of the stock to be paid to Ingram is correct, and should be 
affirmed. But the judgment, in the case of Lallande v. Ingram et als, 
should be amended so as to allow twenty per cent. damages on the amount 
of Ingram’s judgment enjoined. Acts of 1833. Betts v. Mongin, 15 An, 
52. Corning v. Elliott, 10 An. 753. 


Lazpauve, J. On the 9th April, 1863, R. M. Davis, being indebted unto 
Joseph Lallande, in the sum of $3,750 97, with interest, and cost of pro- 
test, executed through his agent, Livaudais, an act of transfer and pledge 
unto the said Joseph Lallande, of the following described shares of stock, 
to wit : 

‘¢ All and irregular, one thousand shares of twenty-five dollars each, in 
the capital stock of the Mechanics’ and Agricultural Fair Association of 
Louisiana, a duly incorporated association of this State, which have been 
subscribed and paid for by said R. M. Davis.” 

It is stated in the act by the agent, that to his knowledge no certificate 
of said one thousand shares of stock has been issued to said Davis. 

George Ingram, having obtained a judgment in the Fifth District 
Court of New Orleans for $15,680, against said R. M. Davis, caused a 
fri facias to be issued, which was put in the hands of the sheriff on the 
2ist September, 1863, and it seems that he executed this writ, and on the 
20th October, 1863, returned it by order of plaintiff, and another fieri 
facias issued on the same day. The stock had been seized under the first 
jeri facias, and remained under that seizure until sold under the writ, in 
the case of Lallande v. Davis. 

On the 17th October, 1863, Joseph Lallande enjoined the writ which 
the sheriff had executed, by seizing and advertising for sale the said ons 
_ thousand shares of stock. The plaintiff, in his petition for an injunction, 
states that the sheriff, in the case of Ingram v. Davis, has seized and 
advertised for sale the said one thousand shares of stock in the Mechan- 
ies’ Agricultural Fair Association. That said shares are pledged to him 
to secure the sum of $3,750 97, and that the same cannot be seized and 
sold before the amount due him is satisfied, and that the said seizure is 
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illegal; that the said seizure and advertisement are illegal, because the 
suit of George Ingram v. R. M. Davis was instituted before, and the 
judgment thereon was rendered by the Fifth District Court of Ney 
Orleans, and the writ of alias fieri facias, by which the seizure was made, 
and the proceedings conducted by the sheriff, was issued by the Fourth 
District Court of New Orleans. 

The defendant, in the injunction, George Ingram, in his answer, claimed 
the dissolution of the injunction, with interest. and damages. In. the 
meantime Lallande obtained a judgment on his note against Davis, ang — 
under an execution issued thereon, seized and sold the said one thousand 
shares of stock, and took arule upon the sheriff and Ingram, to show 
cause why the proceeds of said stock should not be appropriated to the 
satisfaction of his judgment. Ingram, in his answer, claimed the said 
proceeds by virtue of his prior seizure, and denying Lallande’s pledge, 
The rule and injunction were tried together. 

The District Court dissolved the injunction, with interest, and allowed 
the said proceeds to George Ingram. 

Joseph Lallande took this appeal. 

This case involves none but questions of law. 

The first presented is, whether or not Joseph Lallande has a em 
as pledgee, upon the proceeds of sale of said stock. 

In all cases of pledges, the pledgee must be put in possession of the 
thing pledged, and if it be a claim, the evidence of the obligation must 
be transferred and delivered. C. C. Arts. 3100, 3119, 3120, 3122, 3123, 
3129. Acts of 1855, No. 287, Winchester v. Ovy’s Syndic, 17 L. 428. Shares 
in stock cannot be pledged, unless they be evidenced by certificates, 
which must be transferred and delivered to the pledgee. In this case, 
there were no such certificates of stock, therefore nothing was or could 
be delivered to Lallande. But the appellant contends that the said stock 
was transferred to him and the President of the Association, was duly 
notified thereof, and that this transfer was good against third persons. 

This position is not tenable; it was not a sale or a transfer made in that 
form, nor a dation en payment; the thing remained the property of the 
pledgor, and at his risks; the debt was not paid, nor novated; the rela- 
tions of creditor and debtor still existed on the face of the act of pledge. 

We are of opinion that Lallande acquired no right to said stock, either 
as pledgee or as transferree. The appellant further contends, that the 
seizure by Ingram was null, because the executicn issued from the Fourth 
District Court, when the judgment had been rendered in the Fifth Dis- 
trict Court of New Orleans. On that point, it appears that the execution 
was headed Fourth District Court, (it being a printed form of that Court) 
but the writ bore the seal of the Fifth District Court, and was signed by 
the clerk of that Court, and all the proceedings of the sheriff thereon 
were carried in the name of that Court. We look upon this as a clerical 
error, which was corrected on the face of the writ by his seal, and the - 
signature of the clerk of that Court; but be that as it may, such informa- 
lity did not regard or interest the appellant, it was a matter for the seized 
debtor to urge. 12A 11. 15A. 136. 

The appellant further contends, that having seized the said stock, he 
acquired a privilege on the proceeds thereof, 
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Subsequent to the granting of the injunction obtained by Lallande, 
arresting the sale of the stock seized by Ingram, he (Lallande) obtained 
a jadgment, and on the 8th March, 1866, caused to be seized the same 
stock, which was sold accordingly. We are satisfied, that when Lallande 
seized the said stock, the same was still under seizure for Ingram who 
had been enjoined by Lallande from selling; besides, the appellant having, 
without right, prevented Ingram from proceeding on his judgment, can- 
not take advantage of his own wrong; for Ingram was fairly on the way 
to make his money, when enjoined by Lallande, who obtained a judgment, 
but long thereafter. 

But we are of the opinion that the judgment appealed from is errone- 
ous in allowing five per cent. interest, when the judgment enjoined bears 
eight per cent., and we do not think it a case where damages should be 
granted. 

It is therefore ordered and decreed, that the judgment rendered below 
be so amended as to strike out the five per cent. interest, and that as 
amended it be affirmed, the appellee to pay the costs of appeal. 














No. 1373.—Succession oF JoHN Crusivs. 


Subjects of Bavaria are exempt by the consular convention, entered into between the United States 
and that kingdom on the 2ist of Jauuary, 1845, from the tax of ten per cent. on successions in this 
State, going in whole or in part to persons not being domiciliated in this State, and not being 
citizens of any other State or territory of this Union. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 

J. Lavergne, for curator, appellee. E. Bermudez, for State, appellant. 

Lasavuve, J. The testamentary executors of John Crusius, having 
rendered a final account or tableau of administration of the succession 
of said Joho Crusius, prayed for its homologation. 

This State, through her auditor, has opposed said tableau on the 
ground that said John Crusius has departed this life, and his universal 
and only heirs, parties not domiciliated in this State, and not citizens of 
any State or territory in the Union, are bound to pay to the State a tax 
of ten per cent. on all sums, or on the value of all property accruing to 
them in said succession. That it appears from said account and tableau, 
that the succession amounts to $133,448, upon which the State has a 
right to levy said ten per cent. tax, 

The District Judge, after hearing the evidence, dismissed the opposition 
and homologated the tableau. 

The State appealed. 

On trial of the case below, it was admitted that the heirs of the deceased 
are subjects of Bavaria. We are of opinion that, under articles second 
and third of the consular convention, entered iuto between the United 
States and Bavaria, on the 21st January, 1845, the said heirs, although 
subjects of Bavaria, are not liable to pay the tax of ten per cent. herein 
47 
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claimed by this State. See the treaty, United States Statutes at Large, 
vol. 9, p. 826. This Court has given the same effect to a similar treaty 
with the French Emperor. Succession of Dufour, 10 An. 391; and Suo. 
cession of Arnout, 18 An. 403. 

We are of opinion that our learned brother decided correctly, 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs, 
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No. 943.—Brenzamin Meyers v. Isaac Smumons. 


Where an agent, holding a power of attorney to sign promissory notes, executes a note as agent for 
a bil] of goods, and the principa] promises to pay the nate, thereby ratifying the act of his agent, 
he cannot afterwards avoid payment on the ground that the act of the agent was not within 
the scape of the agency. 


PPEAL from the Fourth District Court of New Orleans, 7héard, J, 
Philips & Levy, for plaintiff and appellee. .4. & M. Voorhies, for 
defendant and appellant. 

TauiaFeRRO, J. This action is upon a promissory note for $924, drawn 
_- by D. Beer, as agent of the defendant, to the order.of Myers & Levy, 

payable sixty days after date, 13th January, 1866. 

The answer is a general denial. 

The defendant specially denies that Beer was authorized by him to 
draw the note sued upon, and that he was his agent. The case was twice 
tried in the Court below, and each time with the same result, the rendi- 
tion of judgment against the defendant, who appeals. 

The signature of Beer, as agent, and his authorization to draw promis- 
sory notes, in the name of Simmons, are fully proved. The endorsement 
of the payees, under which the plaintiff holds, is not so fully established, 

Pierson, a witness, testified on the first trial that the endorsement is in 
the handwriting of the payees; on the second trial, he stated that the 
endorsement is in the handwriting of S. J. Weilman. No authority is 
shown to Weilman to make the endorsement. The defendant resists the 
payment of the note on the further ground that it was executed for a 
consideration personal to the agent, and for a matter not within the range 
of the business of the principal. The evidence shows that the note was 
given to Myers & Levy, for goods purchased by Beer to take to Matamo. 
ras. It appears that Simmons purchased goods in New York, and shipped 
them to Matamoras. Before his departure for New York, he went with 
Beer to Bloom, a witness, and told Bloom that Beer wanted to buy goods 
for Matamoras, and asked him to let Beer have them, telling Bloom that 
he would pay him for whatever goods Beer might buy of him, if Beer 
failed to do so himself. Beer went to Matamoras in January, 1865, for the 
purpose of engaging in businessthere. Previously, he was doing a small 
dry goods business in New Orleans, as agent of Simmons. It appears © 
that Simmons, after his return to New Orleans, was applied to by Myers 
for payment of the note, and that he replied to him that if he would give 
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him time he would pay it, but if he sued him he would not pay it. The busi- 
ness relations shown to have existed between these persons seems to cast 
some doubt upon the truth of the defendant’s averment, that the giving 
of the note by Beer to Myers & Levy was an act not within the scope of 
the agency. Be this as it may, his agreement to pay the note amounts 
to a ratification of his agent’s act, and defeats this ground of his defence. 
We think the plaintiff has made out his case, and that he is entitled to 
recover. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 


Rehearing refused. 


No. 1299.—Harvey Tate, Administrator, 7 H. A. K. FuretcHer et als. 


The doctrine in Wainwright, Administrator, v. Bridges, (ante page 234) reaffirmed. 

Where the consideration of the sale was a slave, who afterwards became free by the act of the sov 
ereign power, the Courts are without authority to enforce payment of the price. They are alike 
without authority to give judgment for the hire of the person (slave) before emancipation. 


PPEAL from the District Court, Parish of East Feliciana, Eilis, J. 
Wilson & Williams, for plaintiff. A. Addison, for defendants. 

Brief for plaintiff and appellant. * = =*  * I apprehend, may 
it please the Court, that the sole question presented by the pleading and 
the evidence‘adduced in this cause is, shall the plaintiff be permitted to 
recover the purchase price of the ‘“‘slave Dick,” as evidenced by the 
notes sued on and made by the defendants, October, 1860 ? 

This suit, upon these notes, was filed with the clerk of the Sixth Dis- 
trict Court, St. Helena, on the 24th of December, A. D., 1862, but was 
not tried until May, 1866. It will not be denied or doubted, that at the 
time of the purchase of the ‘‘ slave Dick,’”” October, 1860, and the execn- 
tion of the notes (the price or consideration) and of their respective 
maturities and the filing of this action, the law, as it then was, that the 
defendants would be compelled by the Courts to pay and satisfy these 
notes. It was the duty of the defendants to pay them. Infidelity to 
their obligations is the cause of the present suit. If the defendant has 
lost the slave through the action of the State and General Governments, 
emancipating slaves, the loss must be borne by herself. Her title was 
not contingent, suspensive or conditional, but was absolute at the moment 
of the adjudication. It is unnecessary to say more. 


Brief for defendants and appellees. * * * We, therefore, pro- 
ceed to consider the second ground of defence, and submit the following 
propositions, to be sustained by argument and authorities to be cited upon 
the trial, viz: 

1st. That by the act of the sovereign authority, which is equally bind- 
ing upon the plaintiff and defendant, and for which the said plaintiff is 
equally responsible with the defendant, the consideration for which the 
note sued on was given has been destroyed, and that the plaintiff is 
estopped and restrained from obtaining, and the Court from granting a 
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judicial remedy to enforce the performance of a contract based upon 
African slavery. 

2d. That said contract, having been entered into on the part of both 
plaintiff and defendant, with reference to and under guarantees and pro- 
tection contained in the laws and Constitutions of the Federal and State 
Governments upon the subject of African slavery, and those guarantees 
and protection which entered into, the consideration for which the note 
sued on was given, having been revoked, annulled and abolished by the 
sovereign authority of the Federal and State Governments, the plaintiff 
is estopped and restrained from obtaining, and the Court from granting 
a judicial remedy to enforce the performance of the said contract. 

3d. That by the acts of the sovereign authority, as aforesaid, the judi- 
cial authority can no longer be envoked to enforce the ‘rights acquired by 
this defendant under the contract sued upon, and that the said plaintiff 
is estopped and restrained by equity and good conscience from obtaining, 
and the Court from granting a judicial remedy to enforce tlie perform- 
ance of th: said contract in favor of the other contracting party only. 

4th. That by the acts of the sovereign authority, as afuresaid, African 
slavery has ceased to be the subject of conventional obligations, and of 
judicial action, and it is contrary to equity, to good conscience, to gcod 
morals and public policy, to enforce the performance of obligations 
which have no longer the sanction of the laws of the land, and under 
which the reciprocal rights and responsibilities of parties, created by said 
contracts, can no longer be enforced by judicial authority. 


TaLIAFERRO, J. This suitis brought to recover the amount of two 
promissory notes of a series of three, executed for the payment of the 
price of a slave purchased by the defendant at a probate sale. The defence 
is failure of consideration from the emancipation of slaves by the sov- 
ereign power. 

The judgment rendered by the Court below, released the defendants 
from the obligation of paying the notes sued upon, but allowed the 
plaintiff six hundred dollars for hire of the slave during the time he had 
him in possession. ° 

The plaintiff appealed. 

For the reasons assigned in the late case of Wainwright, Administrator, 
v. Bridges, it is ordered that the judgment of the District Court, releasing 
the defendants from all obligation to pay the notes sued upon be affirmed, 
and that that part of the judgment allowing hire for the slave be an- 
nulled, avoided and reversed, the plaintiff and appellee paying costs in 
both courts. 

Justices LaBavve and Ixsuey dissenting. 





For the reasons given in our dissenting opinion, in the case of Wain- 
wright v. Bridges, No. 1805, we dissent in this case. 
ZENON LABACVE, 
Associate Justice. 
Jo-n H. Icey, 
Associate Justice. 
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No. 1001.—A. G. Nauue vo. J. A. Vasenne, 


Where the defence is, that by the law of the State where the contract is made, the surety is not lia- 
ble, provided he has given notice to the holder, until he has prosecuted the principal to insolvency, 
the statute must be filed in evidence; otherwise the Court will presume that the law is similar to 
our own, and the case wi!l be determined according to the laws of Louisiana. 

The law of the place where the contract is made fixing the rate of interest will govern, provided the 
statute is filed in evidence. 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Jas. Brewer, for plaintiff and appellee. Hays, Adams & Moise, for 
defendant and appellant. 

Howe, J. This is an action upon a promissory note, made at Wood- 
ville, Miss., by W. L. Cage and the defendant, jointly and severally, and 
payable to the order of Edward Nalle & Co., at their counting-room in 
this city, and by them specially endorsed to plaintiff. 

The defence is, that Ventress, the defendant, was only surety for Cage, 
to the knowledge of the payees, who were requested by defendant, before 
and after maturity, but without success, to take legal proceedings for the 
collection of the note against said Cage, who had ample means, and that 
plaintiff became the owner and holder of the note after maturity, and 
with knowledge of the above facts. 

Counsel for defendant and appellant, in their brief, ‘‘insist that witness 
is only liable conditionally, i. e., that being merely a surety, by the law 
of Mississippi, he is only bound on the note after the principal, Cage, is 
prosecuted to insolvency, provided witness had notified the holder of the 
note to pursue Cage, as required by the statute.” 

As this statute of Mississippi is not in evidence, we are to presume that 
it is similar to our own law, under which the facts, if all proven, would 
not release the defendant. No equities, as to the consideration of the 
note between the actual debtor and the payees, are pleaded. 

The plaintiff, in his answer to the appeal, has prayed that the judg: 
ment be amended so as to allow ten per cent. interest, as stipulated in the 
note, and authorized by the law of Mississippi, where the contract was 
made; and has filed in evidence the statute of that State, which sustains 
hisdemand. See 8N.5., p. 1; 3A. 88. 

It is therefore ordered, that the judgment appealed from be so amended 
as to allow éen instead of eight per cent. interest, and as thus amended 
it be affirmed, with costs. 





No. 1005.—Riaem & Co. v. Mercnants’ Bank. 


A final jadgment, rendered without a judgment by default being first taken, is a nullity, and will 
be so declared on appeal. 


-PPEAL from the Third District Court of New Orleans, Fellowes, J. 
FE. W. Huntington and Roselius & Philips, for plaintiffs and appellees, 
Clarke & Bayne, for defendant and appellant. 
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- Riggin & Co. v. Merchants’ Bank. 


LasavvE, J. This is a suit brought to obtain a judgment of forfeiture 
of the charter of said bank, as authorized by the 20th section of the act 
entitled an act to establish a general system of free banking in the State 
of Louisiana, approved 15th March, 1855, the said section being amended 
and reénacted by an act approved on the 18th March, 1858. 

The Attorney-General, having been duly notified of the proceedings as 
prescribed by law, on the 15th May, 1865, filed a petition, stating that he 
has ascertained that there is neither a legal nor equitable defence to the 
payment of the notes so alleged to have been presented to said bank, 
‘and the payment of which was refused, and praying among other things 
that said bank be cited, and that a forfeiture be decreed, ete. 

The bank did not answer, and no judgment by default was rendered, 
‘and the Court rendered a final judgment of forfeiture of the charter of 
the bank, on the 12th June, 1865. 

The defendant appealed. 

We are of opinion the Judge erred, in rendering a final judgment, 
without first having rendered a judgment by default. 

This case is substantially similar in the pleadings and form of proceed- 
ings to that of B. W. Huntington v. The Crescent City Bank, in the Third 
District Court of New Orleans, and reported in 18th An. 350. The view 
we have taken of the law in that case, in regard to the proceedings in 
forfeiture of the charter of a bank, must govern this case. 

It is therefore ordered, adjudged and decreed, that the judgment 
‘appealed from be annulled and avoided; it is further ordered and decreed, 
that this case be remanded to be proceeded in according to law. The 
appellee to pay the costs of appeal. 
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‘No. 934.—Taytor & Kwyarr v. T. L. McGer.—Rosemonp Lonrt, 
Garnishee. 


“The garritshee is not required to answer, categorically, every question asked in the interrogatories; it 
is sufficient if his answers negative every fact enquired of in the interrogatories. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Ed. Rawle, for appellee. G. Schmidt, for appellant. 

Hyman, C. J. In the above-named case, the plaintiffs obtained a judg- 
ment against the defendant, McGee, caused execution to issue thereon, 
and propounded interrogatories to Rosemond Lorio, under authority of 
the statute 20th March, 1839, page 166. 

The time having elapsed, in which Lorio was ordered to answer the 
interrogatories, a rule, on motion of plaintiff, was served on him to show 
cause why judgment should not be rendered against him. 

Lorio had filed with the clerk an answer under oath to the interrogato- 
ries. On the trial of the rule his answer could not be found, and he 
asked permission to again answer the interrogatories. 

Permission was refused by the Judge, and he excepted to the refusal. 

The Court received parol evidence of the answers of Lorio to the inter- 
rogatories, made the rule absolute, and rendered judgment against him, 
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condemning him to pay the amount of plaintiffs’ judgmont against the 
defendant, McGee. 

Plaintiffs had a right to the answer of Lorio, to use as evidence against 
him, and the Judge did not err in refusing to take other answers than 
that already given. 

The question now comes up, is the answer responsive to the 
interrogatories ? 

They are as follows: 

‘1st. Had you in your hands or under your control, directly or indirectly, 
at the time of the service of notice of seizure in this case, or since, or at 
the time of service of these interrogatories, or at any time since, or at 
the time of answering these interrogatories, any money, rights, credits, 
or other property whatsoever, directly or indirectly belonging or due to 
the said defendant in execution, or in which he has or had any direct or 
indirect interest for the whole or for a part, or otherwise ; and if yea, 
what is the nature, description or amount thereof; and is the same not 
sufficient to pay or satisfy the full amount of said judgment and costs; 
or if less to what amount? You, being asked, and required to make a 
full disclosure in relation to the same. . 

«2d. Were you not, at the time of service of seizure upon you in thig 
ease, or since then, or at the time of service of these interrogatories, or 
since, or at the time of answering the same, directly or indirectly, 
indebted or obligated unto the said defendant in execution for anything, 
or for any sum whatever, whether for yourself alone, or together with 
others, in consequence of any sale, or exchange, or transfer, or assign- 
ment, or payment, or novation, or compensation, or letting, or hiring, or 
service, or labor, or employment, or affreightment, or insurance, or job, 
or work, or rent, or interest, or partnership, or lease, or deposit, or trust, 
or bailment, or agency, or suretyship, or compromise, or pledge, or in 
consequence of any control or obligation whatsoever, whether the same 
be due or to become due, and whether the interest of the defendant in 
execution be direct or indirect, or be for the whole, ora part only, or 
whether it be by bill, note or otherwise; and if yea, what is the nature, 
description, and amount thereof, and is the same not sufficient to pay, 
or satisfy the full amount of said judgment and costs ; or if less, what 
amount? You being asked, and required to make a full and detailed 
disclosure in relation to the same. 

‘3d. Have you, at any time since the service of notice of seizure in your 
hands herein, made, directly or indirectly unto or with the said defendant 
in execution, any payment or novation, or compromise or arrangement, 
or. given him any nute or other written obligation, or received from him 
directly or indirectly, any receipt or acquittance, or received, acquired 
against him, directly or indirectly, any compensation or set-off, or demand, 
or note, or other obligation, or right of action? And if yea, state the 
nature, description and amount thereof, and the time, place and circum- 
stance of the same.” . 

The witness testified, as to the answer, thus: ‘‘ The answer, in sub- 
stance, was, that the garnishee had no property belonging to defendant, 
and that he owed him nothing. The answer wassworn to. I recollect 
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distinctly, that the answer specified no debt. The garnishee did not ap. 
swer each interrogatory separately. It was a general answer.” 

The interrogatories are enquiring of Lorio, whether he had property 
of or was indebted to the defendant, McGee, at the time of the servigg 
of notice of seizure, or of the interrogatories, or since; and his answer 
must be taken as having reference to the time designated in the 
interrogatories. 

It was a negation of every fact enquired of in the interrogatories, 

Let the judgment of the District Court be annulled, avcided ang 
reversed, and let the suit be dismissed, as against Lorio, at plaintiffy 
costs. , 





No. 942.—Crtizens’ Bank or Lovistana v. BEtLoce, Nosiom & Co. 


A motion for a new trial is in time, if made before the judgment has been presented to the Judge 
for his signature, although more than three days may have elapsed after judgment wag rendered, 

If a party withdraws his application for a new trial, and does not embody his withdrawal in a bill of 
exceptions, he thereby waives his right to a hearing thereon in the Supreme Court. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
A. Pitot, for plaintiff and appellee. A. & M. Voorhies, for defen- 
dant and appellant. 


- Howe, J. This is a suit upon fifteen notes and drafts, amounting to 
$56,218 48, the defence to which is a general denial. Judgment was ren- 
dered against defendants on 5th February, 1866, and signed on the 9th 
February, 1866. On the latter date, before the judgment was signed, the 
defendants, through counsel, made a motion for a new trial, which, on 
objection by plaintiff's counsel, the Court refused to entertain, on the 
ground that it came too late, the three judicial days allowed by law for 
making the same having expired; to which ruling a bill of exceptions 
was taken. 

As said in the case of Smelsor v. Williams, 4 R. 152, we differ in opinion 
with the Judge a quo, and think he ought to have considered the motion; 
particularly, as it appears to have been filed, and it is not shown that the 
judgment was presented to the Judge for signature before the application 
for a new trial was made in open Court. We think the jurisprudence set- 
tled, that until the judgment is signed, application may be made fora 
new trial. See C. P. 546, 548, 559; 5 N. 8.320; 4 R. 152. The right to 
do what is ordered, or permitted to be done within a given time, exists 
so long as no action of the Court, or the opposite party, has intervened 
to conclude that right, unless special provisions of law produce a different 
consequence. 

The defendants, however, having withdrawn their application for s 
new trial, and not embodied it in the bill of exceptions, have, in our 
opinion, waived the right to a hearing thereon. The grounds on which 
the application was based, are not before the Court for examination, and 
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t> remand the ease for a new and different application, or to renew the 
one which was voluntarily withdrawn, would be irregular. 

Upon examining the record, we discover no cause for disturbing the 
judgment on the merits. 

Judgment affirmed. 

Ma. Justice Lapavuve, being a stockholder, recuses himself. 

Rehearing refused. 


No. 1204.—Zznon Greminyon, Administrator, vr. Capgr Orovsmiac, etal. 


The act of the sovereign power of the nation abolishing slavery annulled all contracts made in rela. 
tion to the traffic in siaves, and the Courts are without power to enforce them. 
The doctrine in the case of Wainwright, Administrator, v. Bridges, (ante page 234) reaffirmed. 


PPEAL from the District Court, Parish of Pointe Coupée, Cooley, J. 
. Lebeau & Beatty, for plaintiff and appellant. A. Provosty, for defen- 
dant and appellee. 


Brief of Lebeau & Beatty, for plaintiff and appellant.—This case presents 
but one question, namely: Were the slaves of Louisiana emancipated by 
the proclamation of President Lincoln, in January, 1863, or did they not 
in the eye of the law, continue to be slaves until the last Louisiang Con- 
vention in 1864, abolished slavery within our borders. 

It must be admitted, that if the proclamation of the President of the 
United States produced the effect contended for by the defendant, the 
subsequent action of Congress, in its efforts to obtain the constitutional 
majority of the States, in its opinion, necessary to abolition ; as also, the 
provision of our present State Constitution, tending to the same result, 
were supererogatory and delusive. Must we not rather conclude, that 
the proclamation was issued, as intended, to strike terror than to have auy 
legal effect; and such, indeed, was the avowed intention of its autl or. 

We deny, then, the constitutional power of the President to abolish 
slavery in the different States of the Union. The act was an arbitrary 
one, and produced no legal effect on the status of the slave. 

In the argument of the lower Court this point is not conceded; was not 
strongly contested. The defendants mainly relied on the liberation of 
the slaves as effected by the first article of the constitution of 1864, by 
which they pretend they suffered eviction of the slaves for whom they 
gave the notes sued on. 

They contend, that by the terms of the act of sale, with which the 
notes are identified, they had a special warranty against this very kind of 
eviction; and that, consequently, they are not bound to pay for property 
which has been wrested from them by the government. 

In reply to this, we say that the warranty in the act of sale is couched 
inthe usual notarial phraseology; prolix and verbose as it is, it adds 


nothing to the warranty which the purchasers would have had under 
the law. 


48 
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Now, ever since there have been slaves in Louisian, it has been known 
that it was within the range of probabilities, that the slaves therein might 
one day be freed; but who ever thought until now, that the vendors of 
slaves guaranteed against such an eventuality. The idea is preposterous, 
As vendors, we are not answerable for the action of the government; cer. 
tainly not without a special warranty to that effect. The slaves we sold, 
ceased to be the property of the. vendees by no fault of ours; not that they 
had not belonged to us in full property; not because they were not legally 
slaves for life, but by an act, in which defendant, as one of the people of 
Louisiana, is supposed to have participated, to wit: the emancipation 
clause in the present constitution, 

We then contend, that when the defendant gave his notes, he had g 
valuable consideration for them. That he was fully aware when he made 
the purchase, that the slaves he bought might become free by the events 
of the war which was raging; that he exacted no special guaranty on 
this account; that up to the moment of the liberation, in 1864, he was 
their master; that they were lost to him as property by vis major, for 
which we are not responsible; and, finally, that according to the leading 
maxim, res perit domino, he, as their owner, at the moment they had 
ceased to exist as slaves, must bear the loss of their services in the same 
manner as if they had perished in an epidemic or earthquake. 


Brief of A. Provosty, for defendant and appellee. . * * = 
- defence is, that the said negroes were warranted to defendant as slaves 
for life, and that on or before the said sale, the Southern States of this 
Union, including the State of Louisiana, having rebelled against the 
authority of the General Government, as a means of repression, and un- 
der the authority vested in him, the President of the United States had 
issued his proclamation, declaring free all the slaves in the State ; and 
that since by the first article of the Constitution of the State, slavery was 
forever abolished throughout the State, thereby depriving respondent of 
all authority in, possession of, and title to said negroes sold as slaves; and 
that, therefore, the consideration for which said notes were given, has 
failed, etc. 

It is admitted by the parties that the proclamations of the President of 
the United States, abolishing slavery, were issued before the sale of said 
negroes to defendant, and that the notes sned on were given for negroes 
described in the acts of sale marked A and B. 

The case was submitted to a jury, who returned a verdict for the de 
fendant; and judgment was rendered accordingly. 

From the judgment, plaintiff has appealed. 

This case involves the following questions: 

1. Had the proclamations of President Lincoln the effect of abolishing 
slavery? or of so modifying the status of the negro, as to render him an 
unfit object of commerce; or at all events of depriving in fact the defend: 
ant of the use and possession of the property, for which he had given the 
notes sued on? 

2. If the said slaves became free only under the new Constitution of 
Louisiana, is not the defendant entitled to judgment under the clause of 
warranty ? 
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The defendant will rest the first question on the able charge given to 
the jury, by the Judge of the lower Court. 

Itis clear, that the Southern States claiming the rights of belligerents, 
subjected themselves to all the consequences of that position, and exposed 
to all the chances of the conflict, their possersions and their property, 
fad everything that could augment their strength, and enable them to 
prolong the contest; and it did not belong to them as belligerents, to 
subject the acts of President Lincoln to the test of the Constitution and 
laws of the country; his proclamations, abolishing slavery, were therefore, 
so far as the Confederate States were concerned, the acts of the United 
States, and had all the effect which power could produce; and being rati- 
fied by Congress; and since the cessation of hostilities, confirmed by the 
people of this State, in convention, have now the sanction of the law, and 
must be held to be binding. 

By said proclamations, therefore, the negroes sold as slaves became in 
fact free, and the obligations or notes of defendant given subsequently. 
were given without a cause, and can have no effect. ©. C., Art. 1887, 
1889, 1891; Toullier, vol. 6, p. 171, No. 167, No. 170. 

The second is equally fatal to plaintiff. 

The clause of warranty in the act of sale is ample: ‘‘ Lequel a par ces 
présentes, déclaré vendre, céder transporter et abandonner des a présent, 
et pour toujours, avec garantie de tous troubles, dons, dettes, évictions, 
hypotheques, alienations et autres empéchements généralement quelcon- 
ques et avec substitutions,” ete. 

It is admitted, that defendant has been evicted, therefore, he can re- 
fuse the payment of the price. C. C., 2535. And he would recover the 
price if he had paid it, (C, C., 2481,) even if he knew of the issuing of the 
proclamation, and of its effect, (8d A. R., 327,) for the right of claiming 
the return of the price, after the eviction has taken place, exists in all 
cases, unless the party evicted, knowing the danger of eviction, took the 
property without warranty, and at his peril andrisk. 5th A. R., 314; 
Troplong vente 480, 482, 483. 

Le vendeur est décharge de tous dommages et intéréts, mais en restant 
débiteur du prix—lo. Quand il ya stipulation de non garantie; 2o. 
Quand l’acte de vente ,étant muet sur la garantie, l’acheteur connaiss: ait 
lors de la vente le danger de l’éviction. Marcadé, vol. 6, p. 259. 

As in this case there is an express stipulation of warranty, defendant is 
not only entitled to retain the price, but might recover it with damages 
if he had paid. 


TatiaFeRRO, J. This action is predicated upon three several promis- 
sory notes, executed by the defendants in solido, in favor of the plaintiff, 
in his capacity of administrator. The notes are dated 17th January, 
1863, and made payable consecutively in one, two and three years after 
date, with eight per cent. interest, from their respective maturities, the 
amount of each note being $2,336 66. 

The defence is, a failure of consideration, the notes having been given 
for the price of slaves, which it is alleged have been emancipated by the 
Government, and which, as property, have proved a total loss to the 
purchaser. 
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The case was tried in the Court below by a jury, which found in tou 
cf the defendant. 5 

Judgment was rendered accordingly, and the plaintiff prosecutes this 
appeal. 

It is argued, in behalf of the plaintiff, that ever since there have been 
slaves in Louisiana, it has been known that it was within the range of 
probabilities that the slaves therein might some day be freed, and that 
this eventuality was never warranted against by any vendor, and ‘that the 
happening of such an event was at the risk of the buyer. 

On the part of the defence, the question is raised to what extent did 
the proclamations of President Lincoln go in effecting emancipation, or 
at least in depriving the defendant of the use and possession of the pro- 
perty for which he had given the note sued on? It is also noted, on the 
part of the defendant, that the proclamations adverted to were issued 
prior to the sale of the slaves in this case. 

We do not consider it necessary to go into the consideration of these 
points, By the act of the sovereign power of the nation slavery was 
abolished; and that act, we have held, annuls contracts made in relation 
to the traffic in slaves, leaving the Courts withcut power to enforce con- 
tracts of that kind. See the recent decision in the case of Wainwright, 
Administrator, v. Bridges. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
District Court be affirmed, with costs in both Courts. 

Justices LaBAvvE and Instzy dissenting. 








For the reasons assigned in our dissenting opinion, in the case of 
Wainwright v. Bridges, lately decided, we dissent in this case. 
Joun. H Instey, 
Associate Justice. 
ZENON LABAUVE, 
Associate Justice. 
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No. 1271.—J. S. Courtnry v. Jonn SHELTON—JoHN SHEtTON ». J. & 
CouRTNEY. 


The doctrine in the case of Wainwright, Administrator, v. Bridges, (ante page 234) reaffirmed. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J, 
W. F. Kernan, for appellant. Fuqua & Kilbourne, and MeVea é 
Hunter, for John Shelton. 

TaiAFERRO, J. The complex litigation in this case sprung out of an 
exchange of slaves by the parties inthe year 1859. After a contestof 
seven years, and two trials by juries, the result was a defeat of both par 
ties, with a decree of costs against Jettero S. Courtney, alternately, plaintiff 
and defendant. 

The litigant last named has appealed. 
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We are unable to render him relief. We feel constrained to act on the 
maxim, denique sit Jinis queesendi. 

Any decision touching the subject-matter of the controversy would be 
vain and nugatory. 

For the reasons given in the late case of Wainwright, Administrator, v. 
Bridges, decided by this Court, it is ordered, adjudged and decreed, that 
the judgment of the District Court be affirmed, with costs in both courts. 

Justices Lapavve and Ixsiey dissenting, for the reasons given in the 
dissenting opinion of Wainwright, Administrator, v. Bridges. 

Joun H. Itstey, 
Associate Justice. 
Zenon LABAUVE, 
Associate Justice. 


No. 1315.—Gro. W. Amacker v. G. W. anv L. J. Varnapvo, Co-Adminis- 
trators.—On Opposition to final Account. 


A Judge of a Court, having formerly been counsel of record in a case brought before him for trial, 
while sitting as Judge on the bench, is incumpetent to try the care: his duty is to refer the case to 
a competent Judge for trial. C. P. 337 and 338. 


PPEAL from the District Court, Parish of St. Helena, Ellis, J. 
J. E. Wilson & T. C. W. Ellis, for plaintiff and appellee. FE. F. 
Russell & T. G. Davidson, for deferdant and appellant. 

Hyman, C. J. Under this title, the administrators of the succession of 
Celia H. Burton, deceased, filed a final account of their administration of 
the succession, which was opposed by George W. Amacker, on the 
ground that he was entitled to one-fourth of the succession in usufruct, 
the marital portion. 

He prayed that the account be so amended and corrected as to allow 
him this portion. 

E. P. Ellis was one of the attorneys, who signed the opposition of 
Amacker. 

On the 5th May, 1864, a final judgment was rendered, recognizing 
opponent’s marital portion to amount to $2,309 93, and ordering the same 
to be paid to him, to be by him held in usufruct, ete. 

This judgment was not signed. 

On the 26th day of October, 1866, the opponent took a rule on the 
administrators, for them to show cause why the decree should not be 
signed nunc pro tunc. 

One of the grounds taken by the administrators, in answer to the rule 
and in opposition thereto was, that E. P. Ellis, the Judge before whom 
the rule was to be tried, was the attorney for the opponent in obtaining 
the judgment sought to be rendered executory by his signature. 

On the 20th of November, 1866, E. P. Ellis, the Judge, ordered the 
rule to be made absolute, and signed the judgment purporting to have 
been rendered on the 5th May, 1864. 

The administrators have appealed. 
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The law, for wise purposes, has declared that, the parties may refuse to 
have their cause tried before a Judge, who has been employed or con- 
sulted as an advocate in the cause. See Code of Practice, Articles 337 
and 338. 

Our opinion is, that Judge Ellis had no jurisdiction of the cause after 
the administrators had attempted to recuse him. He had no right to 
decide on the rule, nor to sign the judgment. His duty was to refer the 
case to a competent Judge. ; 

Let the judgment of the District Court be reversed, and let the case 
be remanded to be proceeded with according to law. 


No. 1380!3.—Tue Crry or New Orteans, Cuamminc Expropriation oF 
Property FoR Pusnic Uses.—In the Matter of the Wrir or Pro- 
HIBITION, ISSUED IN THE CASE. 


Clerks of Courts and sheriffs have the right, every six months after a suit has been instituted in 
any of the Courts of this State, to demand their costs from the plaintiff, and after authenticating 
the amounts due, to issue execution for the collection of them; this right is accorded to no other 
officer of the State. Revised Statutes, p. 124, § 7. ° 

Experts, auditors and judicial arbitrators, are to be paid as well as the taxed cost, by the party cast 
at the termination of the suit. 


PPEAL from the Fourth District Court of New Orleans, 7héard, J. 
H. D. Ogden, for City. Collens & Wooldridge, for defendant. 

TAauIAFERRO, J. The city of New Orleans, in its corporate capacity, 
instituted a proceeding in the usual manner, to have certain expropria- 
tions made of private property belonging to various individuals, in order 
to construct roads necessary for public use and benefit. A jury of free- 
holders was called, which, after hearing evidence, made their report; and 
the report, having undergone some modifications, was adopted and homo- 
logated by the Court of the Fourth District of New Orleans. In its 
judgment, the Court below awarded ‘‘to the members of the jury, col- 
lectively, for their services herein, eighteen hundred dollars.” A suspen- 
sive appeal was prayed for by the city from this judgment, but refused. 
A short time after the motion was made for the appeal, one of the jurors, 
who had been called to act in the matter, caused a rule to be served upon 
the corporation, to show cause why the sum of one hundred and fifty dol- 
lars should not be paid him for his services, and upon the hearing of the 
rule he obtained an order rendering it absolute, and issued execution. 
The city, by its attorney, obtained from this Court a writ of prohibition, 
suspending the writ of fieri facias, and staying further proceedings in the 
case until further order of the Court. 

The subject is before us on the petition, order of prohibition, and 
answer. 

On the part of the city, itis contended that the Court below, having ren- 
dered judgment for a certain fixed sum to the jurors, collectively, for their 
services, could not legally afterwards award judgment to one of them sepa- 
rately for his share, or supposed share of the entire amount. That this 
single juror, already having judgment in his favor in the aggregate, for 
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ail that he is « entitled to be paid for his services, cannot have judgment 
again for his part of the compensation. On the part of the juror, the 
plaintiff, in rule, it is held that the compensation is that made to experts 
appointed by the Court to perform specific services; that such compen- 
sation constitutes costs which are required to be paid before the termina- 
tion of the suit in which they have been incurred; that experts being 
officers of Court, are entitled to be paid promptly their fees when they 
have accrued. We are referred to Code of Practice, Art. 552; to Revised 
Statutes, page 124, 2°7, and to various decisions of this Court. After an 
examination of all the references given, we are unable to find among 
them any warrant of law, authorising experts employed by Courts to 
proceed summarily, and to issue execution to collect the compensation 
allowed them for their services. 

By the act of 1855, Revised Statutes, p. 124, ¢ 7, clerks and sheriffs 
have the right every six months, after a suit shall have been instituted in 
any of the Courts of this State, to demand their costs from the plaintiff; 
and, after authenticating the amounts due, to issue execution for the 
collection of them. But to no other officers do we find this privilege 
granted. Compensation allowed to experts, auditors and judicial arbi- 
trators is, by Article 552 of the Code of Practice, to be paid as well as 
the taxed costs by the party cast; and this implies a delay of payment 
until the termination of the suit. In matter of expropriation, perhaps 
the rule is different; as in those cases, the expenses of proceedings are 
borne by the party requiring the expropriation to be made. But, still we 
find no exception in favor of experts, which enables them to collect their 
compensation before the termination of the judicial proceedings incident 
in such cases to the settlement of the rights of the parties. The privilege 
granted to clerks and sheriffs to collect their costs every six months is 
founded upon obvious reasons, which do not apply to persons rendering 
isolated and casual services, and who are occasionally only and pro re 
nata officers of Court. 

The case referred to in 10 Rob, page 150, recognizes the limitation 
of ‘the privilege of collecting costs before the termination of the suit, to 
clerks and sheriffs. They can exercise that privilege only at intervals of 
six months. The plaintiff, in the matter now before us, if he had the 
privilege accorded to clerks and sheriffs, would seem to be premature in 
the exercise of it, for it appears that scarcely three months have elapsed 
since he rendered the services for which he claims to be paid. 

The city (defendant in rule) has appealed from the judgment, fixing 
the compensation to proprietors, and awarding to the freeholders, acting as 
experts, eighteen hundred dollars for their services. That allowance 
might, upon sufficient evidence, be shown to be excessive, and be liable 
to reduction. In such an event, an anomalous state of things might 
arise, if the plaintiff were permitted to proceed with his execution to 
recover a larger amount than would be found due him. Upon the whole, 
we think the course he is pursuing irregular, and not sanctioned by law. 

It is therefore ordered, adjudged and decreed, that the order of this 
Court rendered on the 30th of April, 1867, be made final, and the writ of 
prohibition then issued in this case, be perpetuated. 
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No. 1265.—Hezextan Posey, Administrator, 7. Joun Marrineiey et als, 
The doctrine in the case of Wainwright, Administrator, v. Bridges, (ante page 234) reaffirmed, 


PPEAL from the District Court, Parish of West Feliciana, Cooley, J, 
Coliins & Leake, for plaintiff and appellees. S. J. Powell, for defen. 
dants and appellants. 

TariarerRo, J. This suit was brought to recover from the defendants 
the sum of eighteen hundred dollars, evidenced by two promissory notes, 
executed for the payment of the price of a slave purchased by one of the 
defendants, at a probate sale of property of the succession of Margaret 
Posey, deceased, in January, 1863. 

- The defence is, a failure of consideration, arising from the emancipa- 
tion of slaves by the act of the sovereign power. 

There was judgment for plaintiff, and defendants have appealed. The 
defendants have fully made out their case. 

For the reasons assigned by this Court, in the case’ of Wainwright y, 
Bridges, it is ordered, adjudged and decreed, that the judgment of the 
District Court be annulled, avoided and reversed; it is further ordered, 
that there be judgment in favor of the defendants, releasing them from 
all obligation to pay the notes sued upon, the plaintiff and appellee pay- 
ing costs in both courts. 

Justices Lapavve and Iystey dissenting, for the reasons stated in the 
dissenting opinion of Wainwright v. Bridges. 

Joun H. Inszey, 

Associate Justice. 
ZENON LABAUVE, 

Associate Justice. 





No. 982.—M. Berwin v. STEAMSHIP Matanzas, CAPTAIN AND OWNERS. 


The Civil Courts of Louisiana are without jurisdiction in admiralty and maritime cases. 

By the judiciary act of 1789, chapter 20, §9: Exclusive original cognizance of all civil causes of admi- 
ralty and maritime jurisdiction is vested in the District Courts of the United States, “ saving to 
suitors in all cases the right of a common law remedy, where the common law is competent te 
give it.” 

The saving clause. in the judiciary act of 1789, securing to suitors a common law remedy, where the 
common law is competent to give it, does not give them a remedy at common law, but a com- 
mon law remedy. A proceeding in rem is a civil law remedy, and when used inthe common law 
courts is provided for by statute. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 
E. Filleul, for plaintiff. J.T. Tatum and H. B. Kelly, for defendant. 


Brief of E. Filleul, for plaintiff and appellee. . id * The 
defendant made a motion to set aside the sequestration, on several 
grounds, the first of which is: ‘‘ Because the court has no jurisdiction 
in this case, which is one arising under the admiralty laws of the United 
States, and in which the United States Courts have exclusive jurisdic- 
tion,” 























NEW ORLEANS, JUNE, 1867. 385 
Berwin v. Steamship Matanzas et als. 








“The defendant, by cumulating other grounds with his plea to jurisdic- 
tion, has clearly waived it or rendered it unavailable; he pleads in the 
same motion that the affidavit is insufficient according to the laws of 
Louisiana, and that the surety is not such as the law requires. Such 
pleas are incompatible with the plea to the jurisdiction of the Court. The 
Court is bound to exercise its jurisdiction, to act upon what is the sub- 
ject-matter presented for its decision, and, therefore, the plea to its juris- 
diction is waived. See Code of Practice, Art. 338; 10 L. R. 228. 

But let us look into that plea. 

A cardinal pzinciple in this matter is, ‘‘ that the presumption is that a 
cause is not within the jurisdiction of the United States Court, until the 
contrary appears.” Lowry v. Erwin, 6 R. R. 192. 

The State Courts have concurrent jurisdiction, and the judiciary act of 
1789, while it gives the Federal Courts exclusive jurisdiction of maritime 
cases, reserves to parties the right of a common law remedy, when the 
common law is competent to give it. Slate v. Waits, 7L. R. 445. 

But this is not a maritime case. The cause must arise wholly upon the 
sea, and not within the precincts of any county, to give the admiralty 
jurisdiction. If the action be founded on a matter done partly on land 
and partly on water, as if a contract be made on land to be executed at 
sea, or be made at sea to be executed on land, the common law has the 
preference, and excludes the admiralty. Kent, vol. 1, 419. 

This case of seamen’s wages, the Courts of common law admit to be of 
admiralty jurisdiction, and this is an exception in favor of seamen to the 
general rule, that the admiralty has no jurisdiction of any matter arising 
on land, though it be of a maritime nature, as a charter party, or a policy 
of insurance. Kent, vol. 1, p. 421. 

The plea to the jurisdiction of the Court is clearly untenable. A sim- 
ple examination of the record will show that the other grounds of the 
motion must share the same fate; they rest on no foundation. 


Brief for defendants and appellants. ad ® * The 
Court erred in refusing to set aside the sequestration. It was without 
jurisdiction of the case from the beginning. When jurisdiction is want- 
ing ratione materie, the Court is bound ex officio to notice it—consent of 
parties even cannot give jurisdiction; and the judgment of a Conrt 
wanting in such jurisdiction is null. C. P. 606, 608. 1N. S. 200, 703. 
3N. 8. 136. 141.177. 68. 365. 11 R, 77, Parson’s Mar. Law, vol. 
2, p. 710, note. 

It is apparent, on the face of the record, that the Fifth District Court 
of New Orleans was without jurisdiction of this action ratione materia, 
for the reason that it is a case of admiralty and maritime jurisdiction, the 
exclusive cognizance of which by the Constitution of the United States, 
and the laws of Congress passed in pursuance thereof, is vested in the 
Courts of the General Government. 

In the Constitution of the United States it is declared, in express terms, 
that the judicial power of the General Governmeut ‘‘shall extend to all 
cases of admiralty and maritime jurisdiction.” Const. U. 8S. Art. 3 @, 2. 
Benedict’s Adm. p. 12. 

49 
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By the he judiciary act of 1789, ch. 20, 39, ‘‘ exclusive original cognizance 
of all civil causes of admiralty and maritime jurisdiction” is vested jn 
the District Courts of the United States, ‘‘saving to suitors in all cases 
the right of a common law remedy, where the common law is competent 
to give it.” 

If this is a case of admiralty and maritime jurisdiction, and if the 
remedy sought is not one which the common law is competent to give, the 
conclusion is inevitable that the State Court was without jurisdiction, 

This is a case of admiralty and maritime jurisdiction. It is an actioy 
on a contract of affreightment. 

‘The primary and principal purpose -of a ship is transportation for 
hire, and therefore contracts of affreightment are of admiralty and mari- 
time jurisdiction.” Benedict’s ew. % 286. See also Conkling’s 
Treatise, p. 253. Parson’s Mar. Law, vol. 2, p. 508, and note; Benedict’s 
Admiralty, p. 31. 

The remedy sought in this action is not a common law remedy, if indeed 
any remedies afforded by the Courts of Louisiana in civil actions can be 
so denominated. The whole proceeding, as it appears in the record, is 
utterly foreign and unknown to the common law system of remedial jus- 
tice. Nor is the proceeding one, which could be had in the Courts of 
ordinary civil jurisdiction, under the system of jurisprudence from which 
that of Louisiana is mainly derived. 

‘* The maritime ordinances of France have always been held in desery- 
edly high estimation. Her wisest statesmen and monarchs have all along, 
through many centuries, given the most profound attention to the subject 
of maritime law; and under the administration of Courts of admiralty, 
filled by the ablest Judges, a system of maritime law has there been built 
up more perfectly than in any other country. 

*  * The jurisdiction of the French admiralty has always been 
of the widest and most salutary character. Benedict’s Admiralty, p. 95, 
4172. See also 3173, et seq. 

‘‘Les tribunaux d’amirauté connaissaient exclusivement centre toutes 
personnes de tout ce qui concernait la construction, les agrvs et apparaux, 
avitaillement et équippement, vente et adjudication des vaisseaux, charte- 
parties, affrétements, etc., et tout autre concernant le commerce de la 
mer.’ ad - a ° * ** Tis étaient 
tribunaux privilégies, ayant une competence exclusive et privative, qu’on 
ne pouvait violer, sous peine d'amende. Du reste ils étaient tribunaux 
naturels et ordinaires pour les hommes et choses de la mer.”” Beaussant, 
Code Maritime, Tome1, p. 10. See also Locré, Esprit du Code de Com- 
merce, Livre 4, tit. 2, Art. 631-7. Code de Commerce, 631, 633. 

Finally, the Supreme Court of the United States, in the case of the 
Moses Taylor v. Hammons, at the December term, 1866, have decided in a 
case entirely analogous to this, that the State Courts are without juris- 
diction of a proceeding of this nature. A properly authenticated copy 
of the opinion of the Court will be furnished at the hearing of this case, 
and reference is made, in this connection, to the laws of the State of 
California, under which the case of Hammons v. Moses Taylor arose. 
Garfield and Snyder’s Compiled Laws of the State of California, #% 318- 
23, pp. 577-8. >. 
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TauiaFERRO, J. The plaintiff sues upon a contract of affreightment, 
alleging that he shipped on board the ship Matanzas, at New York, in 
November, 1865, one hundred and forty-four cases of merchandize, des- 
tined for New Orleans ; that there was a failure on the part of the captain 
and officers to deliver nineteen of those cases according to the bill of 
lading. He claims judgment for $1,741 55, as the value of the lost mer- 
chandize, with privilege on the vessel, and costs of suit, etc. 

Awrit of sequestration was taken out, under which the vessel wa 
seized by the sheriff. The defendants released the seizure by entering 
into bond. 

An exception was filed in the incipient stage of the proceedings to the 
jurisdiction of the Court, on the ground that the action being founded 
upon a contract of affreightment, the case is one exclusively of admiralty 
and maritime jurisdiction, and cognizable only by a Court of the United 
States. The exception embraced also an objection to the insufficiency of 
the affidavit, and also to the insufficiency of the bond, in the matter of 
the sequestration. 

The exception was overruled, an answer filed, and after trial had, the 
Court rendered judgment in behalf of the plaintiff for the amount claimed, 
with judicial interest from judicial demand, and costs of suit. Defen- 
dants have appealed. 

By the Judiciary act of 1789, ch. 20, 29, exclusive original cognizance 
of all civil causes of admiralty and maritime jurisdiction, is vested in the 
District Courts of the United States, ‘‘ saving to suitors in all cases the 
right of a common law remedy, where the common law is competent to 
give it.” 

A case decided by the Supreme Court of the United States, in Decem- 
ber last (1866) ‘‘The steam-vessel, Moses Taylor, plaintiff in error, v. 
Wilson Hammons,” is adverse to the view formerly taken by many of the 
9th section of the Judiciary Act of 1789, just referred. The Court say, 
in the case of the Moses Taylor, that ‘‘ the contract for the transportation 
of the plaintiff was a maritime contract; it related exclusively to a service 
to be performed on the high seas, and pertained solely to the business of 
commerce and navigation. There is no distinction in principle between 
a contract of this character and a contract for the transportation of mer- 
chandise. The Court said: ‘‘ The case presented, is clearly one within 
the admiralty and maritime jurisdiction of the Federal Courts.” The 
decision settles the point, that over these cases the jurisdiction of the 
Federal Courts is exclusive. In conclusion, the Court remarked: ‘‘ The 
case before us is not within the saving clause of the ninth section. That 
clause only saves to suitors ‘‘ the right of acommon law remedy, where 
the common law is competent to give it.” It is nota remedy in the com- 
mon law courts which is saved, but a common law remedy. 

“A proceeding in rem is not a remedy afforded by the common law; it is 
a proceeding under the civil law. When used in the common law courts 
it isgiven by statute.” 

In the case now before this Court, the exception taken by defendants 
must prevail. 

It is therefore ordered, adjudged and decreed, that the judgment of 
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the District Court be annulled, avoided and reversed; itis further ordered, 
that the case be remanded to the Court of the first instance, with direc. 
tions to dismiss the action for want of jurisdiction. The plaintiff ang 
appellee to pay all costs. 





No. 1002.—Prrer Marcy et al 7. Mercnants’ Murua INsuRANCE Company, 


The evidence of witnesses, as to what they heard from or were told by others, of orders having been - 
issued, or given by the insurgent military authorities, then in possession of the city. for the des- 
traction of property prior to, or about the time of the loss of the ship Pettigrew, was properly 
admitted as part of the res geste. 

Tn the margin of the policy of i of the st Pettigrew, the following clause appears: 
“ Warranted by the assured free from all claim for loss or damage, arising from or growing out of 
the collision of foreign powers, or of our government with others” At the time this policy was 
affected, the city of New Orleans, the domicile of the insurance company, was in possession of the 
insurgents, eng:ged in armed rebellion against the United States Just prior to the capture of 
the city by the Federal fleet, the insurgent military commander ordered the burning of all the 
cotton in and about the city. Under these ord+rs the ship Pettigrew was destroyed by fire: Held 
That the destruction by fire of the ship Pettigrew, resulted from and grew out of the “colli- 
sion ” between the United States and the insurgents, then in arms against its authority; ard the 
loss or damage growing out of that collision was not a peril insured against. 





PPEAL from the Sixth District Court of New Orleans, Duplantier, J, 
Buchanan & Gilmore, for plaintiff and appellant. A. & M. Voorhies, 
for defendants and appellees. 

Brief of Buchanan & Gilmore, for plaintiff and appellant. * * The 
question before the Court is not what ships were burned by military order 
on the morning of the arrival of the Federal fleet, but whether the evi- 
dence in this record shows that the Pettigrew was among the number of 
ships so destroyed, and if so, upon whom should the loss fall. Of course 
the law makes it incumbent on the defendants to make this proof, not 
by assumption or inference, but by clear and incontrovertible evidence, 
Have they done so ? 

Now, we say, if the Pettigrew was burned by military order, where is 
the order? The written order? If you cannot produce the written order 
by reason of its loss, as you say, (although no proof of any search or 
effort to obtain it is shown) where is the secondary proof ? The evidence 
of those who gave it, or of those who saw and read it; or, if verbal, who 
heard the order given ? The record is as silent as the grave on that sub- 
ject. The defence has then entirely failed to show that the Pettigrew 
was destroyed by military command. This being the case, what has the 
evidence of the other eight witnesses to do with the question? Nothing 
atall. Their testimony is irrelevant, and as such it was objected to at 
the trial in the lower Court, and upon its being admitted, a bill of excep- 
tions was reserved. That bill of exceptions is now insisted upon. It is 
ingeniously argued that the evidence forms part of the res geste, and 
from it the Court is to infer a destruction of the Pettigrew by military 
order; and authorities are quoted in support of the argument. But it 
will be perceived, by an examination of the authorities, that they fall far 
short of the mark. 

Take, for instance, the reference to Greenleaf on Evidence, 2 108. 
There, it is said, that on the trial of Lord George Gordon for treason, the 
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ery of the mob, who accompanied the prisoner on his enterprise, was 
received in evidence as forming part of the res geste, and showing the 
character.of the principal fact. 

But did the persons who burned the Pettigrew accompany General 
Lovell? So far from it, the witness who relates the occurrence, tells us 
at the same time, that ‘‘ there were no military in the vicinity,” and that 
«T did not see any aid of General Lovell on that day about the levee.” 
The other cases referred to are equally inapplicable. There the conver- 
sations bore directly upon the main fact, and tended to illustrate the 
motives and intentions of the actors. 

There is then not that connection between the main fact, the burning 
of the Pettigrew, and the occurrences spoken of by the witnesses neces- 
sary to bring the evidence within the rule invoked by the defendants. 

But as our adversary refers to historical facts in connection with the 
events of that period, we may likewise be permitted to assert that there 
was no order to burn ships. 

There was an order to burn cotton wherever found, whether on ship- 
board or in the warehouses. If ships were burned, it was because they 
were loaded with cotton, or were supposed to have cotton on board. 

The only witness that speaks with positive knowledge on that subject is 
Col. DeFeriet, who, on his cross-examination, says: ‘‘ The order was to 
burn the cotton either in the presses or in the harbor. The order was 
special as to cotton, wherever it was. There were no orders to burn ships 
that had no cotton on board. The only ship I saw there hada load of 
cotton.” And again, on his direct examination: ‘‘The order of General 
Lovell was verbal, to burn the cotton wherever it was. The order of the 
governor was in writing, to the same effect. I have not the written 
order.” 

Col. DeFeriet, it will be seen, commanded the Second Louisiana Regi- 
ment, and the order was transmitted to him. It was his duty to see it 
executed; and of course his evidence as to its character or purport, is more 
to be relied upon than the loose, vague and contradictory statements of 
subordinate military men, or of citizens who did not see it, and whose 
only knowledge of its contents is derived from rumor or hearsay. His is 
the only evidence on that subject deserving of attention. 

There was then no order emanating from Confederate or State autho- 
rity, to burn vessels generally; and the defendants have absolutely and 
entirely failed to show any order, either written or verbal, to burn the 
Pettigrew. The evidence shows that she was destroyed by persons, who, 
under the circumstances, and whatever may have been their motives, must 
be regarded as incendiaries; and the loss, being one covered by the 


policy, must be borne by the defendants. Angell on Fire Insurance, p. 
165, # 134-8. ° ° ad 


Brief of A. & M. Voorhies, for defendants and appellees. * * In the 
first bill, objection is raised against the admissibility of testimony to 
prove that ‘‘the ship, 8. E. Pettigrew, had been burnt by order of the 
military, then in possession of the city of New Orleans, to the reception 
of which the plaintiff objected, on the ground that the same was irrele- 
vant, and that the destruction of the property insured by third parties in 
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no wise. authorized or sanctioned by the plaintiff, was no defence to the ! 
action upon the policy. 

This objection goes to the effect, and not to the admissibility of the 
testimony; and, if correct in law, defeats the special defence that the loss 
of the ship was the result of a war risk, which had been reserved in the 
policy of insurance as a special warranty, assumed by the plaintiff himself. 

The Court, therefore, properly admitted the evidence to prove a war 
risk, and overruled the objections to its admissibility. 

The other bill of exception is found at page 49 of the record. 

The burden of the complaint is, that the statements of several wit- 
nesses were improperly received, being hearsay declarations ‘‘fs to what 
they heard from or were told by others, of military orders having been 
issued or given by the military authorities in possession of the city of 
New Orleans, for the destruction of property prior to or about the time 
of the loss of the ship 8. E. Pettigrew; and also to all statements of facts 
by ail said witnesses, or by either of them, which were not of their own 
personal and direct knowledge, upon the ground that such statements 
were mere hearsay, not the least evidence, and too vague and unreliable 
to serve the purposes of judicial investigation, or to control the rights of 
the parties to this suit.”’ 

Undoubtedly some of the witnesses did state what was said on the 
spot, where, and at the time when the Pettigrew and other vessels were 
being destroyed by fire. But, as the evidence was part of the res geste, 
and, consequently, not strictly hearsay, the District Judge concluded 
that the objection went to the effect, and not to the admissibility of the 
testimony. 

It is a historical fact, of which the Court will take judicial cognizance, 
that the Federal fleet had passed Forts St. Phillip and Jackson on the 
25th day of April, 1862, and was on its way up the river to capture the 
city of New Orleans, then in the possession of the Louisiana State Gov- 
ernment and of the Confederate authorities; and that the latter, in 
anticipation of this result, caused vessels, boats, docks and cotton to be 
fired, to prevent them (as was the invariable practice during the war) from 
falling into the hands of the Federal fleet and army. It was on this 
occasion that the Pettigrew was destroyed by fire, as well as several other 
ships or boats, some being loaded with cotton, while others were empty. 
The testimony introduced by the defendant merely corroborates this fact, 
and shows conclusively that these ships were destroyed to prevent their 
capture by the Federal fleet; that the military, including State and Con- 
federate troops, were on the spot managing this affair; that Gen. Lovell 
and staff were there, besides other officers belonging to his command; 
that there were all along the river excited assemblages of the people, 
with whom at times the military mixed promiscuously; and finally, (be- 
sides the fact shown that orders were issued to perform this work) the 
general and his subordinates were present superintending the whole. 
Indeed, the Judge a quo knew something personally about these occur- 
rences; like the Trojan chief, he might have said appropriately: ‘Quorum 
pars magna fui,” since he had been officiating on that occasion in the 
capacity of a so-called Confederate officer, and hence, was well prepared 
on the trial below to better appreciate the facts. 
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“Tt was while the ships, docks, boats and cotton were burning, that were 
made the statements which are objected to as being hearsay. These 
statements were not only contemporaneous with the main fact under con- 
sideration, but were so intimately connected with it as to determine its 
character. They were part of the ves geste, and cannot be severed from 
the main fact. As such they are original evidence, and form an exception 
to the rule decreeing the inadmissibility of hearsay testimony. See 
Greenleaf Ev. 2108, et seg7.; Marigny v. Union Bank, 5 R. 354; Lacaze v. 
Sejour, 10 R. 444; Duperrier v. Dauterive, 12 An. 664. * * 


TauiaFeRRO, J. The plaintiffsin this case sue on a contract of insu- 
 yance. They effected insurance with the defendants to the extent of 
$7,000, on their interest in the ship S. E. Pettigrew, which was valued in 
the contract at $40,000. The ship was insured from 27th of July to 27th 
of August, 1861. This insurance was renewed monthly up to March 
27th, 1862, when it was again renewed for the period of one month, ending 
_on the 27th of April, 1862. It appears that on the 25th of April, two 
days before the policy expired, the ship was destroyed by fire in the port 
of New Orleans. The insurers are sued for indemnity for the loss. The 
defence is, that the ‘vessel was not lost by any of the perils insured 
against, and that the company is not bound to make good the alleged 
loss. The defendants had judgment in their favor in the Court below, 
and the plaintiffs prosecute this appeal. 

In the margin of the policy of insurance, the following clause appears: 
‘Warranted by the assured free from all claim for loss or damage arising 
from or growing out of the collision of foreign powers, or of our govern- 
ment with others.” . 

It is under this condition of the contract, that defendant claims exemp- 
tion from liability. They allege, in their answer, that the ship Pettigrew 
was destroyed by fire at the time a fleet of vessels of war of the United 
States was entering the port of New Orleans. That the burning of the 
vessel was by order of the military authorities then in possession of the 
city, and about to abandon it; that the act was authorized by the States 
then at war with the United States. It will be proper here to notice a 
bill of exceptions taken by the plaintiffs to the admission of statements 
made by several witnesses, as to what they heard from or were told by 
others, of orders having been issued or given by the military authorities 
then in possession of the city, for the destruction of property prior to or 
about the time of the loss of the ship Pettigrew. 

The Court, we think, properly admitted the evidence as part of the 
res geste. One of these witnesses (Brown) testified that he ‘‘ saw a mob 
goon board the Pettigrew, and fire her. There was no military in the 
vicinity. I was on the wharf; the crowd said they were going to fire all 
the ships at the wharves. They gave no reasons for this. They fired one 
of my ships.” 

Tobleman, a witness, stated: ‘‘I was stationed at the foot of Clouet 
street, as captain of acompany. I saw General Lovell with his staff. 
He asked me where were my men? I answered they were busy at work. 
He told me, that inasmuch as the Federal fleet was coming up, to burn 
all the cotton and ships as soon as possible.” 
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G. D. Feriet, a witness, deposed that he was colonel of the Second Lou. 
isiana Regiment; that the orders to burn ships, and cotton in the p 
were transmitted to him; that there was an order first from the Governor 
and one from General Lovell, carried by an aide-de-camp. The order was 
positive, to burn all the cotton in the presses and in the harbor. ‘Th, 
order of General Lovell, to burn the cotton wherever it was, was verbal: 
the order of the Governor was in writing, to the same effect. The testj. 
mony of many witnesses concurs in establishing the fact that at the same 
time the Pettigrew was burned a number of other vessels, and a large 
amount of cotton were burned at New Orleans. At that time excitement 
and consternation pervaded the city. A fleet of United States vessels of 
war had passed the forts below, and was advancing up the river. The 
purpose of the insurgent officers about to evacuate the city, it is satisfac. 
torily shown, was to destroy all the cotton in New Orleans, wherever 
found, whether in the cotton-presses or on shipboard. It is matter of 
history, that at that time it was the policy of the so-called Confederate 
authorities to destroy cotton everywhere within reach of the United 
States forces. That there was an order to burn ships that had cotton on — 
board, there cannot be a remaining doubt. The evidence, we think, 
conclusive, in favor of the defendants. That the destruction by fire of 
the ship Pettigrew, resulted from and grew out of the ‘‘collision” be. 
tween the United States and the insurgent power then in arms against its 
authority, is satisfactorily established. It is plain, from the contract of 
insurance, that ‘‘ loss or damage arising from or growing out of” that 
collision, was not a peril insured against. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 


Rehearing refused. 





No. 996.—MANDEVILLE & MontGomery v. Bank or LOUISIANA. 


Plaintiff deposited moneys in the Bank of Louisiana. The bank and all its assets. were afterwards 
seized, and taken possession of by order of the Commanding General of the United States Army, 
all the assets were turned over by the directors of the bank, including the deposit. to the quarter- 
master of the department. Plaintiff, a depositor, brings suit against the bank for the amountef 
the deposits still to his credit. The bank sets up in defence that these deposits have been seized 
and taken possession of by order of the Commanding Genera!, and the bank is not again liable for 
their payment: Held—That the bank, having paid out all these deposits under an authority they 
had no right to question nor power to resist, they are no longer liable to pay them to the deposi- 
tors; that obedience to the military order was full protection to the bank, 


PPEAL from the Sixth District Court of New Orleans, Duplanitier, J. 
P. H. Morgan and J. H. New, for plaintiffs and appellants. Miles 
Taylor, for defendant and appellee. 


Reporter.—In order to give a correct report of this case, it is necessary 
to publish the written opinion of the District Judge, in the case of E. 
W. Dorr, Administrator, v. The Bank of Louisiana, No. 17,163, on the 
docket, referred to by the Supreme Court for their reasons for judgment 
in this case. The opinion of the Judge u quo is as follows: 
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“The plaintiff in this case, acting in the capacity of administrator of the 
succession of the late J. A. Simpson, claims from the Bank of Louisiana 
the cum of twenty-six thousand six hundred and ten dollars, which he 
shows had been deposited in said bank to the credit of the deceased, in 
the years 1861 and 1862. 

“The defence set up against the demand is that the bank is not liable to 
the plaintiff for the sum claimed, or for any part thereof, owing to the 
fact that under an order issued by the Commanding General of this depart- 
ment on the 17th of August, 1863, the several banks and banking corpo- 
rations in this city were required to pay over, without delay, to Col. S. 
B. Holabird, Chief Quartermaster, or to such officer of the quartermaster 
department as the colonel might designate, all moneys in their possession 
belonging to or standing upon their books to the credit of any person 
registered as an enemy of the United States, or engaged in any manner 
jn the military, naval or civil rervice of the so-called Confederate States, 
or who shall have been or may after the issuance of the order, be con- 
victed of rendering any aid or comfort to the enemies of the United 
States. And that in compliance with said order, the aforesaid sum of 
$26,610, then standing in the books of the bank to the credit of the 
deceased, was paid over to J. W. McClure, acting quartermaster, who was 
the officer delegated by Colonel Holabird, to receive the moneys referred 
to in the Commanding General’s order, and who was at the rame time 
one of the commissioners in charge of the effects of the bank, as liquida- 
tors under military appointment. 

** The facts of the case are quite simple; they | are such as represented 
by the pleadings, with this additional evidence, that J. A. Simpson, who 
died in December, 1863, was, at the time of his death, between sixty- 
three and sixty-seven years of age, and a resident of the State of Alabama, 
to which he had moved in the early part of 1863, from the State of 
Florida; that up to the day of his death, he was not employed in the 
armies of the so-called Confederate States; that he occupied no civil 
position whatever under the Confederate Government, and that he was 
not known to be otherwise than a loyal citizen of the United States. 

“Under these state of facts, the question to be decided is this: Can the 
bank be held liable to the plaintiff as the administrator of Simpson’s 
estate for the moneys which this latter had to his credit in the books of 
‘ the bank, notwithstanding the fact that the bank has already paid over 
these moneys to the Acting-Quartermaster McClure, under the military 
order ? 

‘On the part of the plaintiff, it is contended that when the money was 
paid to McClure, the relation in which Simpson and the bank stood 
towards each other was not that of depositor and depositary, but simply 
that of creditor and debtor; that the payment transferred no property of 
Simpson to McClure, but turned over to him the property of the bank: 
and hence, it is argued that the bank did not by the fact of the payment 
cease to be the debtor of the plaintiff, but still owes him, or rather his 
estate the amount claimed, notwithstanding the payment. 

“It is evident that the real position, in which the contending parties stood 
towards each other when the payment was made to McClure was that 
50 
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of creditor and debtor. Upon this question there can be no reasonable — 
doubt; the deposit by Simpson with the bank, was not a special but an 
ordinary deposit; the bank had then the right to use his money; it became _ 
its own property, and the bank became at the moment of the deposit, the 
debtor of Simpson to the extent of the sum deposited. That doctrineis 
recognized in the cases of Matthews, Finlay & Co. v. Their Creditors, 19 
An, 323; and Simons v. Bean, 10 An, 346, but, admitting the fact tha 
Simpson was the creditor of the bank when McClure required of the lat. 
ter a compliance with the order of the Commanding General, I am ata logs 
to conceive by what principle of law or of equity, Simpson could be jus. 
tified in claiming to be still a creditor of the bank, notwithstanding the 
payment to McClure. The order of the Major-General, requiring the 
banks and banking corporations in this city to pay over to the chief quar. 
termaster all moneys in their books, standing to the credit of the persons 
referred to in the order, was, in all respects, equivalent to a garnishment 
in the hand of the banks of all claims for money growing out of deposits 
which the parties named in the order held against the banks and banking 
corporations, and all payments made under the order was compulsory, 
and must necessarily operate a discharge in favor of the banks as would 
a payment made by a garnishee to a plaintiff in a regular garnishment 
process. What was seized upon, confiscated or sequestrated, and taken 
possession of by McClure under the Major-General’s order, was not the 
identical moneys which had originally been deposited by Simpson with 
the bank, and which at the very moment of the deposit became the pro- 
perty of the bank, nor was it the property, effects or moneys of the bank, 
but.the property of Simpson himself; that is, his claim against the bank 
for moneys deposited. 

‘‘Hence, it follows that his claim being the thing confiscated, and taken 
by McClure from the bank, all his rights under it passed over to McClare 
under the order of the Major-General, and the payment made to McClure 
must necessarily have released the bank. 

‘‘But it is insisted that the order issued by the Commanding General on 
the 17th August, 1863, was unauthorized by law; that it did not reach 
Simpson, because he was not in the category of those persons contem- 
plated by the Major-General, which is a fact that could have easily been 
shown by the bank; that for these reasons the bank should have resisted 
the enforcement of the order, and that its neglect to do so has worked . 
upon the plaintiff an injury for which the bank should be held res 
ponsible. 

‘So far as the legality of the order is concerned is of no consequence 
here, for the bank had no right to question it; no more so than it had 
the right to put at issue its propriety, (Foster & Elam v. Milsoe, 2 Peters, 
253,} but even if it did possess that right, it certainly had not the power 
to enforce the right, and it cannot, therefore, be accused of neglect for 
not doing what it had no power or means to do. Nor was it the province 
of the bank, or within its power, to determine whether or not the plain- 
tiff was effected by the order; the determination of that question was 
evidently left with the military, for they alone had the means of ascer- 
taining the status of every one. But, be that as it may, and conceding 
that the bank may be accused of gross negligence by the plaintiff; that 
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negligence would perhaps authorize a judgment against it in a suit for 
damages, but certainly not in this suit where no damages are claimed. 
“Bat, furthermore, another circumstance in the case strongly militates 
in favor of the defendant. It is shown that when McClure received the 
amount of money standing to the credit of Simpson in the books of the 
bank, the latter was not under the administration of the directors. A 
commission of liquidators, of whom McClure was one, had taken posses- 
sion of it; these had been appointed by the military, consequently their 
act in paying over the money to McClure was not, properly speaking, 
the act of the bank, but was the act of the military, for which it is 
neither just nor equitable that the bank should be made to suffer.” 


Lapauve, J. The plaintiffs claim of the defendant the sum of 
$13,963 64, which they allege they had deposited in the Bank of Louisi- 
ana; that the same has never been paid to them, although amicably 
demanded. 

The answer contains a general denial, and further, that in virtue of 
divers orders issued by Major-General Banks, and particularly one directed 

*to Capt. T. M. McClure, to take possession of the balances of persons 
who left the city on its occupation by the Union troops, and have not 
returned, and hold them for the government, subject to any just claims 
that be made against them, the said sum of $13,963 64 was withdrawn 
from the bank by said T. W. McClure, and that said bank is not 
responsible. 

The District Court gave judgment for defendant, and the plaintiffs 
appealed. 

There is no dispute about the facts. 

The Judge a quo, in giving judgment, said: 

‘* This case being identical, in every respect, with that of E. W. Dorr, 
Executor, v. The Bank of Louisiana, No. 17,163, of the docket of this 
Court, the reasons assigned for a judgment in that case, must apply to 
this case.” 

We have carefully examined that opinion, which is found in the 
record, and we fully concur with our learned brother of the District Court, 
and for the reasons by him assigned, the judgment appealed from must 
be affirmed. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 
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No. 1394,—Srare or Lovistana cv. J. L. DeEnnert. 


It is sufficient, to establish the forgery of a check and the signature thereto, to show a similarity 
between the spurioas check and the genuine one, such as to create a possibility of fraud. 

The statute of Louisiana introduced no change in the common law, as to the distinctions in degrees 
of insanity; it merely directed the action of juries, in a case where a prisoner, upon the general 
issue of not guiliy, was acquitted for that cause. 


PPEAL from the First District Court of New Orleans, Howe, J. 
W. W. Handlin, for appellant. C. H. Luzenberg, for the State. 
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Instxy, J. The prisoner was tried and convicted on an information 
for forgery, and sentenced to the penitentiary for the term of five years, 

Several points are relied on in this Court for a reversal of the verdict 
of the jury, and the judgment of the District Court, which are presented 
in the following order: 

1. That the Court refused to charge the jury that the State must show 
that the checks charged to have been forged by the prisoner, and the 
signature thereto affixed sufficiently resemble the genuine checks and 
signatures of Paul Duyan, to deceive persons of ordinary businese obser- 
vation, otherwise it is not a forgery, and the prisoner must be acquitted. 

The Court did not err in refusing so to charge the jury. In Rery, 
Mary Mazagora reported in Russell and Ryan's British Crown Cases, vol, 
1, page 291, it was decided by the twelve Judges of England, that ‘‘a jury 
ought to infer an intent to defraud the person who would have to pay 
the instrument if it were genuine, although from the manner of executing 
the forgey, or from that person’s ordinary caution it would not be likely 
to impose on him, and although the object was general to defraud who- 
ever might take the instrument, and the intention of defrauding, in 
particular, the person who would have to pay the instrument if genuine, 
did not enter into the prisoner’s contemplation.”’ 

If there be at any time a bare possibility of fraud, it is enough to con- 
stitute the offence. Wharton’s American Criminal Law, 1846, page 338, 
United States y. Turner, 7 Peters 132. Archibald’s Criminal Pleadings, 
(1840) 346. 

Several bills of exception were also taken by the prisoner’s counsel to 
the refusal of the Court below: 

1. To allow a paper marked L, purporting to be a reportof physicians to 
show the insanity of the prisoner, to be received as evidence, and also to 
permit the counsel of the prisoner to examine his client on that point. 

2. To admit, in evidence, a letter from a person addressed from Ports- 
mouth, N. H., in answer to a letter from the prisoner’s counsel, in order 
to show the former history of the prisoner and his insanity, and also to 
admit the evidence of the former counsel of the prisoner, to show in the 
opinion of one of them, who was not precluded, the prisoner was insane. 

The grounds of objection to this evidence are not stated in the bill of 
exception, except as to the opinion of the counsel, which was objected to 
as hearsay. 

The Court did not err in rejecting the evidence of the counsel, to prove 
the opinion of his colleague; it was hearsay. The other matters raised 
by the bills cannot be noticed, as no grounds are stated in the bills upon 
which the evidence was excluded. 

3. To charge the jury that they had the power to acquit, if they found 
insanity in any degree, however slight it might be; and that the statute 
of the State of Louisiana does not, as the English law, make distinctions 
in degrees of insanity or mental derangement. 

The Court did not err, in refusing thus to charge the jury. The statute 
of Louisiana introduced no change in the common law, as to the distine- 
tions in degrees of insanity; it merely directed the action of juries, in 
case a prisoner upon the general issue of not guilty acquitted any person 
for that eause. RK, 8., sec, 21. 
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~ Nor did the Court in refusing to permit the counsel for the accused to 
hand his notes of evidence taken down by him to the jury, to -be taken. 
by it into the jury-room. ; 

And finally, the Court did not err in its refusal to arrest the judgment 
for the reasons stated in the motion, viz: that the report styled ‘‘ inquisi- 
tion” of larceny, was not allowed to go to the jury, although made before 
the trial, and because the notes of evidence made by the counsel were not 
allowed to be handed to the jury. These were not legal grounds to be 
urged in arrest of judgment. 

It is therefore ordered, that the judgment of the District Court be 
affirmed . 


PPRAPAAPAAANAADPAAALDALODAIIYP ADIAAABADAAN rw 


No. 1278.—Srate or Lovisiana v. 8S. H. Kennepy & Co. 


The power of Congress to regulate commerce with foreign nations, and the States of the Union is 
complete in itself, and has no limitations, other than are presented by the Constitution. 

Under the 2d clause of the 10th section of the lst Article of the Federal Constitution, the States are 
without power toimgose any duty or tax upon any property imported into their territorial limits, 
while the imported articles remain the property of the person sending them there for sale, or 
while it remains in its original form or packages. 

Tne State of Louisiana cannot tax property brought here from other States of the Union, for sale or 
reshipment, until it has been mixed with and forms a part of the common mass of the property 
of the State. 

An agent or commission merchant domiciliated in this State, receiving property on consignment from 
another State for sale on commission, cannot be taxed on the amount of the gross sales made of 
the goods in their original form, or packages, where he accounts to the owner (a non-resident) for 
the price obtained, less his commissions for making the sale. 


PPEAL from the Sixth District Court of New Orleans, Duplantier, J. 
Andrew 8. Herron, Allorney-Generai, for the State. Campbell, Spof- 
ford & Campbell, and C. Roselius, for defendants and appellees. 


Brief of A. S. Herron, Attorney-General, for the State. * * The 
State seeks to recover from defendants the sum of one-quarter of one per 
cent. on the amount of their gross sales and receipts, as commission mer: 
chants and vendors of produce, between the first of July, 1865, and first 
of January, 1866. The State also claims twenty per cent. on the amount 
of their tax, as a penalty for their failure to pay said tax according to 
law. 

The third section of the act of 4th of April, 1865, p. 150, provides: 
‘There shall be assessed and collected the sum of one-quarter of one per 
cent, on the annual gross sales or receipts of each and every person pur- 
suing any trade, profession or occupation, whose annual receipts exceed 
the sum of two thousand dollars.” 

** All persons pursuing any trade, profession or occupation within the 
limits of the city of New Orleans, shall render to the auditor of public 
accounts, at his office in New Orleans, within ten days after the passage 
of this act, a statement, under oath, of all gross sales effected by them or 
receipts from the 1st day of July to the 31st day of December, 1865, and 
shall pay into the State treasury the amount of said tax at the time of 
rendering such statement. It shall be the duty hereafter of each and 
every person liable for this tax to render a like statement, and make set- 
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tlemetit within the first ten days of every quarter; and any person fai 
to eomply with the provisions of this act shall be liable toa penal 

twenty per cent. upon the amount of tax due, to be collected in the —< 
manner as other taxes.” Act of 1866, p. 46. 4 
. The joint resolution approved March 10th, 1866, Acts 1866, p. 138, 4 
extends the time of payment provided for in the above act until the 15th 
of March, 1866. if 

Under the legislation above referred to, the defendants are liable for — 
the tax and damages claimed from them, unless it appear that the set 

_imposing the tax is in violation of the Constitution of the United States 
or of the Constitution of this State. The defendants contend it is viola 
tive of both. 

It is urged that the act in question is in conflict with: 1st. The second 
clause of the tenth section of the first Article of the Constitution of the 
United States, which provides ‘‘ that no State shall, without the consent. 
of Congress, lay any imposts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspection laws; and the net 
produce of all duties and imposts laid by any State on imports or exports 
shall be for the use of the treasury of the United States.” 

2a. Also, with the third clause of the eighth section of the first Article, 
which empowers Congress ‘‘ to regulate commerce with foreign nations, 
and among the several States, and with the Indian tribes.”’ 

Does the prohibition, contained in the second clause of the tenth see- 
tion, first Article, include articles and merchandize brought into one 
State from another State, or does the word ‘‘ imports” mean articles, 
etc., brought into the United States from abroad, from foreign countries? . 

It is submitted that this prohibition refers exclusively to ‘‘ imports” — 
from foreign countries. Such, it is thought, is the universal acceptation 
of the term, as well as the interpretation placed upon it by the highest 
authority. 

In the License cases, 5 Howard 594, Mr. Justice McLean says: ‘‘ And 
it is supposed that the declaration ‘that no State, without the consent of 
Congress, shall lay any impost or duties on imports or exports,’ except 
what may be absolutely necessary for executing its inspection laws, refers 
to foreign commerce.” 

Again, he says: ‘‘ The word import, in a commercial sense, means the 
goods or other articles brought into this country from abroad—from 
another country. In this sense, an importer is a person engaged in © 
foreign commerce, and it appears that in the acts of Congress which 
regulate foreign commerce, he is spoken of in that light.” 

Mr. Justice Catron, in the same case, says: ‘‘Had the gin imported 
been an ‘import’ from a foreign country, then the license law prohibiting 
its sale by the importer would be void.” 5 How. p. 601. 

Mr. Justice Daniel, same case, p. 614, says: ‘‘ Imports, in a political 
or fiscal, as well as in common practical acceptation, are, properly, com 
modities brought in from abroad, which either have not reached their 
perfect investiture or their alternate destination as property within the 
jurisdiction of the State, or which still are subject to the power of the 
government for a fulfillment of the conditions upon whieh they have been 
sdmitted to entrance,” etc. 
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“Th is evident, from s careful examination of the case of Andrew Pierce 
eat v. The State of New Hampshire, one of the ‘‘ License cases” ‘above. 
ted from, that the Court must have adopted the interpretation here 
gontended for, as the majority of the Court recognize the correctness of 
the decision in Brown v. Maryland, 12 Wheaton 419; that a State was 
without Constitutional power to require a license from an importer before 
he was permitted to sell in the original package; and the facts in Pieroq 
y. New Hampshire are, that Pierce brought from the State of Massachu- 
setts, into the State of New Hampshire, a barrel of gin, and sold it inthe 
eask in which it was brought, without the license required by the law of 
New Hampshire, certainly affording, in every respect, a parallel case with 
that of Brown v. Maryland, if the word ‘‘ imports,” in the clause of: the 
Constitution, means ‘‘articles,” etc., brought from one State into another, . 
as well as those brought into the country from abroad, And yet the 
Court sustain the law of New Hampshire, requiring the license. 

Mr. Justice McLean, in the same case, 5 Howard, p. 594, says: ‘‘ Ip 
Brown v. The State of Maryland, 12 Wheaton 443, the Court say: ‘* The 
act of Maryland denies to the importer the right of using the privilege 
which he has purchased from the United States until he has purchased it 
from the State.” And it was upon the ground that the tax was an addi- 
tional charge or impost upon the thing imported which a State. could not 
impose, that the above act was held to be unconstitutional. 

Bat neither the facts nor the reasons of that case apply to a person 
who transports an article from one State to another. In some cases the 
transportation is only made a few feet or rods, and generally-itis attended 
with little risk, and no duty is paid to the State or Federal Government. 
And why should property, when conveyed over a State line, be exempt 
from taxation which is common to all other property of. the State? 

If the foregoing opinions be considered correct, the prohibition under 
discussion does not refer to goods and articles brought into one State from 
another. 

McCulloch’s Commercial Dictionary, verbis, importation and exporta- 
tion: ‘‘The bringing of commodities from and sending them to other 
countries.” 

In support of the proposition above, as well as the basis of argument 
on other points in the case, the following fundamental authorities (which 
of course will only be controverted as to their proper application) are 
submitted: 

Art. 10. Amendments to the Constitution. ‘‘The powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States, respectively, or to the people.” A cardinal prin- 
ciple now invoked as a good starting point in the investigation of all 
questions of conflict between the action of States and the Federal Con; 
stitution, and to the same purport is the interpretation found in the sa 
number of the Federalist. 

‘An active consolidation of the States into one complete national 
sovereignty, would imply an entire subordination of the parts, and what- 
ever powers might remain in them would be altogether dependent on the. 
general will. But asthe plan of the convention aims only at.a partial 
union or consolidation, the State governments would clearly. retaiz all the, 
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rights of sovereignty which they before had, and which were not by that 
act exclusively delegated to the United States. This exclusive delega. 
tion, or rather this alienation of State sovereighty, would only exist in 
three cases: where the Constitution in express terms granted an exclusiyg 
authority to the Union; where it granted in one instance an authority to 
the Union; and, in another, prohibited the States from exercising the 
like authority; and where it granted an authority to the Union, to which - 
a similar authority in the States would be absolutely and to 
contradictory and repugnant. I use these terms to distinguish this last cage 
from another which might appear to resemble it, but which would in faet 
be essentially different. I mean where the exercise of a concurrent juris. — 
diction might be productive of occasional interferences in the policy of — 
any branch of administration, but would not imply any direct contradic. 
tion or repugnancy in point of constitutional authority.” * *# 

".«* A case which may, perhaps, be thought to resemble the latter, but 
which is in fact widely different, affects the question immediately under 
consideration. I mean the power of imposing taxes on all articles other 
than‘exports and imports. This, I contend, is manifestly a concurrent _ 
and co-equal authority in the United States, and in the individual States, 
There is plainly no expressicn in the granting’ clause which makes that 
power exclusive in the Union. There is no independent clause or sen- 
tencé which prohibits the States from exercising it; so far is this from 
being the case, that a plain and conclusive argument to the contrary is 
deducible from the restraint laid upon the States in relation to duties on 
imports and exports. This restriction implies an admission, that if it 
were not inserted the States would possess the power it excludes; and it 
implies a further admission that as to all other taxes, the authority of the — 
Stafes remains undiminished,” etc, 

“If goods sold by defendants are not ‘‘imports” from abroad—from 
another country—they are liable to taxation by the State, unless that tax. — 
ation is in conflict with the clause of the Constitution, empowering © 
Congress ‘‘to regulate commerce with foreign States, and among the 
several States,” etc. 

Is the tax, under the Act of 1865, a regulation of commerce among the 
States, or between this State and another, or other States? In what 
respect is it so? The act appears to be simply and purely a tax on the 
gross sales or receipts made by persons in the State, without discrimina- 
tion or distinction as to what they sell or where the goods are brought 
from, whether they were manufactured or produced in Louisiana, or 
elsewhere. No discrimination is made against goods or articles from 
other States; none in favor of State productions; no impost or other 
duties are charged on goods from other States before they are allowed to 
come into the State, or before they can be sold; no license isexacted from 
the seller (by the act in question) before he is allowed to sell; he is not 
compelled to sell; his goods are not taxed while in his hands, and before 
sale. In every respect, goods and articles brought into the State from 
another State, and sold here, are treated exactly as goods or articles 
raised or manufactured in the State are. There is no attempt in the act to 
regulate commerce, directly or indirectly. It is simply a legitimate exer- 


cise of the taxing power. 
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How is this power restricted in the States by the Constitution of the 
Qnuited States. It is limited by the clause we have hereinbefore consid- 
ered, prohibiting the States from laying duties on imports or exports, 
and as to tonnage. 

A State is also prohibited from taxing the means or instruments which 
are employed by Congress to carry into execution powers conferred on 
that body bythe Constitution. Beyond this it is thought, under a proper 
construction, according to the fundamental authorities above quoted, 
there is no constitutional restriction upon the sovereign powers of the 
State to tax everything which exists by its own authority, or is introduced 
by its permis sion. 

In support of the foregoing proposition, the following authorities are 
quoted: 

“Tt may be objected to this definition, that the power of taxation is 
not confined to the people and property of a State. It may be exercised 
enovery object brought within its jurisdiction. This is true. But to 
what source do we trace the right ? It is obvious that it is an incident of 
sovereignty, and is co-extensive with that to which it isan incident. All 
subjects over which the sovereign power of a State extends, are objects 
of taxation; but those over which it does not extend are, upon the 
soundest principles, exempt from taxation. This proposition may be 
almost pronounced self-evident.” , 

“The sovereignty of a State extends to everything which exists by its 
own.authority, or is introduced by its permission; but does it extend to 
those means which are employed by Congress to carry into execution 
powers conferred on that body by the people of the United States? We 
think it demonstrable that it does not,” ete. 

Chief Justice Marshall’s opinion of the Court in McCullough v. Slate of 
Maryland, 4 N. 429. 

In this case it is decided that a State tax on the operations of the Bank 
of the United States, is unconstitutional. One of the restrictions upon 
the power of the States is shown in the decision, but the reasoning of the 
Chief Justice demonstrates the correctness of the position, that the 
power is plenary and general, and that the restrictions are exceptional, 
and of course must clearly appear to be recognized. 

‘*The power of legislation, and consequently of taxation, operates on 
all the persons and property belonging to the body politic. 

‘* This is an original principle which has its foundation in society itself. 
It is granted by all for the benefit of all. It resides in government as u 
part of itself, and need not be reserved when property of any description, 
or the right to use it in any manner, is granted to individuals or corporate 
bodies. However absolute the right of an individual may be, it is still in 
the nature of that right thatit must beara portion of the public burdens, 
and that portion must be determined by the Legislature. This vital 
power may be abused, but the Constitution of the United States was not 
intended to furnish the corrective for every abuse of power which may 
be committed by the State governments. The interest, wisdom and jus- 
tice of the representative body, and its relations with its constituents, 
farnish the only security, where there is no express contract against 
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unjust and excessive taxation, as well as against unwise legislation gene. 
rally.” Chief Justice Marshall’s opinion of the Court in Providence Bank — 
v. Billings, 4 Peters, p. 563. é 

Again, in the same case, the Chief Justice says: 

‘*That the taxing power is of vital importance; that it is essential to 
the existence of government, are truths which it cannot be necessary to 
reaffirm. They are acknowledged and asserted by all. It would seem 
that the relinquishment of such a power is never to be assumed.” * # 
‘* But as the whole community is interested in retaining it undiminished, 
that community has a right to insist that its abandonment ought not to 
be presumed, in a case in which the deliberate purpose of the State to 
abandon it does not appear.” 

The License’ cases, 5 Howard, p. 573, already quoted from, are again 
referred to, and an extract from the opinion of McLean, J. subjoined: 

‘¢The owner of the property who purchased it in Massachusetts, and 
transported it to New Hampshire, is not an importer in the sense in which 
that term is used in Brown v. Maryland. And there is nothing in the 
general reasoning of that case, or in the facts, which can bring into doubt 
the constitutionality of the New Hampshire law.” 

‘‘TIf the mere conveyance of property from one State to another shal] 
exempt it from taxation, and from general State regulation, it will not be 
difficult to avoid the police laws of any State, especially by those who 
live at or near the boundary. If this tax had been laid on the property 
as an import into the State, the law would have been repugnant to the 
Constitution. It would have been a regulation of commerce among the 
States, which has been exclusively given to Congress. One of the objects 
in adopting the Constitution was to regulate this commerce, and to pre 
vent the States from imposing a tax on the commerce of each other. If 
this power has not been delegated to Congress, it is still retained by the 
States, and may be exercised at their discretion, as before the adoption 
of the Constitution. For, if it bea reserved power, Congress can neither 
abridge nor abolish it. But this barrel of gin, like all other property 
within the State of New Hampshire, was liable to taxation by the State, 
It comes under the general regulation, and cannot be sold without 
license. The right of an importer of foreigh spirits to sell in the cask, 
without a license, does not attach to the plaintiffs in error on account of 
their havirg transported this property from Massachusetts to New 
Hampshire.” 

This is the opinion of one of the Judges, believing, as defendant's 
counsel in this case do, that the power to regulate commerce among the 
States has been exclusively given to Congress. His opinion is clear, that 
the levying a tax on articles sold in the original package by the person 
bringing them into one State from another, is not a regulation of com- 
merce among the States, and this, too, where the tax is by way of license 
before sale, a stronger case than the one before you, where the tax is only 
levied after sale. 

In Gibbons v. Ogden, 9 Wheaton, p. 201, Marshall, C. J. in delivering 
the opinion of the Court, says: 

‘‘We must first determine whether the act of laying duties or imposts 
on imports or exports is considered in the Constitution as a branch of the 
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taxing power, or of the power to regulate commerce. We think it very 
clear that it is considered asa branch of the taxing power. It is so 
treated in the first clause of the 8th section, ‘Congress shall have power 
to lay and collect taxes, duties, imposts and excises’, and, before com- 
merce is mentioned, the rule by which the exercise of this power must be 
governed is declared. It is that all duties, imposts and excises shall be 
uniform. In a separate clause of the enumeration the power to regulate 
commerce is given, as being entirely distinct from the right to levy taxes 
and imposts, and as being a new power not before conferred. The Con- 
stitution then considers these powers as substantive, and distinct from 
each other; and so places them in the enumeration it contains. The 
power of imposing duties on imports, is classed with the power to levy 
taxes, and that seems to be its natural place. But the power to levy taxes 
could never be considered as abridging the right of the State on that sub- 
ject; and they might, consequently, have exercised it by levying duties 
on imports or exports, had the Constitution contained no prohibition on 
this subject. The prohibition, then, is an exception from the acknowl- 
edged power of the States to levy taxes, not from the questionable power 
to regulate commerce.” 

If this able commentary be correct, the deduction irresistibly drawn 
from it iz, even if the power in Congress to regulate commerce is exclu- 
sive, that the only restriction upon the taxing power of the State is found 
in the prohibition contained in the clause relative to ‘‘imports and 
exports;” they being, as contended above, articles brought in from foreign 
countries, the power to regulate commerce embracing no prohibition, 
consequently there is no prohibition against taxing articles brought into 
one State from another. 

Mr. Justice Taney, in the Passenger cases, 7 Howard, 480, after endors- 
ing and affirming the above doctrine very fully, says: 

‘I may, therefore, safely assume that according to the true construction 
of the Constitution, the power granted to Congress to regulate commerce 
did not, in any degree, abridge the power of taxation in the States; and 
that they would at this day have the right to tax the merchandise brought 
into their ports and harbors by the authority, and under the regulations 
of Congress, had they not been expressly prohibited. 

‘**They are expressly prohibited from laying any duty on imports or 
exports, except what may be absolutely necessary for executing their 
inspection laws, and also from laying any tonnage duty. So far, their 
taxing power over commerce is restrained, but no further. They retain 
all the rest, and if the money demanded is a tax upon commerce, or the 
instrument or vehicle of commerce, it furnishes no objection to it unless 
it is a duty on imports or a tonnage duty, for these alone are forbidden.” 

Justice Woodbury, in Passenger cases, 7H. 531: ‘‘ The power of taxa- 
tion generally, in all independent States, is unlimited as to persons and 
things, except as they may have been pleased, by contract or otherwise, 
to restrict themselves. Such a power, likewise, is one of the most indis- 
pensable to their welfare, and even their existence. er 
But in all cases of doubt, the leaning may well be towards the States, as 
the General Government has ample means, ordinarily, by taxing imports, 
and the States limited means, after parting with that great and vastly 
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increased source of revenue connected with imports. The States may, ~ 
therefore, and do frequently tax everything but exports, imports and § 
tonnage as such. They daily tax things connected with foreign commereg 
as well as domestic trade. They can tax the timber, cordage and iron, of — 
which the vessels for foreign trade are made; tax their cargoes to their 7 
owners as stock in trade; tax the vessels as property, and tax the owners 
and crew per head for their polls. Their power, in this respect, travels 
over water as well as land, if only within their territorial limits.” 

Mr. Justice McLean, rendering the opinion of the Court, in Nathany, 
Louisiana, 8 H, 82, says: 

“The taxing power of a State is one of its attributes of sovereignty, 
and where there has been no compact with the Federal Government, or 
cession of jurisdiction for the purposes specified in the Constitution, 
this power reaches all the property and business within the State, which 
are not properly denominated the means of the General Government; 
and, as laid down by this Court, it may be exercised at the discretion of 
the States. The only restraint is found in the responsibility of the mem- 
bers of the Legislature to their constituents. If this power of taxation 
by a State, within its jurisdiction, may be restricted beyond the limita- 
tion stated, on the ground that the tax may have some indirect bearing 
on foreign commerce, the resources of a State may be thereby essentially. 
impaired. But State power does not rest on a basis so undefinable, 
Whatever exists within its territorial limits in the form of property, real 
or personal, with the exceptions stated, is subject to its laws, and also the 
numberless enterprises in which its citizens may be engaged. These are 
subjects of State regulation and State taxation, and there is no Federal 
power, under the Constitution, which can impair this exercise of State 
sovereignty.” . 

The extract below, from a decision of our own Supreme Court, is also. 
in point: 

‘* We cannot conceive that a question can arise (in the case before the 
Court) under the Article of the Constitution quoted. All taxation upon 
property within one State may remotely affect commerce with a sister 
State. Thus, a tax upon stores may increase the price of merchandise 
brought here by merchants from abroad; a tax upon warehouses, the 
price of the storage from the Western States, and a tax upon our markets 
may enhance the price, or perhaps curtail the quantity of supplies brought 
tothem. Yet these taxes have never been questioned. It is only when 
a regulation of commerce by a State directly affects commerce with 
sister State, that a question can arise whether the grant to Congress to 
regulate commerce between the States is exclusive.” Preston, J., opinion 
of the Court in Union Towboat Company v. Bordelon. 

It is thought the foregoing authorities establish clearly that the tax 
on gross sales or receipts is simply a legitimate exercise of the taxing 
power, and in no manner a regulation of commerce; nor is it even an 
indirect interference with the regulation of commerce. 

However, even if the tax in question should be considered a regulation 
of commerce between the States, it is contended it would not thereby be 
repugnant to the Federal Constitution. 

It is thought that, although the doctrine that the ‘‘ power to regulate 
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commeree,” etc., is an exclusive one in Congress, has occasionally found 
earnest and able advocates, the great weight of authority is arrayed 
inst any such construction. 

It will be found, it is thought, that many of the opinions relied on by 
counsel, in support of the proposition, when closely examined, are far 
from sustaining it. 

First. The case of Brown v. State of Maryland, from which counsel 
quote very fully, and of which they say: ‘‘The extracts we have made 
from the opinion of the Supreme Court, in the important and leading 
case of Brown v. Maryland, and the fullness of the opinion itself, would 
seem to render it a work of supererogation to add more,” will be found 
not to decide the question now before this Court. 

Extracts are subjoined, showing the opinions of Justices of the Supreme 
Court, as to what was decided by the Court in the above case: 

Chief Justice Taney, after a very full and cordial endorsement and 
approval of the doctrine sanctioned by the Court, in Brown v. Maryland, 
says, in the License cases, 5 Howard, p. 578: ‘*The present case, how- 
ever, differs from Brown v. The State of Maryland, in this—that the former 
was one arising out of commerce with foreign nations which Congress had 
regulated by law—whereas the present is a case of commerce between 
two States, in which Congress has not exercised its power.” 

Mr. Justice McLean, same case, p. 594, after quoting from Brown v. 
Maryland, the words: ‘‘It may be proper to add that we suppose the 
principles laid down in this case to apply equally to importations from a 
sister State.” ‘‘ This remark of the Court was incidental to the question 
before it, and the point was not necessarily involved in the decision. 
Whilst the remark cannot fail to be considered with the greatest respect, 
coming, as it did, from a most learned and eminent Chief Justice, yet it, 
cannot be received as authority. It must have been made with less conside- 
ration than the other points ruled in that important case.” 

In another place, same decision, he says, speaking of Brown v. Mary- 
land: ‘*But neither the facts nor the reasons of that case apply to a 
person who transports an article from one State to another.” 

Mr. Justice Catron, after stating his opinion as to what was decided in 
Brown v. Maryland, says: ‘‘ Neither of these cases touch the question of 
exclusive power, nor do I suppose it was intended by the writer of the 
opinion to approach that question, as he studiously guarded the opinion 
in the leading case of Gibbons v. Ogden, against such an inference, and 
professedly, followed the doctrines there laid down in Brown v. The State 
of Maryland.” License cases, 5 Howard, p. 604. 

In the same case, p. 618, Mr. Justice Nelson concurred in the foregoing 
’ opinions of the Chief Justice, and Mr. Justice Catron, Mr. Justice Daniel 
in the same case concurs, but goes further than the other Judges, not 
even recognizing the correctness of the decision in Brown v. Maryland, 
on the points therein decided as to foreign imports, and as to the regu- 
lation of foreign commerce. 5 Howard, p. 612. 

These opinions, it is submitted, show: 

1st. That the question as to the exclusiveness of the power in Congress 
to regulate commerce is not affirmed in Brown v. Maryland, and 

2d. In the License cases themselves, it is decided that such power is not 
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exclusive, and that too, on a state of facts very similar to those of the :, 
case before you. The only difference being in favor of the present case, 
where no tax is levied until after actual sale, while in the other, the tax — 
or license was required to be paid before sale. a 

2. The case of Gibbons v. Ogden, 9 W. 200, one relied on by the adyo. © 
cates of the exclusive-power doctrine, as sustaining their views, still less, 
if possible, than Brown v. Maryland, affirms that doctrine. 

I quote from the opinion of the Court, in the above case: ‘In dis. 
cussing the question, whether this power is still in the States, in the cage 
under consideration, we may dismiss from it the inquiry, whether it jg 
surrendered by the mere grant to Congress, or is retained until Congress 
shall exercise the power. We may dismiss that inquiry, because it hag 
been exercised, and the regulations which Congress deemed it proper to 
make are now in full operation. The sole question is, can a State regu. 
late commerce with foreign nations, and among the States, while Congress 
is regulating it.”” Instead of this case deciding the power in Congress to 
regulate commerce to be exclusive, the opinion, in very positive terms, 
asserts that it dismisses from the case the inquiry into that question. 

In speaking of Gibbons v. Ogden, after quoting from the case of Wilson 
et al v. Blackbird Creek Marsh Co., Mr. Justice Catron says: ‘‘ In the cage 
of New York v. Milan, Mr. Justice Thompson and Mr. Justice Story 
differed entirely as to what the language employed in the opinion ip 
Gibbons v. Ogden meant, in regard to the true exposition of the Constitu- 
tion; one contending that the language used had reference to the power 
of Congress, and to a case where it had been fully exercised; the other, 
insisting that the opinion maintained the exclusive power in Congress to 
regulate commerce, and that the States had no authority to legislate, but 
were altogether excluded from interfering. This was Mr. Justice Story’s 
opinion. I think it must be admitted that Chief Justice Marshall under- 
stood himself as Mr. Justice Thompson understood him, otherwise he 
could not have held as he did in the last case, in 1829, of Wilson v. The 
Blackbird Creek Marsh Co. And as this case*was anadjudication on the 
precise question, whether the Constitution of the United States, in itself, 
extinguished the powers of the States to interfere with navigation on 
tide-water, and as it was adjudged in the case of Gibbons v. Ogden, that 
the powers to regulate commerce included navigation as fully as if the 
clause expressed it in terms, it is difficult to say that this case does not 
settle the question favorably to the exercise of jurisdiction on the part of 
the States, until Congress shall act on the same subject, and suspend the 
State law in its operation. License cases, 5 Howard, p. 605. 

Mr. Justice Daniel, in Passenger cases, 7 Howard, p. 500, says: ‘As 
the case of Gibbons v. Ogden has been much relied on in the argument of 
these cases, and is constantly appealed to as the authoritative assertion of 
the principle of exclusiveness in the power of Congress to regulate com- 
merce, it is proper here to inquire how far the decision of Gibbons v. 
Ogden affirms this principle so often and so confidently ascribed to it; and 
after all that has been said on this subject, it may be matter of surprise 
to learn that the Court, in the decision above mentioned, so far from 
affirming that principle, emphatically disclaims all intention to pass upon 
it,” and much more to the same effect. 
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~ Gibbons v. Ogden, I submit, does not sustain the exclusiveness in Con- 
of the power to regulate commerce. 

8. The Passenger cases, 7 Howard, 393, are also relied on as sustaining 
the views of defendants on the constitutional questions under discussion. 
An examination of the opinions of the Justices will, I think, show the 
very reverse. 

Mr. Justice Wayne, whose individual opinion is clearly that the power 
to regulate commerce is exclusively vested in Congress, says: ‘‘ Before 
stating, however, what they are, it will be well for me to say that the four 
Judges and myself, who concur in giving the judgment in these cases, do 
not differ in the grounds upon which our judgment has been formed, 
except in one particular, in no way at variance with our united conclu- 
sion; and that is, that a majority of us do not think it necessary in these 
cases to reaffirm, with our brother McLean, what this Court has long 
since decided, that the constitutional power to regulate commerce with 
foreign nations, and among the several States, is exclusively vested in 
Congress, and that no part of it can be exercised by a State.” 

It is evident that the question was not decided by the majority of the 
Court, as they agreed positively not to decide it. 

Another fact is also certain and patent, that a majority of the Court at 
the time the decision in the above case was rendered, were of opinion 
that the power to regulate commerce is not exclusively conferred upon 
Congress. 

1. Mr. Justice Catron, in the License cases, decided only two years 
before the Passenger cases, rendered a full, elaborate and able opinion on 
this subject of exclusiveness, in which he holds the opinion that the 
power is not exclusive. In the Passenger cases he expresses no opinion 
in conflict with the previous opinion. He was one’ of the majority con- 
curring in the opinion of the majority, and withholding in the case any 
expression of opinion on the subject of the exclusiveness of the power. 
Hence, it is concluded that his opinion was still against the exclusive 
power. 2. C.J. Taney. 3. Mr. Justice Daniel. 4. Mr. Justice Wood- 
bury. Each delivered full and able opinions against the doctrine of 
exclusiveness of power in Congress. 5. Mr. Justice Nelson fully concurs 
with the Chief Justice’s opinion, ‘‘ not only in its conclusions, but in the 
grounds and principles upon which it is arrived at.” 

Justices McLean and Wayne alone express opinions in favor of the 
doctrine of exclusive power in Congress, and of these Justice McLean, in 
the License cases, did not consider an article brought from one State into 
another an import. Nor did he consider there was any violation of the 
Constitution in its taxation; such taxation, in his opinion, not being a 
regulation of commerce. I think, then, that the Passenger cases cannot 
be quoted as sustaining the exclusive power in Congress to ‘‘ regulate 
commerce with foreign nations and among the States.” 

4. The case of Hays v. The Pacific Mail Company, is no authority in this 
case; the facts, as shown, were that the vessels taxed were in California, 
were they were taxed, ‘‘ but temporarily engaged in lawful commerce 
with their situs at the home port; as said by Campbell, J., ‘‘ the material 
fact is that the vessels were in transitu, having no sifus in California, nor 
permanent connections with its internal commerce.” 
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It may very well be, that the goods in érunsitu through a State, and 
there temporarily, could not be taxed, and yet the power to tax remajp 
unimpaired where goods are brought into one State from another, and 
arebrought into competition with the goods of the State and sold, thug 
forming ‘‘a permanent connection with its internal commerce.” 

5. The case of Almy v. California, 24 How. 169, it is contended, «jg 
important to show that the Court regard the inter-State commerce as 
standing upon the same ground, as to constitutional protection, as foreign 
commerce, and that the closing paragraph cited from the opinion in the 
‘case of Brown v. Maryland has been judicially adopted, in a case arising 
in the commerce between two States of the Union.” 

At first blush the position appears a strong one, but it is thoughts 

‘ careful investigation will show its strength to be merely in appearance 
‘and not in reality. It is true that the case of Almy v. California, was one 
in which the shipment of gold was made from California to New York, 
and in that case the law of California imposing a stamp duty or tax upon 
bills of lading for gold, gold dust, etc., was decided to be repugnant to 
the Article in the Federal Constitution, prohibiting the laying of duties 
on exports. But itis also the fact that the act of California in question was 
‘applicable to the exportation proper of gold, etc., to foreign countries, 
‘and for that reason, and to that extent it certainly was beyond all ques. 
tion unconstitutional. It isalso true that the point in controversy in 
this suit, as to whether commodities brought from one State of the Union 
into afiother constitute ‘‘imports and exports,” under the meaning of the 
‘Article of the Federal Constitution, was not directly raised or argued by 
counsel, or even alluded to in the reasoning of the Court in its decision. 
It-is snbmitted that the weight of this authority cannot be deemed equal 
‘to that of the License cases, where the point in question is directly made 
‘and fully discussed, and the opinion of the majority of the Court, includ- 
ing Chief Justice Taney, who rendered the decision in Almy v. California, 
clearly at variance with this pretended authority. Now, if the interpre- 
tation placed upon this decision be correct, how can we reconcile the 
apparent contradictory positions of the Chief Justice in the two cases? 
For there is clearly antagonism between the two. Not only is the opinion 
attributed to him in Almy v. California, inconsistent with his opinion and 
that of the majority of the Court in the License cases, but it is irreconceil- 
able with his opinion in the Passenger cases quoted above. It is not 
absolutely impossible that he should have intended not only to change 
his own twice matured and deliberately expressed opinion, but should 
also deliberately overturn the well-advised decision of the Court itself, 
upon a vastly important constitutional question, without even alluding 
to these previously expressed opinions and decisions ? 

The Court will perceive, in the opinion in .\/my v. California, that all 
of the illustrations in argument refer to ‘‘foreign countries,” ‘‘ other 
countries,” etc., and not one word is said upon the point in controversy, 
in this case, as to the distinction and difference between articles brought 
from one State of the Union into another, and articles brought from a 
foreign country into the Union. Whatever else it was intended to decide, 
I think we may surely conclude it did not contemplate the decision of the 
point at issue in this case. 
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6. The New York case, quoted by defendant's counsel, appears to be 
merely a decision under the law of New York, and does not appear to 
undertake the solution of the constitutional questions submitted to this 
Court for its decision. 

7. The opinions of Mr. Madison, from debates on Federal Constitution, 
I think, on close examination, will not be found antagonistic to the deci- 
sions of the Supreme Court relied upon by the State, and so copiously 
quoted from above. 

It is submitted that the following authorities are conclusive upon the 
subject of the exclusive ‘‘ power of Congress to regulate commerce,” ete: 

In Wilson v. The Blackbird Creek Marsh Co., 2 Peters 250, Chief Justice 
Marshall, in delivering the opinion of the Court, says: ‘‘The counsel 
for plaintiffs in error insist that it comes in conflict with the power of the 
United States ‘ to regulate commerce with foreign nations and among the 
several States.’ If Congress had passed any act which bore upon the 
ease, any act in execution of the power to regulate commerce—the object 
of which was to control State Legislation over those small navigable 
creeks into which the tide flows, and which abound throughout the lower 
country of the Middle and Southern States—we should not feel much 
difficulty in saying that a State law which came in conflict with such an 
act would be void. But Congress has passed no such act. The repug- 
nancy of the law of Delaware to the Constitution is placed entirely on 
its repugnancy to the power to regulate commerce with foreign nations, 
and among the several States—a power which has not been so exercised 
as to affect the question.” 

In a recent case, 3 Wallace, 732, Gilman v. Philadelphia, the Court say, 
speaking of the power to regulate commerce: ‘‘ Until the dormant 
power of the Constitution is awakened and made effective by appropriate 
legislation, the reserved power of the States is plenary, and its exercise 
in good faith cannot be made the subject of review by this Court.” 

The dissenting opinion, by Mr. Justice Clifford, is not at variance with 
the above doctrine, but contends that ‘‘Congress has legislated so as to 
deprive the State of Pennsylvania, in the case before the Court, from 
doing so.” Vide opinion in full. 

The following additional cases are cited as in point on the foregoing 
proposition—‘‘ power of Congress to regulate,” not exclusive: No. 32, 
Federalist. Houston v. Moore, 5 W. 49; Sturgis v. Crowninshield, 4 
W. 193. 

It is submitted that even in case the Court should deem the tax imposed 
by the act of the Legislature of Louisiana a regulation of commerce, 
unless it should appear that the said regulation is in violation of some 
legislation of Congress, also regulating commerce, it is nevertheless not 
repugnant to the Constitution of the United States. 

If the State law is of even doubtful repugnancy to the Constitution, 
the Court will not be authorized to declare its nullity. 

** The question whether a law be void for its repugnancy to the Consti- 
tution, is at all times a question of much delicacy, which ought seldom, 
if ever, to be decided in the affirmative in a doubtful case. The Court, 
when impelled by duty to render such a judgment, would be unworthy 
52 














410 SUPREME COURT OF LOUISIANA, 





— 


State of Louisiana v. Kennedy & Co. 








of its station, could it be unmindful of the solemn obligation which that 
station imposes. But it is not on slight implication and vague conjecture 
that the Legislature is to be pronounced to have transcended its powers, 
and its acts to be considered as void. The opposition between the Cop. 
stitution and the law should be such that the Judge feels a clear ang 
strong conviction of their incompatibility with each other.” C.J. Mar. 
shall, opinion of the Court in Fletcher v. Peck, 6 Cranch 128. 

In Brown v. Maryland, Chief Justice Marshall says, p. 437,12 W.: “Tt 
has been truly said that the presumption isin favor of every legislative 
act, and that the whole burden of proof lies on him who denies such 
constitutionality. The plaintiffs in error take the burden upon then. 
selves,”’ etc. 

Mr. Justice Daniel, Passenger cases, 496, 7 Howard, says: ‘‘ The ques. 
tion whether a law be void for its repugnancy to the Constitution, ought 
seldom, if ever, to be decided in the affirmative in a doubtful case. It ig 
not on slight implication or vague conjecture that a legislature is to be 
pronounced to have transcended its powers, and the acts to be considered 
void. The opposition between the Constitution and the law should be 
such that the Judge feels a clear and strong conviction of their incompa. 
tibility with each other;” and many others. 

Is the act of 1865 repugnant to the Constitution of the State? Is the 
tax assessed uniform ? The Article 124, or the corresponding articles in 
previous Constitutions have, on the subject of uniformity, been fully 
interpreted by the Supreme Court of our own State. 

The rule proclaimed in this article is but the reiteration of a great fun- 
damental principle, which lies at the foundation of all well organized 
governments, that taxation must be uniform and equal; and while we are 
disposed to give to it its fullest force and effect, we are unable to discover 
in what it is repugnant to the act of 1842 or the act of 1850. To be uni- 
form, taxation need not be universal. Certain objects may be made its 
subjects, and others may be exempted from its operation; certain oceu- 
pations may be taxed, and others not; so some occupations may be taxed 
for a greater amount, and others for a less; but as between the subjects 
of taxation in the same class, there must be an equality.” State of Loui 
siana v. The Widow and Heirs of Pogdras, 9 An. p. 165. 

‘Tf we consider this class of exactions as falling within the purview of 
the first clause of Article 123, still we think it constitutional, because 
it operates uniformly upon all persons of the same class, to wit: all keep- 
ers of coffee-houses. The defendant is required to pay the State what 
other keepers of coffee-houses are required to pay, no more and no less.” 
State v. J. Rebassa, 9 A. 305. 

It is clear that this article has reserved the right of the Legislature to 
exempt any property it deems fit from taxation altogether. But if it tax 
at all, then says the Constitution, it must tax equally or in a uniform 
ratio, according to an assessment legally made, all property of the same 
description upon which a tax is levied.” 10 An. 736, New Orleans vy. 
Commercial Bank. 

‘‘Upon the question of constitutionality, it is only necessary to repeat 
what was said in the case of the State v. Rebassa, 9 An. 305, that the 
license tax in question operates uniformly upon all persons of the sam 
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class, to wit: all keepers of coffee-houses. It is, therefore, constitutional.” 
City of New Orleans v. J. A. Staejer, 11 An. 68. 

Wherein consists the want of uniformity in the act of 1865? It levies 
a uniform tax of one-quarter of one per cent. on ail gross sales or receipts, 
exempting from its operation only those whose gross sales or receipts are 
under two thousand dollars. It is a uniform and equal tax upon all gross 
sales or receipts of a certain class; that is, all over two thousand dollars; 
those under two thousand being exempt, and forming a class not taxed. 
Cannot this exemption be made by the sovereign power of the State ? 
Conceding, however, for the argument, that such an exemption is not 
uniform, wherein is the want of uniformity, and consequent repugnancy 
to the State Constitution ? It clearly is only in that feature of the law 
taxing the first two thousand dollars of sales or receipts of those whose 
entire sales or receipts are more than two thousand. In this consists, if 
in anything, the only violation of the State Constitution, which can be 
corrected by the tax collector conforming to the Constitution, and not 
exacting the tax from any one on the first two thousand dollars, and in 
the powers of the judiciary to prohibit and prevent the enforcement of 
the law, so far as it is unconstitutional. 

How are the defendants, and to what extent are they affected by this 
unconstitutional feature, if it be unconstitutional ? Certainly only in 
being called on to pay the tax on the first two thousand dollars. If the 
Court should be of opinion that the exemption of some without the 
exemption of all to the same extent, is repugnant to the Constitution; it 
is perfectly competent for the Court to render judgment against defen- 
dants for the amouut claimed, less the tax on the first two thousand 
dollars of their gross sales. 

Our Courts have decided that where a portion of alawis unconstitu- 
tional, and only a portion, that the law is good and binding in all other 
respects, wherein it is in conformity to the Constitution. Williams v. 
Payson, 14 A. 7. 

It is urged that the authorities (decisions of our Supreme Court) here- 
inbefore cited, are inapplicable under the provisions of Article 124, 
Constitution of 1864, which, it is contended, are substantially different 
from those of Art. 123, Constitution of 1852. 

Is thisso? The first clause in both Constitutions is in the same words: 
‘* Taxation shall be equal and uniform throughout the State.” 

The second clause in the Constitution of 1852, is: ‘‘ All property on 
which taxes may be levied in this State shall be taxed in proportion to its 
value, to be ascertained as directed by law.” 

Second clause in Constitution of 1864, omit words ‘‘ on which taxes may 
be levied in this State.” 

The third clause of Constitution of 1852, is omitted in that of 1864: 
‘No one species of property shall Le taxed higher than another species 
of property of equal value, on which taxes shall be levied.” 

The concluding portions of the articles, respectively, are as follows: 

Constitution of 1852: ‘‘ The Legislature shall have power to levy an 
income tax, and to tax all persons pursuing any occupation, trade or 
profession.” 

Constitution of 1864: ‘‘The General Assembly shall levy an income 
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tax upon all persons pursuing any occupation, trade or calling; and all such . 
persons shall obtaina license, as provided by law. All tax on income shal] 
be pro rata on the amount of income or business done.” 

The following clause in the Constitution of 1864, is not contained ip — 
the Constitution of 1852: ‘‘The General Assembly shall have power to ~ 
exempt from taxation property actually used for church, school or chari- 
table purposes.” 

Is the omission, in the second clause of the words, ‘‘ on which taxes 
may be levied in this State, sach an alteration of the provisions of the 
Constitution of 1852, as to make it imperative on the Legislature to tax 
every species and article of property in the State, without any exception 
whatever; and in case of any omissicn or exemption, the tax imposed to 
be null and unconstitutional ? 

Does this omission in any way alter the effect of the article ? Is not 
the direction to the Legislature in fact substantially the same in both 
articles ? If it had been intended to give the article the meaning claimed 
by defendants, would it not have used direct and specific language indi- 
cating such intent ? 

The substantive requirement of the clause, evidently, is not that all 
property shall be taxed, but that all property shall be taxed in proportion to 
its value; that is, in substance, what is required by Article of Constitution 
of 1852. The object of the article, in other words, being directly to 
secure the taxation of property according to value, and not to secure the 
taxation of all property. 

If it be urged that the inference is to be drawn from the mere omission 
of the words ‘‘ on which taxes shall be levied in this State; that the inten- 
tion was to enforce specifically the taxation of all property, may it not as 
well be inferred that the omission of the next clause in the Constitution 
of 1852 from that of 1864: ‘*No one species of property shall be taxed 
higher than another species of property of the same value on which 
taxes shall be levied,” authorizes the taxation prohibited by the omitted 
clause ? 

It is contended by defendants’ counsel that the position that all pro- 
perty must be taxed, is strengthened by the clause authorizing the 
exemption of property actually used for church, school or charitable 
purposes. They argue that under the rule inclusio unius est exclusio alterius, 
the conferring of special power to exempt from taxation property used 
for certain purposes, amounts virtually to a prohibition to make any 
exemption other than that authorized. 

The rule, it is submitted, is improperly invoked in the interpretation of 
the powers of a State Legislature, which, in its proper sphere is supreme, 
unless prohibited by the Federal or State Constitution. Unlike the 
Federal Congress, it requires no authorization to act, but must be prohi- 
bited to prevent action. 

I think it will be found that the special authorization to exempt 
property used for certain purposes was rendered necessary by the clause 
requiring uniformity and equality of taxation. Without such special 
autherization, the property of the same class and kind taxed generally in 
hands of others, could not be exempted because owned or used for certain 
particular purposes. This special authorization in no way derogates from 
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the heretofore conceded general power to exempt vested in the Legisla- 
ture. In this act there is no exemption; the first two thousand dollars 
are merely not taxed. It is uniform, no exceptions being made among 
those who are taxed. 

lf the Court should be of opinion that the tax imposed by the law is a 
tax on property; that is, on the proceeds of the sale of goods sold by 
defendants, then there is no repugnancy in the act to the Article of the 
Constitution. If it should be considered an income tax, under the last 
clause of Article 124, Constitution 1864, itis inno manner violative of 
that article. It isa tax pro rata on the amount of ‘ business done,” 
equal and uniform in all respects. 

The opinion of the Judge of the Court below is confined to the decision 
of only one of the questions involved inthe case. He decides against 
the constitutionality of the tax on the ground that commodities brought 
from one State of this Union into another are ‘‘ imports,” and if sold in 
the original packages in which imported, any tax on that sale is an impost 
duty, prohibited by the Federal Constitution. I think a careful applica- 
tion of the principles decided by the Supreme Court of the United States 
above referred to, will demonstrate his opinion to be erroneous. 

It is argued that ‘‘the history of the United States discloses that while 
the Union consisted of but thirteen States, with a population of only 
three millions of people, the conflicting regulations of the States upon 
the subject cf commerce, and the disposition of those communities to 
throw the burdens of government upon strangers, were serious impedi- 
ments to the prosperity and harmony of the Union. It was a material 
cause for the formation of the Federal Constitution. To remove the 
jealousies and discontents, and to prevent the injustice arising from such 
dispositions, the power to regulate commerce with foreign nations, and 
among the Stales, was conferred on Congress, and the power to levy duties 
on imports and exports was taken away from the States.” This is all 
perfectly true, and all of the evils experienced under the original articles 
of confederation are completely guarded against by the fair and wise 
interpretation of the Articles of the Constitution by the Supreme Court, 
which does not go to the extent contended for—of trammelling and con- 
trolling the legitimate taxing power of the States within their own limits 
exercised in the case before the Court, without violating either of the 
articles referred to. 


Brief of Campbell, Spofford & Campbell, for defendants and appellees. —This 
cause was determined in the District Court in favor of the appellees. 
That Court decided that the requisition made upon the appellees was a 
tax upon imports from another, or other States than Louisiana, and that 
such a tax was violative of the Constitution of the United States. 

That it is a tax there is no question. The 3d section of the Act of 865 
forms a part of the regular revenue law of the State. The words of the 
section are ‘‘that there shall be assessed and collected the sum of one- 
quarter of one per cent. on the annual gross sales or receipts of each and 
every person pursuing any trade or occupation.” 

Nor is there any serious dispute that this isa tax upon imports from 
another State. 
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The evidence in the cause is free from all ambiguity. The facts proval 
show that the sales upon which the assessment has been made, con 
wholly of the property of persons residing in other States ; that this 
property was prepared in those States for the market of New Orleans; 
that the sales made were of the property of those persons, in the same 
state and condition in which it was prepared; and that the money arising — 
from the sales made was their money to be accounted for to them, ang_ 
subject only to the charges of the agents they had employed to make the 
sales on their account. 

There were arguments employed in every other case that has arisen op 
this subject that cannot be used in this case. The suit is brought for 
the collection of the tax itself. It is not a question arising upon the’ 
failure to take a license, or for selling without a license, or for failing to 
obtain a stamp upon a commercial document, or upon any collateral 
undertaking. 

The admissions leave no doubt as to the precise question raised in this 
cause. 

There can be no doubt, that if the property sold by the appellees were 
property imported from a foreign country, the Court would not hesitate 
to affirm the judgment. 

The case in that aspect would be embraced within the letter and spirit 
of the case of Brown v. State of Maryland, 12 Wheaton 410. 

The question before the Court is then reduced to the enquiry, whether 
imports from another State are within the same exemption as imports 
from a foreign country ? 

The language of the Constitution is: ‘‘No State shall, without the 
consent of Congress, lay imposts or duties on imports or exports except,” 
etc., etc. We need not enquire of the exceptions. 

The prohibition is universal; it has no limitation as to time or place or 
circumstance, except the circumstances of previous consent of Congress, 
or the necessity of executing inspection laws. 

State power, under no circumstances, could affect property by taxation 
that was not brought within its limits. The prohibition of the Constitu- 
tion protects all property which falls under the denomination of things 
imported, and all property denominated as exports. In neither case does 
the place of production, or of destinatiou, form any condition upon 
which the prohibition is made to be operative. 

No State shall ad * * levy any imposts or duties 
on imports or exports. 

Is there anything in the history of the clause which serves to modify 
its unqualified language ? 

The history of the clause furnishes the most satisfactory exposition we 
can make of the signification it should have. 

The Declaration of Independence published and declared: ‘* That the 
United Colonies were free and independent States;” ‘‘and that as free 
and independent States they have full power to levy war, conclude peace, 
contract alliances, establish commerce, and do all other acts and things 
which independent States may or might do.” 

In 1778 these States adopted their Articles of Confederation, whereby 
their separate and independent character was materially altered. 
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“The 4th Article of the Confederation provided: ‘The better to secure 
and perpetuate mutual friendship and intercourse among the different 
States in this Union, the free inhabitants of each of these States, pau- 
pers, vagabonds, and fugitives from justice excepted, shall be entitled to 
all privileges and immunities of free citizens in the several States; and 
the people of each State shall have free ingress and egress to and from 
any other State, and shall enjoy therein all the privileges of trade and 
commerce, subject to the same duties, impositions and restrictions as the 
inhabitants thereof, respectively; provided, that such restrictions shall 
not extend so far as to prevent the removal of property imported into 
any State to any other State, of which the owner is an inhabitant; pro- 
vided, also, that no imposition, duties or restriction shall be laid by any 
State on the property of the United States, or either of them.” 

The 3d section of the 6th Article provides: ‘‘ No State shall lay any 
imposts or duties, which may interfere with any stipulations in treaties 
entered into by the United States in Congress assembled, with any king, 
prince or State, in pursuance of any treaties already proposed by Congress 
to the Courts of France and Spain.” 

The first section of the 9th Article, confers upon Congress ‘‘ the sole 
and exclusive right and power of determining on peace and war, except 
in the cases mentioned in the 6th Article, of sending and receiving am- 
bassadors, entering into treaties and alliances; provided, that no treaty 
of commerce shall be made whereby the legislative power of the respective 
States shall be restrained from imposing such imposts and duties on for- 
eigners as their own people are subjected to, or from prohibiting the 
exportation or importation of any species of goods or commodities 
whatsoever.” . 

Under the Articles of Confederation, then, this was the condition of 
the organic law upon this vital subject. Congress had no power to impose 
duties on imports or exports, or to impose any restrictions upon the 
States, by any commercial treaty which might thereafter be made to the 
disfranchisement of the people of any State, or which inhibited any pro- 
hibitory regulations of the States, either upon imports or exports. 

The States had the right to lay such duties as they chose upon imports 
from abroad, or from any of the States, subject only to the condition 
that Congress might place foreigners upon the footing of citizens, as to 
trade, by treaty. 

That there was granted to the citizens of the States a privilege of egress 
and regress—the faculty of removing the property imported to another 
State, of which the importer was an inhabitant. 

These articles of confederation were found to be ineffectual to a vigor- 
ous prosecution of the war with Great Britain, and jeoparded the success 
of the revolution. They were found to be inefficient to the construction 
of a firm, stable and prosperous Union, after the establishment of inde- 
pendence by the treaty of peace in 1783. 

Their imbecility was demonstrated in the articles we have quoted above, 
and to amend those articles was the main object of the Convention of 
1787, and the most prominent result of the Constitution adopted in 1789. 

A reference to documentary evidence will show that the power reserved 
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to the States over commerce, was found to be attended with income 
nience, and mischief ab initio. 

New Jersey addressed a memorial to Congress on the subject in 1778, 

In 1781, Dr. Witherspoon, one of the wisest of the statesmen of the rg. 
volution, presented a resolution, declaring, ‘‘ it is indispensably neces. 
sary, that the United States in Congress assembled, should be vesteg 
with a right of superintending the commercial regulations of every State, 
that none may take place that shall be partial or contrary to the commog 
interest.” 

The resolution of Virginia in 1786, appointing her commissioners tg 
meet commissioners from those States, expresses their purpose to be “tg 
take into consideration the trade of the United States, to consider hoy 
far an uniform system in their commercial regulations may be necessary 
to their common interest and permanent harmony.” 

This resolution was superinduced by a resolution of Mr. Madison, in 
the House of Delegates of Virginia in 1785, the preamble of which is ag 
follows: ‘‘ Whereas, the relative situation of the United States has been 
found on trial to require uniformity in their commercial regulations, as 
the only effectual policy for obtaining, in the ports of foreign nations, a 
stipulation of privileges reciprocal to those enjoyed by the subjects of 
such nations in the ports of the United States, for preventing animosities 
which cannot fail to arise among the several States from the interference 
of partial and separate regulations,” etc., etc. 

At the adoption of the Federal Constitution, there was not a State in 
the Union in which there did not exist a variety of commercial regula 
tions. These fell, by common consent, upon the adoption of that 
Constitution. 

The revenue system of the United States prior to the formation of the 
Constitution, was a source of as much confusion, and provoked as much 
anxiety and discontent as did the commercial system. 

The United States had no power to collect a revenue for themselves, 
They were dependent upon the States, who were required to pay their 
quotas according to a constitutional rate of assassment. These qnotas 
were, for the major portion, unpaid. In 1781, Congress made a requisi- 
tion for $8,000,000. Fifteen months after the requisition was made, only 
a half-million of dollars had been collected. 

Congress urged upon the States to grant them the power to lay duties 
on imports. This plan was sent to the States, accompanied by an address 
prepared by Mr. Madison, in which the necessity of the measure and the 
claims of national honor, public faith, duty to the suffering army, to the 
creditors, who in time of need had stripped themselves, that the war of 
independence might be prosecuted; and finally, the peril to the public 
safety, arising out of a disordered finance, were all Juminously set forth. 
All this was ineffectual. 

The year 1786 found the country in the same condition of confusion 
and dishonor. That year was devoted to securing a call for a general 
Convention. That Convention met in the spring of 1787. 

The Constitution then adopted and submitted to the people for ratifi- 
cation in September, 1787, contains two clauses, which are material in 
the present inquiry. These clauses are: 
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~ Congress shall have power to regulate commerce with foreign nations, 
and among the several States, and with the Indian tribes.” 

‘‘ No State shall, without consent of the Congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and im- 
posts laid by any State on imports or exports shall be for the use of the 
treasury of the United States, and all such laws shall be subject to the 
revision and control of Congress.” 

‘‘No State shall, without consent of Congress, lay any duty on 
tonnage.” 

There cannot be a question, that the power to regulate commerce with 
foreign States, among the several States, and with Indian tribes, involves 
the whole subject of intercourse with and between any of those govern- 
ments or organizations. 

The international law, treating men as formed for society, and capable 
of intelligent intercourse and connections, speaks of commercial inter- 
course as a mutual right; that it is free and open to all. But that 
governments, having the guardianship of these natural rights, and a 
power to regulate and to restrain them, may, according to their policy, im- 
pose restraints and require conditions upon which their natural rights 
may be exercised. 

‘The general state of international commerce has been, and continues 
to be, that of restriction and mutual impositition. The inter-State com- 
merce of the United States has heretofore been free, and to that cause 
as much as to any other, may be attributed its vast development, and 
the rapid growth of the country in material prosperity. The power 
granted to the United States to regulate commerce among the States has 
been exercised by excluding all imposition or impediment to it. 

The second quotation we have made from the Constitution, shows the 
sedulous care which the framers of the Constitution exhibited in protect- 
ing the commerce of the country from State regulation. The most 
tempting form for State interferenc> with commerce, is that under their 
power of taxation. There isarooted opinion among all classes, that 
taxation in the form of duties, on imports or exports, fall upon the for- 
eigner, and that we levy our revenue in such cases out of the pockets of 
the stranger. A legislature rarely resists the temptation of doing so, 
reckless of consequences. But the necessity that existsin this country 
for uniformity of regulations, to prevent foreign entanglements and inter- 
nal animosities and discontents, induced the framers of the Constitution 
to impose negative clauses, interdicting the taxation of imports or exports, 
without the consent of Congress. 

Mr. Madison has preserved, in his debates, the precise history of these 
prohibitive clauses. 

In the draught of the Constitution, as reported from the committee, 
Articles 12 and 13, were as follows: 

Art. 12. ‘*No State shall coin money, nor grant letters of marque, nor 
enter into any treaty, alliance or confederation, nor grant any title of 
nobility.” 

Art. 13. “‘No State, without the consent of the Legislature of the 
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United States, shall emit bills of credit, or make anything g but specie a 
tender in payment of debts, nor levy imposts or duties on imports; nor 
keep ships of war in time of peace; nor enter into any agreement or 
compact with another State, or with a foreign power~” * * # 

On the 28th of August, 1787, Mr. Madison moved: ‘‘ That the words, 
‘nor lay imposts or duties on imports,’ be transferred from Article 13, 
where the consent of the General Legislature may license the act, into 
Article 12, which will make the prohibition on the States absolute. He 
observed, that as the States interested in this power, by which they could 
tax the imports of their neighbors passing through their markets, were a 
majority, they could not give the consent of the Legislature to the injury 
of New Jersey, North Carolina, etc. 

‘*Mr. Williamson seconded the motion. 

‘*Mr. Sherman thought the power might safely be left to the Legisla- 
ture of the United States. 

‘*Col. Mason observed, that particular States might wish to encourage, 
by impost duties, certain manufactures, for which they enjoyed natural 
advantages, as Virginia, the manufacture of hemp,” etc. 

‘*Mr. Madison: The encouragement of manufactures in that mode 
requires duties, not only on imports directly from foreign countries, but 
from the other States in the Union, which would revive all the mischiefs 
experienced from the want of a general government over commerce.” 

On the question— 

‘‘New Hampshire, New Jersey, Delaware, North Carolina, aye—4; 
Massachusetts, Connecticut, Pennsylvania, Maryland, Virginia, South 
Carolina, Georgia, no—7. 

Article 12, as amended, was then agreed to, nem con. 

Article 13 was then taken up. 

‘*Mr. King moved to insert, after the word ‘imports,’ the words, ‘or 
exports,’ so as to prohibit’ the States from taxing either; and, on this 
question, it passed in the affirmative— 

‘*New Hampshire, Massachusetts, New Jersey, Pennsylvania, Delaware, 
North Carolina, aye—6; Connecticut, Maryland, Virginia, South Caro- 
lina, Georgia, no—5. 

‘‘Mr.Sherman moved to add, after the word ‘ exports,’ the words, ‘nor 
with such consent, but for the use of the United States;’ so as to carry 
the proceeds of all State duties on imports or exports into the common 
treasury. 

‘*Mr. Madison liked the motion, as preventing all State imposts, but 
lamented the complexity we were giving to the commercial system. 

‘* Mr. Gouverneur Morris thought the regulation necessary to prevent 
the Atlantic States from endeavoring to tax the Western States, and pro- 
mote their interest by opposing the navigation of the Mississippi, which 
would drive the Western people into the arms of Great Britain. 

‘*Mr. Clymer thought the encouragement of the Western country was 
suicide on the part of the old States. If the States have such different 
interests that they cannot be left to regulate their own manufactures, 
without encountering the interests of other States, it is a proof that they 
are not fit to compose one nation. 

‘‘Mr. King was afraid that the regulation moyed by Mr, Sherman, 
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would too much interfere with the policy of States respecting their manu- 
factures, which may be necessary. Revenue, he reminded the House, was 
the object of the General Legislature. 

On Mr. Sherman’s motion— 

‘*‘ New Hampshire, Connecticut, New Jersey, Pennsylvania, Delaware, 
Virginia, North Carolina, South Carolina, Georgia, aye—9; Massachusetts, 
Maryland, no—2. 

3 Madison Debates, 1445, 1446, 1447. 

An examination of this debate shows that in the arrangement of this 
clause, there was a pervading disposition among the members to prevent 
the States from taxing imports in their transit from one State to another; 
that the suggestion of Col. Mason that the States might desire to protect 
their manufactures, was answered that such protection could only be made 
by taxing inter-State commerce, which would revive all the mischiefs 
experienced from the want of a general government over commerce; that 
on the motion of Mr. King, the prohibition was enlarged to embrace 
exports; that the clause of prohibition was intensified, by adding to the 
conditions on which Congress might allow taxes on imports or exports, 
that no portion of the money should go into the State treasury. 

The remarks of Mr. Madison and Gouverneur Morris, show the senti- 
ment that operated upon the Convention. 

The results obtained by the action of the Convention are described by 
Mr. Curtis, in his history of the Constitution, and Judge Story’s Com. on 
Con., # 1013, 1061, 1067. 2 Curtis’ His., 368, 369, 370. 

The whole foundation of the Attorney-General’s argument is, that this 
prohibition refers exclusively to imports from foreign countries. ‘‘ Such, 
it is thought, is the universal acceptation of the term, as well as the 
interpretation placed upon it by the highest authority.” 

We have looked in vain for that ‘‘ highest authority,” which the learned 
Attorney-General refers to. The observation of Judge McLean certainly 
proves nothing. Imports into the United States undoubtedly means for- 
eign importations, and in the laws. of the United States imports refer 
certainly to foreign productions. Because, the United States embraces 
all the States, and imports into any part of the United States, as respects 
the revenue laws, means a foreign import. But the inquiry is, what is 
the meaning of imports, as regards each individual State, in the clause 
of the Constitution that prohibits taxes on imports and exports? We 
have seen the occasion for the clause in the Constitution, and that it 
does refer to any imports into the State, whether as resulting from foreign 
or internal commerce. 

To proceed to the examination of the License cases, which form the 
reliance of the Attorney-General. In those cases, there is no opinion of 
theCourt asa Court. The Judges, being unable to agree upon an opinion, 
they severally expressed their own views. The case, therefore, is not one 
of much authority. For the several Judges have expressed such a variety 
of views that no common opinion can be collected. The Supreme Court 
of the United States, in 2d Wallace, 730, (Gilman v. Philadelphia) thus 
describes the result of the judgment: ‘Buta State, in the exercise of 
its police power, may forbid spirituous liquor imported from abroad, or 
from another State, to be sold by retail, or to be sold without a license.” 
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In examining the case in New Hampshire, it will be seen upon what 
grounds the Courts of that State defended the validity of their statute, 
and what exceptions were made to their decisions, and what were pre. 
sented by the writ of error to the Supreme Court of the United States, 

The Courts of New Hampshire determined that the requirement upon 
® vendor of spirituous liquors to obtain a license, before making a sale, 
and upon his failure to do so, subjecting him to a penalty, was not a tax, 
although the property sold came from another State, and that it did not 
fall within the clause of the Constitution, imposing a tax on imports, 

The same Court charged the jury, that the Legislature of New Hamp. 
shire could not regulate commerce between the States, nor prohibit the 
introduction or sale of commodities from another State; but that a State 
might pass health laws and police laws, which would, to a certain extent, 
affect foreign commerce, and commerce between the States, and that this 
statute was a regulation of this character. 5 How. 8. C. R. 556 and 598, 
in Catron’s opinion. 

It will be seen that the two points presented were, was-this demand for 
a license, as a qualification to the faculty of selling liquors, to be regarded 
as a tax, or was it to be regarded as a police regulation, to avoid the 
noxious influence of unlicensed sales of intoxicating liquors ? 

The requirement of the license may not have been a tax at all; no 
charge may have been made for one, or so small a charge, as to preclude 
the belief that any revenue was expected. It may be that inquiries of 
the character of the license, and the obligations imposed upon him, 
showed clearly that the object of the law was to prevent the spread of 
intemperance. In this aspect, there could be no ground for asserting 
that this penal law was a revenue measure. 

Supposing the law had been that upon all spirituous liquors sold, there 
shall be paid to the State five per cent. of the amount. The Court of New 
Hampshire could not then have said, that as no tax had been levied no 
question arose under the constitutional prohibition. 

In the case of Brown v. Maryland, 12 Wheat. 410, the law imposed a 
prohibition upon sales by importers, until they should pay for their 
license $50. This applied to the entire body of importers, and to the 
importers of all commodities. Nothing was required of an importer but 
the payment for the license. There was no consideration for the money 
but the grant of the privilege to sell, and that would be granted to any- 
one for the money. 

The license laws of New England, on the contrary, grant a discretion 
to the police courts, in reference to the number and character of the 
licenses. Those licenses are placed under restrictions, as to the quantity 
to be sold, for use on their premises, and are subject to punishment if 
they suffer a man to drink to intoxication in their houses. These and 
other conditions induced the Court to say that the question involved was 
not one of taxation. 

Upon the second question involved, in the case from New Hampshire, 
the Supreme Court were all agreed that the law was constitutional, and 
the majority of the Court agreed to this upon the ground that is declared 
in the Supreme Court of New Hampshire. 
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The argument upon this precise point was placed by Mr. Justice Greer, 
in a very clear and distinct light. 

The diversities of opinion that existed in the Court, in reference to the 
extent in which the States might make regulations affecting the means 
and machinery of commerce, appeared in the discussions on the Passenger 
cases, reported in 7 How. 283. 

These cases involved three questions: Ist. Whether the power to regu- 
late commerce extended to embrace immigrant and other passengers; 
whether a tax upon the ship or immigrants, for the purpose of creating 
a fund for maintenance and relief of that class, was prohibited by the 
Constitution or acts of Congress. A majority of the Court decided the 
tax laws to be unconstitutional. The Court gavé no opinion, and the 
majority concurred in none, although Mr. Justice Wayne collated, com- 
pared, and apparently with the consent of the Judges, announced the 
conclusions. 

Iconsider the separate opinions of the Judges of that Court as of. no 
great importance in settling a question. The opinions of the Court, as a 
Court, are made up after consultation—after an expression from each 
Judge—and the opinion of the Court is submitted, and adopted in con- 
ference before read in the Court. 

The separate opinion of a Judge is not read in conference, not can- 
yassed, and binds no one afterwards as authority. For this reason I do 
not refer with much stress to anything that has been said, either in the 
License or Passenger cases. 

In a later case, involving the pilotage laws, Cooley v. Wardens of Phila- 
delphia, 12 How. 300, the dissent in the Court was much diminished, and 
a prinelple laid down more practical than those that appeared in previous 
discussions. The Court admitted, that there were some matters of com- 
mercial regulation to which State power could not extend, and there were 
others to which State power could extend in the absence of controlling 
regulation. But that such was the variety and extent of the operations 
of commerce, that no exact and precise demarcation between State and 
Federal power could be authoritatively announced in a single case. 

“The power to regulate commerce embraces a vast field,” say the 
Court, ‘‘ containing not only many, but exceedingly various subjects, 
quite unlike in their nature—some imperatively demanding a single 
aniform rule, operating equally on the commerce of the United States 
in every part; and some, like the subject now in question, imperatively 
demanding that diversity which can alone meet the local necessities of 
navigation.” 

We have followed the train of the Attorney-General’s argument with a 
view of showing that it is outside of the case before the Court. 

We have no cause for inquiry, whether this is a regulation of commerce 
by the State, which infringes the exclusive authority of Congress, or 
whether it may be reconcilable with the admission of the power of Con- 
gress, in the absence of congressional regulations. The Constitution has 
not left the subject of our inquiry in any doubt. It has declared that ‘‘no 
State, without the consent of Congress, shall impose any impost or duty 
on imports or exports.” 

How far the States may protectthe community from pauperism, disease, 
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crime, by police regulations, in reference to sales of liquor, is a question 
which can never arise upon a revenue law, exacting duties on imports oy — 
exports. . 

The States are prohibited from imposing imposts or duties in any form, 
and State regulations, to be exerted effectually for police purposes, mugt 
not wear the garb of a tax bill. 

Nor do the inquiries of the Court, relative to nuisances in water courses 
and impositions upon navigation, apply to this case. For, although in 
those discussions the power of the United States is maintained, yet 
stand upon inferior grounds to those heid by the appellees before the 
Court. 

The appellees refer the Court to the constitutional inhibition upon the 
States to impose duties on imports, and ws prove that the property upon 
which this tax was levied, was prepared for marketin New Orleans, in another 
State, and sold in that form by his agent. The property was an export 
from the State of production, and an import at the place of sale. We 
are answered that this clause does not apply to inter-State commeree; 
that imports are foreign imports, and this is proved by fragmentary 
citations from discussions on the boundaries between police and commer. 
cial power. 

The controlling decisions upon this subject are those in which the 
Supreme Court of the United States have made decisions upen the power 
of the States to tax. These cases were decided by the Court, and with 
little or no dissent. They embrace a variety of cases, which fully include 
this. 

The boundaries of the power of the States to levy taxes, were declared 
in the case of McCulloch v. Maryland, 4 W. 316. - 

‘** The sovereignty of a State extends to éverything which exists by its 
own authority, or is introduced by its permission.” ‘‘It does not extend 
to those things which are withdrawn by the Constitution of the United 
States from its operation and control.” ‘‘ The means which are employed 
by Congress to carry into execution power conferred on that body by the 
people of the United States,” are exempt. The stock issued by the 
United States for loans made to the United States; the stock of the 
United States Bank; the salaries of officers of the United States, are 
severally exempt. Commissioners of Erie y. Doblin, 16 Pet. 315. New 
York v. Commissioner of Taxes, 2 Black. R. 620. 

The States cannot impose duties on imports in the form of a tax on 
licenses to importers. 12 Wheat. 410. 

They cannot tax ships belonging to a citizen of another State, tempo- 
rarily engaged in the navigation of its waters, but having no abiding 
place in the State. 17 Howard, 597. 

They cannot impose a tax upon gold exported from California to New 
York. 24 Howard, R. 169. 

In the first of these cases, Brown v. Maryland, the entire operation of 
the clause in the Constitution was considered by the Court. The Court 
had been called, in antecedent cases, to consider of the taxing power of 
the States, and whether in any case limited, and the extent of their 
powers over commercial agencies and instrumentalities, and now the 
question comes up whether the taxing power of the States respecting ~ 
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commerce was atall prohibited, and how far the prohibition extended. 
The opinion of the Court was that it applied to preclude taxes on imports 
and exports arising from foreign or inter-State commerce. That is, that 
the prohibition was general. 

It is difficult to find a more careful, candid and considerate judgment 
than the one delivered by the Supreme Court in that case. 

Every word seems to have been weighed before it was uttered. Every 
depth was sounded before the Court dropped its anchor. 

Now it is idle to attempt to shake the authority of this judgment by 
quoting from Judge A. or Judge B. The Court promulgated that opinion, 
and its authority is not to be impugned except by the Court. 

But the Court never dreamed of shakingit. Whenever any case within 
its principle has come up, its authority has been recognized. 

In the case of Almy v. California, 24 Howard, 169, Chief Justice Taney, 
speaking for the entire Court, said: ‘‘ We think this case cannot be 
distinguished from that of Brown v. Maryland, reported in 12 Wheaton, 
419. That case was decided in 1827, and the decision has always been 
regarded and followed as the true construction of the clause of the Con- 
stitution in question.” 

The material facts of the cases that identified them, was that a State 
had levied a tax—in the first case—upon foreign imports; in the last case, 
upon exports to another State. 

But the prohibition to levy taxes upon imports from any place, or 
exports to any place, is absolute, and so the Court decided in Brown v. 
Maryland, and so the Court affirmed it to have been in Almy v. California, 

The Attorney-General cannot reconcile that opinion, with some pre- 
vious fragment of an opinion he has found of the late venerable Chief 
Justice in an earlier case. 

The answer may possibly be found in the fact that in the case of Almy, 
Chief Justice Taney was the organ of the entire Court, and expressed 
their judgment, and his concurrence with it. 

His personal opinion in another case, was quite a different thing from 
his opinion delivered in the name of the Court, and by its authority. 

It may have been that the Chief Justice had become satisfied that 
there could be no improvement to the rule of Brown v. Maryland, and 
that stability ought to be given to it by the judgment of the entire 
Court. 

But it is quite probable that a close scrutiny would show that there had 
been no incongruity. But if the Chief Justice had expressed some 
opinion inconsistent with that subsequently given in Almy v. California, 
does that alter the authority of the decision in that case? That opinion 
has all the weight that the concurring judgments of all the members of 
the Court can give to it. The opinion is clear, distinct and pertinent. 
The facts of the case are few and undisputed. 

An invoice of gold was shipped from the port of San Francisco to the 
city of New York. The revenue law of California required a stamp to 
be placed on the bill of lading, showing the shipment. This was not 
done, because it was insisted that this was a tax on exports, and therefore 
prohibited by the Constitution of the United States. 

The Court decided, that though this tax was not formally a tax on the 
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invoice of gold dust, it was so in intention and effect, and that a tax upon — 
the gold dust imported to New York was a violation of the Constitution, — 

When we consider that the prohibitory clause of the Constitution 
extends as well to imports as to exports, and that the object of introducing 
that prohibition upon the power of State taxation was to protect inter. 
State commerce, it will at once appear that this authority is controlling 
in this case. 

The facts established in the case before the Court show that the pro 
perty held by the appellees was temporarily in New Orleans to finda 
market; that it had never become mingled with other property of the State; 
that the owners were non-residents, and were liable to taxes elsewhere, 

The case meets all the conditions that are set forth inthe case of Brows 
v. Maryland, to exclude the jurisdiction of the State of Louisiana, in the 
matter of taxation, unless it shall be determined that the power of the 
State over property imported from the States of the Union is unlimited, 

But, in our judgment, the history of the Constitution, the contempo. 
raneous judgments upon it, and the mischiefs the clause was intended tg 
remove, alike show that the States have not such power. 


TatiareRRO, J. This action was commenced on the part of the State 
against the defendants, to compel them under an act of the Legislature 
of the State, approved April 4th, 1865, to pay over the sum of twelve 
hundred dollars, alleged to be due to the State, arising from the tax of 
one-fourth of one per cent. imposed by that act upon the gross amount 
of sales of defendants, as commission merchants, from 1st July to 3ist 
December, 1865, and twenty per cent. on the amount of the tax asa 
penalty for the non-compliance on their part with the act aforesaid; the 
whole amount, tax and penalty, being twelve hundred dollars. 

In their answer, the defendants state that between the 1st July and 31st 
of December, 1865, they sold in the city of New Orleans of ‘‘ Western 
Produce” to the amount of four hundred thousand dollars, consisting of 
bacon, pork, flour, corn, rope, lard, and other articles of that kind ; that 
these commodities were consigned to them by citizens of the United 
States, residing beyond the limits of the State of Louisiana, for sale, and 
that the same were sold by them for and on account of the non-resident 
owners, who were citizens of Missouri, Illinois, Indiana, Ohio, Kentucky, 
and other States on the Mississippi river, and its various tributaries; that 
these sales were made of the said produce in the form in which it was 
prepared by their constituents, beyond the limits of Louisiana for mar- 
ket, for a commission of two and a half per cent. upon the gross amount 
of the sales. ‘They contend that the property thus introduced into the 
State of Louisiana from other States and thus sold, is exempt by the 
Constitution of the United States from import duty, or other tax for the 
benefit of the State of Louisiana. They further aver, that the tax afore- 
said is unequal, as it discriminates in favor of a large class of persons who 
pursue the same business with themselves, and that it is for this reason, 
repugnant to the Constitution of the State of Louisiana, in relation to 
the imposition of taxes. 

Judgment was rendered in the Court below in favor of the defendants, 
and the State appeals, 
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“In the formation of the Constitution of the United States, it was fore- 
geen that the inter-communication between the States might be a fruitful 
gource of agitation and trouble. Under the Articles of Confederation this 
trouble was distinctly foreshadowed, as well as that likely to arise from 
leaving to the States the power to lay impost upon foreign importations. 
The last-named pretension was disposed of by the distinct enunciation 
contained in section 10 of the Ist Article, that ‘‘No State without the 
consent of the Congress shall lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing its inspec- 
tion laws, and the net produce of all duties and imposts laid by any State 
on imports or exports, shall be for the use of the treasury of the United 
States, and all such laws shall be subject to the revision and control of the 
Con gr ERs. ” 

The provisions contained in this Article of the Constitution, it is con- 
tended in this case by the Attorney-General, refers exclusively to imports 
from foreign countries; and, in an argument of much learning and research, 
he maintains that legislation on the subject of inter-State commerce, is 
not exclusively entrusted by the Constitution to Congress. 

From numerous authorities invoked by him he deduces the conclusion, 
that in the case before the Court ‘‘the tax on gross sales or receipts is 
simply a legitimate exercise of the taxing power, and in no manner a 
regulation of commerce; nor is it even an indirect interference with the 
regulation of commerce ; and should it be considered a regulation of 
commerce, it is not thereby repugnant to the Federal Constitution.” 

The doctrine, that the States have a concurrent power with Congress 
“to regulate commerce between the States,” would seem to involve 
the very difficulty which it was obviously the purpose of the framers 
of the Constitution to provide against. Looking to the objects aimed 
at, the inference seems clear that they intended to prohibit the exer- 
cise of this power by the States. The abuse to which such a power might 
lead may well be illustrated by the position and commercial advantages 
of the State of Louisiana. It controls the outlet to the ocean of the great 
river, which, with its vast tributaries, flows through the boundaries of so 
many wealthy and populous States. Near that outlet, and within the 
same State, is found the common mart at which the various products of 
the States of the Mississippi must all meet for sale, or for exportation to 
other States of the Union or to foreign countries. What if Louisiana 
should impose a tax upon cotton, coming from Arkansas to New Orleans 
to be shipped to Massachusetts, or upon tobacco from Kentucky and 
Missouri, destined for Europe? It is plain that this would be in deroga- 
tion of the common right which belongs to the people of all the States of 
the Union, the right to the free use of the Mississippi river. It would 
be, in the one case the laying an export duty which is plainly forbidden, 
and in the other, the imposing a burden upon the commercial intercourse 
between the States, and to that extent a regulating the commerce between 
them. And would it not amount to the same thing if Louisiana should 
impose a tax upon the products of other States brought to New Orleans 
for sale, belonging to individuals of other States, and sold here as their 
property; or place the tax upon the proceeds of such property when 
54 
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sold? It is shown, in the case in controversy, that the products sold by 
the defendants were prepared and put up by the owners and producers in 
the States from whence they were brought, and sold in New Orleans in 
the same form in which they came here, that they were sold for the 
owners, and that the defendants lave no interest whatever in the proceeds 
beyond their commissions for making the sales. Until a change in the 
ownership, or in the condition of the merchandise has taken place, so 
that it becomes incorporated with, and forms part of the property of the 
State, it is not subject to State taxation. When sold, the money repre- 
sents the thing sold; it belongs to a citizen of another State, and is equally 
exempt from the tax. 

But, whatever opinions may have been at any time expressed, favoring 
the view that the power to regulate commerce among the States is not 
exclusively vested in Congress, we consider that the authorities are decid- 
edly against that opinion. The question was considered by the Supreme 
Court of the United States, in the case of Gibbons v. Ogden, 9 Wheaton 1. 
It was there declared that the power of Congress ‘‘ to regulate commerce 
with foreign nations and among the States” is complete in itself, and 
that it has no limitation other than are presented by the Constitution, 
In the same Court the subject underwent a full examination, in the case 
of Brown v. The State of Maryland, 12 Wheaton 410. This case arose 
upon a statute imposing a license tax upon all persons who should sell 
imported goods. It was held to bea tax upon all imports—an import duty, 
and was therefore unconstitutional. The Courtsaid: ‘‘All must perceive 
that a tax upon an article imported for sale is a tax on the article itself. 
It is true the State may tax occupations generally, but this tax must be 
paid by those who employ the individual, or is a tax on his business. 
The lawyer, the physician or the mechanic, must either charge more on 
the article on which he deals or the thing is taxed through his person. 
This, the State has a right to do, because no constitutional prohibition 
extends to it. So a tax on the occupation of an importer is, in like man- 
ner, a tax on importation. It must add to the price of an article, and be 
paid by the consumer or by the importer himself, in like manner asa 
direct duty on the article itself would be paid. This the State has not 
the right to do, because it is prohibited by the Constitution.” In conclu- 
sion, the Court say: ‘‘It may be proper to add that we suppose the 
principles laid down in this case to apply equally to importations from a 
sister State.” In what are called the Passenger cases, 7 Howard 410, the 
question was whether the States could levy a tax upon passengers coming 
in foreign vessels to the United States. Mr. Justice Wayne, in delivering 
his opinion, said: ‘‘Do not the constitutional powers of the United 
States act upon the territory as well as upon the sovereignty of the States 
to the extent of what was their sovereignty, before they yielded it to the 
United States. Can any one of the sovereign powers of the United 
States be carried out by legislation without acting upon the territory and 
sovereignty of the States? This being so, Congress may say and does say, 
whence a voyage may begin in the United States, and where it may end 
in the United States. Though in its transit it enters the territory of a 
State, the political jurisdiction of the State cannot interfere with it by 
taxation or otherwise until the voyage has ended; not until the persons 
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who have been brought as passengers have been landed or the goods 
which may have entered as merchandise, have passed from the hands of 
the importer, or have been made by himself a portion of the mass of the 
general property of the State.” 

To the same purport is the case of Hays v. The Pacific Railroad Com- 
pany, 17 Howard 597. A tax was imposed by the State of California upon 
the steamships of a line of vessels of that class engaged in navigating 
the Pacific Ocean from St. Francisco to Panama. The Court held for the 
the same reasons given in the Passenger cases, that the State had no 
jurisdiction. 

The case of Almy v. California, 24 Howard 169, was that of a tax 
imposed by the State upon the gold or silver coin, or gold dust trans- 
ported from any place within the State to any place without the State. 
The tax was laid in the form of a stamp duty on the bill of lading. The 
Court held that it was a tax on exports, and was unconstitutional. In this 
case the export was from California to New York. We regard it as 
important, because it affirms the case of Brown v. The State of Maryland. 
In Almy v. California, the Supreme Court remarked, that the decision in 
Brown v. The State of Maryland, has always been regarded and followed 
as the true construction of the clause in the Constitution now in question. 
It shows that the Court regarded the inter-State commerce as standing 
upon the same ground, as to the constitutional protection, as foreign 
commerce; and that the closing paragraph, which we have before. cited 
from the opinion in the case of Brown v. Maryland, viz: ‘*‘ that the prin- 
ciples laid down in this case apply equally to importations from a sister 
State,” announces the settled doctrine on the subject. 

The conclusion we reach, after a general view ot the question, and a 
careful examination of the authorities, renders it unnecessary for us to 
consider the other ground of defence, the illegality of the tax arising 
from its alleged inequality, and therefore in derogation of Article 124 of 
the Constitution of the State of Louisiana. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs in both courts. 
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No. 64.—Sarau Ware et al v. Russett Jonzs, Sr. 


The heirs of the deceased become seized of the property of their ancestor at the moment of his 
decease. The surviving widow is seized of one-half of the community property, and the heirs of 
the other. 

The titie so vested continues in them, subject to be divested at any time by the creditors themselves, 
or by the administrator for them. The widow and heirs take the estate absolutely, subject to the 
debts and charges against it; and all that is meant by residuary rights is, that the property is 
thus encumbered. 

Where the widow and heirs of a deceased party bring suit against a third party in possession for 
property belonging to them, the third possessor cannot require them to show affirmatively that 
the administration is closed before they can recover. 

A third possessor cannot set up that there are creditors holding claims against the property in his 
possession to defeat the heirs; only the creditors, themselves, or the administrator for them, can 
make such defence. 


PPEAL from the District Court, Parish of Bossier, Weems, J. 
Jones and Scot, for plaintiffs and appellees. Griffin & Snider, and 
L. B. Watkins, for defendants and appellants. 

TatiAFreRRO, J. The widow and heirs of William Harkins, deceased, 
| bring a petitory action in this case to recover three several tracts of land 
containing, in the aggregate, about four hundred acres. 

The suit was instituted in the first instance against Russel Jones, 8r., 
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who was alleged to be in possession, and who, it seems, died not long 
after the action was brought. It was renewed against his heirs, and 
Russel Jones, Jr., who became administrator of his father’s estate, an- 
swered, denying any right to the property sued for in the plaintiffs, and 
averred that it was purchased by his ancestor from Andrew Lawson, by 
deed of conveyance, dated 29th of November, 1850. He alleges that 
since the purchase, valuable improvements have been made on the land, 
and that the sum of fifteen hundred dollars was paid to Lawson as the 
price of the land. He prays, in case of eviction, that he be allowed 
seven thousand dollars for the improvements, and that he recover from 
the succession of Lawson the amount payed for the land. The executor 
of Lawson was called in warranty, but we do not find that he answered. 
The plaintiffs had judgment in their favor, decreeing them to be the 
owners of the land, and awarding them rent for the use of the land at 
the rate of two hundred dollars per annum, from 1st January, 1852. The 
defendants had judgment over against the succession of Lawson for the 
amount claimed of the executor under the warranty. From this judg- 
ment the defendants have appeaied. 

We shall direct our attention in the first place to several bills of excep- 
tions found in the record. Before answering to the merits the defendant 
excepted to the action, on the ground that it was instituted against a 
party not in possession, averring specially that Elkin Jones was possessor 
of the land and premises, and moved a dismissal of the case. The testi- 
mony of several witnesses was introduced on the question of possession, 
but their statements are contradictory. Russel Jones, Sr., and Elkin 
Jones, were both living together on the plantation, and the title obtained 
from Lawson was in Russel Jones, Sr. We think the exception was pro- 
perly disregarded by the Court. 

The defendants filed what they term a peremptory exception, the 
substance of which is that there were not proper parties before the Court; 
that one of the heirs of Harkins had died since the commencement of 
the suit, and that no revival had taken placein the name of his represen- 
tative, and that another heir, at that time a minor, had attained the age of 
majority. They further excepted to the suit that it should have been 
bronght in the character of one for partition. It appears from this bill 
of exceptions, that it was presented after the close of the evidence, and 
when the argument of the cause was about to commence. The exception 
being of the dilatory kind, we think the Court properly overruled it, on 
the ground that it came too late. 

A third bill of exceptions was taken by the defendants to the admission 
of evidence to prove that Lawson (whose executor was called in warranty) 
declared in relation to the lands in controversy, that if the heirs of 
Harkins were to sue for them they would recover, as the perfect title was 
inthem. The objections are, that the declaration was made, if at all, out 
of the presence of the parties, and isa mere loose hearsay statement. 
That so far as the defendants are concerned, the representative of Lawson 
is not a party to the suit. The evidence was admitted by the Court only 
to show the bad faith of Lawson, under whom defendants hold, and to 
prevent prescription. We think the ruling of the Court was proper. 
2N. 8.13. 12 R. 146. 
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The plaintiffs reserved a bill of exceptions to that part of the charge 
given by the Court to the jury, which instructed them that unless the 
heirs of Harkins show, affirmatively, that the estate of their ancestor has 
been settled and the administration closed, they cannot recover. 

It appears that William Harkins died in the year 1840. In the month 
of October of that year, an inventory was taken of his estate. It further 
appears that W. C. Veeder became the administrator, and that in the 
month of April, 1845, he filed an account of liis administration. This 
account was opposed, and much litigation followed. The estate, by the 
showing of the administrator was insolvent, and paid nothing to the ordi- 
nary creditors. From the judgment rendered by the District Court of 
Claiborne, adjusting the claims of the parties, the administrator appealed, 
and this Court, in October, 1847, remanded the case to the lower Court 
for further proceedings. 

We find nothing in the record showing that any other proceedings were 
taken afterwards in relation to the estate. It is in proof that in the year 
1849, the Court-house of the parish of Claiborne, together with the clerk's 
and recorder’s offices were burned, and all the records destroyed. In 
consequence of this accident the parties in this suit are compelled to 
resort in a considerable degree, to secondary evidence in relation to facts 
which would, under other circumstances, have to be established by written 
proof. 

There appears some confusion and irregularity took place in regard to 
the affairs of the estate, and the management of it appears to have 
reflected no credit upon the administrator. The land in dispute, it 
appears sufficiently clear, was placed upon the inventory of the estate, 
but we do not find that it was ever sold by any order of Court invoked 
by the administrator or creditors of the succession. Evidence was intro- 
duced, in the course of the trial, to show how this property was disposed 
of. . This we shall presently notice. In the consideration of this excep- 
tion, we have to determine whether, under the circumstances presented, 
the widow and heirs of Harkins are precluded from asserting a right to 
the land in dispute, on the ground that they have not shown that the 
administration of the estate has been closed. ’ 

At the decease of their ancestor his heirs became seized of his property. 
The land, being community property, one-half of it belongs to the 
widow, and the other to the heirs. The title so vested continues in the 
parties, subject to be divested at any time by the creditors themselves, or 
by the administrator acting for them. When it is said that the rights of 
heirs are merely residuary, nothing more is meant than they take only 
what remains of a succession after its charges are paid. They are not 
the less owners of the property they inherit, because it is followed by and 
subject to the charges against it. What then is to prevent them from 
asserting their rights to property as against persons not creditors of the 
ancestor or of the succession? If the creditors fail, or omit to claim 
property found in possession of third parties, and which belongs to the 
succession against which they have claims, shall the heirs of the succes- 
sion be precluded from claiming it? In the present case, we find that 
the last proceedings legally taken, in regard to the affairs of Harkins’ es- 
tate, was in the year 1847. Ten years afterwards, this suit is brought by 
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his widow and heirs. Another ten years have since passed, and we yet 
find no creditor claiming to have rights against this property. Shall 
third parties in possession avail themselves of this long silence and inac- 
tion of the creditors, if there remains any, to deprive the owners of their 
rights to it ? Shall they resist the claims of the plaintiffs by asserting 
that the administration of the estate is not yet closed ? We do not see 
that there is an administrator to this estate; and, if there be one, we do 
not find him intervening in this controversy on behalf of creditors; 
without determining that creditors, if there be any, have but their rights 
against the property in question—whether in possession of the heirs or 
of third parties, we, nevertheless, conclude that under the state of facts 
that appear to us to exist, the plaintiffs should be permitted to assert 
their claims as against the defendants, and in that view of the case we 
think that the plaintiffs’ exception to the charge of the Court to the jury 
should have been sustained. 

On the merits, we find that the plaintiffs set up title under government 
patents issued to William Harkins. Against this title the adverse claim- 
ants set up one, that they endeavor to sustain by parol statements, which, 
in some respects, appear somewhat contradictory. The deputy sheriff, 
Alder, says in his testimony, that he acted in that capacity in the parish 
of Claiborne, about four years, commencing his duties in the spring of 
1838; that he sold the land Harkins was then living on under a fri 
facias, issued in a case entitled C. H. Veeder v. Wm. Harkins; that Veeder 
bought the land, and that a deed was made to him; that the sale was, in 
the first instance, made on twelve months credit, and a twelve-months’ 
bond taken; that the bond was not paid at maturity, and that the land 
was sold under the bond, and that J. R. Runnels bought it. 

J. R. Runnels says, in his testimony, that ‘‘the said administrator 
(meaning Veeder) did sell the lands belonging to the estate of said Har- 
kins, at least I positively know that he sold the plantation he lived on at 
the time of his death. C. H. Veeder sold to me the plantation at private 
sale. He, the said Veeder, sold me the tract of land for one thousand 
dollars cash down, and the balance on one and two years’ time, the whole 
amounting to three thousand dollars. C. H. Veeder furnished me the 
money to pay the thousand dollars, and I gave him my notes for the 
balance of the purchase money. The first of these notes was transferred 
to Andrew Lawson. The second was handed to me by C. H. Veeder, in 
Alexandria, La., which was not paid by me, but was destroyed by myself. 
These notes were made payable to C. H. Veeder, as administrator of Wm. 
Harkins. Said lands were afterwards sold by Andrew Lawson to force his 
lien on the first note. He bought the lands, and afterwards sold them to 
Russel Jones, Sr. It was most perfectly understood between C. H. Veeder 
and myself, that I was to have the place on paying the first note of one 
thousand dollars, but, as I was not certain of my title, I did not pay, and 
the place was sold as above stated.” 

The land purporting to have been sold under jieri facias, and purchased 
by Veeder, is identified as the same land placed upon the inventory of 
Harkins’ estate. It is unexplained by the record before us, why Veeder, 
if he supposed he had acquired a title to these lands in Harkins’ life- 
time by virtue of tho sheriff's sale spoken of, should accept the inyentory 
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upon which they were set down as property of his succession, and should 
sell them to Runnels, and take his notes payable to the estate. The pri. 
vate sale of the administrator to Runnels was a mere nullity, and it is clear 
that neither Runnels nor Lawson had any confidence in the title thug 
obtained. To make out title under sheriff’s sale, it is necessary to show 
a judgment, execution and sheriff's deed. In the case before us, it is not 
shown that there was a judgment from which subsequent legal proceed. 
ings sprung. The title by the sheriff's sale is defective in this respect, 
and taking the acts of Veeder as a criterion, we cannot but conclude that 
he attached no validity to it himself. The title of the defendants derived 
from such a source cannot be successfully opposed to the clear, unambi- 
guous title shown to have existed in the plaintiffs’ ancestor, and of which 
it is not shown the plaintiffs have ever been divested. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 





No. 113.—James W. Howarp »v. Josova E. Kirwim. 


Confederate treasury notes were issued in violation of law, and used for the purpose of over 
throwing the Government of the United States. 

Courts of Justice will not lend their aid to give effect to contracts, the consideration of which 
are illegal and reprobated by law. 


PPEAL from the District Court, Parish of DeSoto, Weems, J. 
Elam and Wemple, for plaintiff and appellant. R. J. Bowman, for 
defendant and appellee. 

Iustzy, J. This case presents the question as to the right of the plain- 
tiff to invoke the aid of this Court to enforce a contract, the consideration 
of which was one reprobated by law, to wit: notes issued as money bys 
confederation of States to destroy the Union and to destroy the govern- 
ment of the United States, of which the rebellious States, so confede- 
rated, were members. 

By repeated decisions, we have refused to notice such cases, and as the 
one now submitted is, in this particular, one of the same class, it must be 
dismissed. 

It is therefore ordered, adjudged and decreed that this suit be dismissed 
at the cost of the appellant. 


No. 112.—James W. Howarp v. Wiri11am MartTHews. 


Iustry, J. The facts of this case, in regard to the consideration of 
the contract sued on, are identical with those in the case of James W. 
Howard v. Joshua E. Kirwin, and for the reasons for our judgment in 
that case just decided. 

It is ordered, adjudged and decreed, that the suit be dismissed at the 
costs of the appellant. 
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No. 63.—T. R. Brapy v. J. G. McWiti11ams, Administrator. 


The testimony of one witness, unsupported by corroborating circumstances, is insufficient to prove a 
verbal contract where the amount exceeds five hundred dollars. O. 0. 2257. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Jones & Harris, for plaintiff and appellee. J. W. Jones, for defen- 
dant and appellant. 

Hyman, C. J. The plaintiff obtained judgment against the defendant 
on a contract exceeding $500, which was not reduced to writing, on the 
evidence of one witness only of the contract, without any proof of cir- 
cumstances sustaining his evidence; and the defendant has appealed from 
the judgment. 

The evidence is insufficient to justify the judgment, as such contracts 
must be proved by at least one credible witness, and other corroborating 
circumstances. See Civil Code, Art. 2257. 

Let the judgment of the District Court be reversed, and let the case 
be remanded to the District Court to be proceeded with according to law; 
the plaintiff to pay cost of appeal. 





No. 61.—Wiuu1am Sprowt et al. v. Exua D. Srewarr anp Roserr S. 
Duncan. 


A judgment based on a written agreement of the parties, must conform to the terms of the agreement. 
Where the parties to a suit have consented in writing to a judgment, and the judgment of the Court 
does not conform to the consent, either party has the right to appeal to have the error corrected. 


PPEAL from the District Court, Parish of Natchitoches, Lewis, J. 
Pierson & Levy, for plaintiffs and appellants. C. Chaplin & Son, for 
defendants and appellees. 

LaBavveE, J. The judgment appealed from was rendered upon consent 
and admissions of the parties, but the plaintiffs and appellants complain 
that there is a manifest error in the judgment, which does not follow the 
agreement and admissions. On examining the judgment and the agree- 
ment, we have satisfied ourselves that the judgment was not rendered as 
authorized by the agreement, and that the plaintiffs and appellants have 
the right to appeal in order to correct the error; the judgment is errone- 
ous, as it does not conform with the agreement, and must be amended. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled, as follows: That the defendants, in addition to the 
sum decreed below, pay in solido the further sum of three thousand six 
hundred and ninety-six dollars and eighty-seven cents, with interest, at 
eight per cent. per annum, from the 1st of January, 1866, till paid ; that 
the mortgage and privilege of the vendor be recognized, and made execu- 
tory on the property described in the petition to satisfy this judgment as 
amended and affirmed. It is further ordered and decreed, that the judg- 
ment as amended be affirmed, and that the appellants pay cost of appeal 
as by their consent, 
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No. 86.—Joun V. Hays v. Leonarp G. Compton. 


Where the petition alleges that the defendant is executor, and he is cited in that capacity, a promis. 
sory note signed by him as executor, is admissible in evidence under the general issue. 


4 PPEAL from the District Court, Parish of Rapides, Lewis, J. 

Lewis & Hunter, for plaintiff and appellee. 7. C. Manning, for 
defendant and appellant. 

Lasavve, J. The petition alleges that Leonard G. Compton, executor 
of the estates of J. and A. B. Compton, deceased, is justly indebted to 
the plaintiff in the sum of $5,500, with interest, as will appear by refer. 
ence to the note of the said Leonard G. Compton hereto annexed, and 
made part of the petition. The note purports to be given for services 
rendered as manager. 

The petition concludes by praying that the aforesaid Leonard G, 
Compton be cited to appear and condemned to pay said sum with 
interest. 

The defendant answered as follows: 

‘*The defendant, Leonard G. Compton, denies all, and singular the 
allegations in plaintiff’s petition contained, and specially denies that he 
is indebted to petitioner in the sum set forth in his petition, or in any 
other sum, and prays that the writ be hence dismissed, with costs.” 

Judgment was rendered in favor of plaintiff, and the defendant 
appealed. 

On the trial of the case, the plaintiff introduced in evidence, a note 
signed by L. G. Compton, executor of J. & A. B. Compton, to the intro- 
duction of which defendant objected, on the ground that he is not sued 
herein as executor of said estates, nor is it alleged that he is indebted to 
the plaintiff in his representative capacity, etc. The objections were 
overruled, and the defendant took a bill of exceptions. 

We are of opinion the Court did not err. The defendant, by pleading 
the general issue, admitted that he was executor, as charged in the peti- 
tion. The note made a part of the petition, and he was cited as executor. 
There was no necessity of repeating his capacity in any paragraph of the 
petition. 

We are satisfied that the Court decided correctly, in giving judgment 
against the defendant in his representative capacity. 

Judgment affirmed, with costs. 
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No. 67.—O. W. Bratz v. Samvet Van Breser. 


Where one renders services beneficial to another at his request, an implied contract is raised for 
remuneration. 


The law does not allow one person to enrich himself at the expense of another. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Jones & Harris, for plaintiff. Looney & Wells, for defendant. 
Hyman, C. J. Plaintiff sued defendant for the value of his services a8 
manager of defendant’s hands, from 1st October, 1863, to 1st August, 
1865, claiming that his services were worth $750, 
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Defendant, in his answer, denied the allegations of plaintiff’s petition, 
and claimed judgment in reconvention, and compensation against plain- 
tiff for board, lodging, washing, clothing and horse hire. 

The District Judge rendered judgment, condemning defendant to pay 
plaintiff $250, with interest and cost of suit, and rejecting defendant’s 
plea in reconvention and compensation. 

Defendant has appealed from the judgment. 

It is fully proved that defendant requested plaintiff to take charge of 
and manage his hands, and that he did, under the request, manage them 
from October, 1863, to August, 1865, raising during the time crops for 
defendant. 

It is also proved that such services as plaintiff rendered for defendant, 
were worth from $250 to $300 a year. 

When one renders services beneficial to another, at his request, an im- 
plied contract is raised for remuneration. 13 La. Rep. 136. 

The law does not allow one to enrich himself at another’s expense. 

Defendant failed to make satisfactory proof of his alleged rights in his 
answer. 

The plaintiff has not filed his answer to the appeal, nor asked that the 
judgment be amended. 

Let the judgment of the District Court be affirmed, and let the defen- 
dant pay the cost of appeal. 








No. 59.—TueE Strate oF Lovuistana v. Roopa Bryan. 


A bill of indictment for larceny will not lie, unless brought within one year after the offence shall 
have been made known to the officer having the power to direct the investigation. 

The indictment must negative prescription apparent on its face, by alleging either, that the crime 
was not discovered within the year, or that the prisoner absconded or fled from justice. 


PPEAL from the District Court, Parish of Natchitoches, Lewis, J. 
David Pierson, District Attorney, for the State. E. 7. Lewis, for 
defendant and appellee. 

Instey, J. This case comes up on a general demurrer, sustained by 
the lower Court; and the point is that the indictment does not negative 
prescription, which on its face, has accrued. 

**It is not charged in the indictment that the prisoner absconded or 
fled from justice; nor, is it alleged that the crime was not discovered and 
denounced until within a year of the finding of the grand jury; until one 
or the other of these facts is alleged and proved to the satisfaction of a 
petit jury, the prisoner, in the words of the statute, cannot be punished 
for larceny. Every thing essential to the punishment of the prisoner 
must be found by a jury of her country, and must appear of record; 
otherwise, the law does not authorize a Court to pass a sentence upon 
her.” See 7 A. 256; and 17 An. 69. 

This is matter apparent on the face of the record, and it was put at 
issue by the general demurrer. 

The Court below did not err in sustaining the demurrer, and quashing 
the indictment, and the judgment of the Court is therefore affirmed. 
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No. 58.—Srate or Lovurstana v. THomas TEXADA. 


The act of the legislature approved March 1858, relative to the drawing of grand jurors, requires the 
foreman to be selected from the whole venire, and the remainder to be placed on slips of Paper in 
a box, from which the sheriff draws fifteen names, which, with the foreman already selected, forms 
the grand jury—a grand jury drawn from the list of names_on file 1s irregular. Where the offence 
charged in the indictment was committed on the first day of the term, it is impossible for the 
accused to file his objections to the mode of drawing the jury on the first day of the term: in such 
cases the objections may be made afterwards. ; 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
David Pierson, for the State. Ryan & White, and E. T. Lewis, for 
defendants. 

TALIAFERRO, J. This case comes up on demurrer to the indictment of 
the defendant, for shooting with the intent to commit murder. Various 
points of objection are stated to the legality of the indictment. We shall 
consider the only one thought to have any force, viz: ‘‘ That the said 
indictment was not found by a grand jury qualified to inquire in the 
premises.” 

The indictment was found at: the May term, 1866, and the demurrer 
filed 17th May, 1867. The objections were sustained and the indictment 
quashed. From this judgment of the Court below, the State has 
appealed. ; 

The indictment is held to be null and void, on the ground that the 
grand jury which presented the bill was organized and empanneled by 
calling the list of the regular panel summoned for that term, and taking 
the fifteen who first answered to their names, after selecting a foreman 
from the whole panel. 

This, it is admitted on the part of the State, is irregular, but it is con- 
tended that it is an informality which cannot be taken advantage of after 
the first day of the term, at which the jury was empanneled. Revised 
Statutes, page 296, section 3. 

It appears that the offence with which the defendant is charged, was 
committed on the first day of the term at which he was indicted, and 
about four or five o’clock in the afternoon of that day. Under this state 
of facts a compliance with the requirements of the law would seem to 
have been impossible, and the law does not require the performance of 
impossible things. It is clear that the jury was not organized as it should 
have been under the provisions of the act of 1858. Acts of 1858, p. It 
is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed. 


woes 


No. 68 — Wm. C. Tompkins & Co. v. A. S. Moors et al. 





This case presents only questions of fact. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Kilpatrick, Henderson, Lacy and Taylor, for appellants. H. G. Hall, 
for appellees. 
TauiaFrerRO, J. The plaintiffs allege that in the year 1865, at Shelby- 
ville, in Texas, the defendant Moore, by falsely and fraudulently 
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representing himself to be an agent of the United States Government, 
took forcible possession of twelve bales of the property of plaintiffs in 
possession of their agent, one Hanks, and, by the aid of the other 
defendants, caused the cotton so taken to be carried to the Parish of 
Caddo, in this State, where defendants sold it and converted the 
proceeds to their own use. They claim the cotton or its value, estimated 
by them at three thousand dollars; five hundred dollars damages in 
trouble and expense, and one thousand dollars as vindictive damages for 
the wrongful acts of the defendants. They pray judgment accordingly. 
The defendants severed in their answers. Moore admits that as govern- 
ment agent he seized some cotton in the hands of Hanks, but almost 
immediately discovered his error, and returned it to him. The defendant, 
Jasper McMillen, says he purchased a number of bales of cotton, (eleven 
bales more or less to the best of his recollection,) from Hanks, for which 
he paid him, in good faith. The other defendant, Marion McMillen, put 
in a general denial. 

The plaintiffs had judgment in their favor for $2,185, with 5 per cent. 
interest from 2d day of December, 1865. From this judgment the 
defendants have appealed. 

We find a bill of exception taken to the admission of certain testimony, 
but as it is not important in the decision of the case to examine it, 
we pass it over. 

There is great discrepancy in the evidence adduced. The testimony on 
the part of the defence, we think sufficiently makes good the allegation in 
Moore’s answer, that he released the cotton after having seized it. One 
witness on the part of the plaintiffs, says that Hanks demanded the cotton 
after it was seized, but that his demand was rejected. Two witnesses 
swear that it was released as soon as it was discovered that it was not 
government cotton. Two witnessses testify to the removal of cotton, 
and one of them, that if it were returned he was not aware of it. 

Two witnesses swear that Jasper McMillen purchased the cotton from 
Hanks, and a third, that Hanks told him he had sold the cotton to 
McMillan. One of these witnesses says that Hanks was paid for the 
cotton in gold at $40 per bale. 

It is stated by one or more of the witnesses that if there were any thing 
said about a sale, they heard nothing of it. This is insufficient to rebut 
the positive evidence that there was a sale. It is shown that there was 
much excitement at the time in Shelbyville, and a strong disposition 
manifested by the citizens of the place to forcibly resist the removal of the 
cotton, as it was private property. This fact would appear to add some 
weight to the statement of witnesses, that the cotton was purchased. 
One of the plaintiff's witnesses says ‘‘he does not think Moore pro- 
fessed to be after any private cotton, but only after government cotton.” 
Upon a scrutiny of the whole of the evidence, we incline to think the 
preponderance is in favor of the defendants, and come to a different 
conclusion from that of the Court below. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed, and that judgment be 
rendered in favor of defendants, the plaintiffs and appellees paying costs 
in both Courts. 
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No. 49.—Joun C. Brown v. Winriam Caves. 


Written evidence of a contract of sale is admissible without an allegation that the contract is reduced 
to writing, 

The law does not require parties litigant to allege that their evidence is in writing. 

The Supreme Court will not look beyond the transcript of appeal to ascertain facts not therein 
transcribed ; nor will it presume that the District Court permitted a wrong to be perpetrated on 
the government. 


PPEAL from the District Court, Parish of Winn, Lewis, J. 
Daniel Kelly, for plaintiff. David Pierson, for defendant. 

Hyman. C.J. The defendant is appellant from a judgment condemn. 
ing him to deliver to the plaintiff three bales of cotton, which were sold 
by him to the plaintiff. 

The defendant relies on several grounds for the reversal of the 
judgment. 

The first is that written evidence of the contract of the sale of the 
cotton was improperly admitted, as there was no allegation in plaintiff's 
petition that he had written evidence of the sale. 

There is no provision of law that requires parties litigant to allege that 
their evidence is in writing before they adduce such evidence. 

The second is, that as his receipt for the payment of the cotton sold 
to the plaintiff, states that payment was made in State money, he contends 
that the price by the contract of sale was agreed to be paid in State money, 
and that State money, being the consideration of the sale, was an unlawful 
consideration. 

This is mere conjecture. The receipt does not state that State money 
was the kind of money the defendant agreed to take when making the 
contract of sale, nor does the expression State moncy give a definite idea 
of the money that was paid. It does not show that such money was 
unlawful money. 

The third is, that the receipt was improperly received in evidence 
as on its face it had a suspicious appearance. 

The copy of the receipt is in the transcript of appeal and there 
is nothing suspicious in the appearance of the copy. There was no 
evidence taken of the appearance of the receipt, to show that it was 
suspicious, and we are not permitted to look beyond the transcript of 
appeal to ascertain facts that are not transcribed therein. 

The fourth and last ground relied on is, that the receipt was offered in 
evidence without first having been stamped as required by the revenue 
laws of the United States. 

The transcript does not show that it was received without a stamp, and 
we cannot presume that the District Judge permitted a wrong to be 
perpetrated on the government. See R. R. Roberts vy. Sylvester Murray, 
18th A. R. 573. 

Let the judgment of the District Judge be aflirmed, defendant to pay 
cost of appeal. 

Rehearing refused. 
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No. 29.—W. B. Stewart v. J. R. Bosrey et al. 


A written obligation for the payment of money for services rendered or to be rendered in the so-called 
Confederate army asa substitute, is illegalon its face, absolutely null and void, and cannot be 
judicially enforced. 


PPEAL from the District Court, Parish of Natchitoches, Lewis, J. 
J. M. B. Tucker, for plaintiff and appellee. J. M. Thomason, and 
J. H. Cunningham, for defendant and appellant. 


Brief of J.M. Thomasonand J. H. Cunningham, for defendant and appellant.’ 
This action is founded on two written instruments made by defendants, 
payable to H. J. Patterson or bearer, dated February 21st, 1863, and one 
payable 23d February, 1864, the other, 23d February, 1865, for $1,750 

h. 
The case was tried as to Bosley only. The instrument purports to have 
been given in consideration of services to be rendered by the payee, as a 
substitute for Bosley in the Confederate army, in the war then existing 
between the Confederate States and the United States. 

The answer of Bosley sets up the illegality of the consideration; alleges 
that the pretended contract was made in violation of the Constitution 
and laws of the United States, and against the public policy of the 
General Government, and avers that it was immoral, contra bonos mores, 
null and void. 

The judgment of the Court below was in favor of plaintiff. And after 
ineffectual efforts to obtain a new trial, defendant has appealed. 

We think the Judge a quo erred; and, as he has favored us with a 
written opinion in the case, we are enabled to examine the peculiar pro- 
cess of reasoning leading to the conclusions enunciated therein. 

At the very threshold of the argument the Court below became involved 
in the complicated questions as to the rights and powers of the States, 
as contradistinguished from those of the General Government, and as to 
the vexed issues as between State and National Sovereignty. We think 
his premises were bad, his reasoning unsound, and his conclusions erro- 
neous. Years ago, when these issues had powerful advocates on either 
side, we would not have been so much astonished by such conclusions, 
But now, at this late and sad period of our history, after the arguments 
have all been exhausted without effect, and the issue transferred from 
the forum to the field, for trial under the fearful arbitrament of the 
sword, such views may be said to be, at least, unfortunate. They are not 
supported in principle by any writer on constitutional law. They are in 
direct opposition to the high authority of Story, Kent, Greenleaf, Whar- 
ton, and all American law writers. All our Courts have always held di- 
rectly the opposite doctrine. 

If the reasoning of the Judge below be sound, and his conclusions 
correct, then is the whole system of our former jurisprudence reversed; 
and the immense revolution through which we have just passed, while it 
has ostensibly failed, has been eminently successful in law. And while 
the Government is reéstablished, and the States reunited in name, there 
isa most fearfully fatal antagonism still existing between the laws and 
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policy of the States and those of the United States. For, if it be now 1 
held that the States are sovereign, and may disregard, violate and anny} 
the Constitution and laws of the United States, the war has been fought 
in vain, the revolution has ceased, but is not ended. This was the solg 
issue of the late fearful struggle. The tribunal was one of dernier regort, 
There is no appeal. 

The Gulf States, under the leadership of men holding the same views 
with the Judge a quo, and asserting the same doetrines enunciated in the 
judgment below, boldly made the issue, and by all the energies of the 
most devoted partizanship endeavored to enforce their views. They 
failed; they abandoned the contest, and gave up the issue. They and 
we, all have acknowledged that the Constitution, laws and treaties of the 
United States are the paramount and supreme laws of the land, binding 
alike on the States and the people. 

The error of the Judge a quo seems to exist in misconceived ideas of 
the nature of our Federal Government. Ancient and modern history are 
both replete, with instruction on such issues. Numberless attempts at 
entering into solemn compacts and permanent conventions without sur- 
rendering the individual sovereignty of the States had been made, and 
they had all failed. The American colonies were not without large expe- 
rience on such questions. Such efforts on their part also proved abortive, 
The union for revolutionary purposes, with the articles of confederation 
for a closer union, likewise failed. They were too weak to support con- 
federation. Bound in foro consciente only, the States often withheld their 
sanction to measures of the most vital importance. The General Govern- 
ment had no power to coerce. The neglected and powerless Union was 
fast dying of its own inherent defects and weakness. 

Warned by past experience, and dreading the prospects of the future, 
the great patriots and statesmen of that age pressed on the public mind 
the necessity of a convention for forming a stronger government. Their 
appeals were effective. The convention met. The Constitution of the 
United States is the result of their wise deliberations. 

The sovereignty of the States was the vexed question before that con- 
vention. The delegates were generally extremely jealous of State rights, 
They yielded nothing but was shown conclusively to be absolutely essen- 
tial to the national existence. Two sovereigns could not exist together; 
nor could the lesser rule the greater. The States had to surrenders 
portion of their sovereignty, or let the General Government fail. They 
chose the former. After years of the most learned and critical discussion, 
the Constitution was adopted by all the States, and its superior wisdom 
has been the eloquent theme of every orator. It was declared to be the 
supreme law of the land. 

The object of that convention was to settle in the most solemn and 
‘authentic manner, then and for all time to come, the fearful questions 
now again reopened in the opinion of the Court below in this case, They 
had been as canker worms preying upon and consuming the vitals of all 
former confederations. It had been fully, demonstrated in reason, ex- 
perience and practice that no effective and permanent combinations 
could be entered into between States where each retained to itself the 
exercise of sovereign powers. The assertion of such powers, by the in- 
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dividuals, necessarily, in the very nature of things, ends the union, or 
Jeads to war for its maintenance. Such was the case in our late terrible 
struggle. Such must ever be the case under like circumstances. 

A State or nation is a body politic, or society of men united to promote 
their mutual interests by their joint means. From the nature of the de- 
sign there must be some one to determine, direct and command what is 
to be done by each in furtherance of the common object. This public 
authority is the sovereign power. Vat., 1,8. K., 201, 220, 

The Constitution of a State or nation is the paramount law of the land; 
the basis of public liberty and tranquility and of individual rights. Vat. 
9 and 10. 

All disputes arising respecting the Constitution, the public administra- 
tion, or the rights of the members composing it, must be referred to the 
national authority. Vat., 12. Story on Const., 128, 166. Const., art. 3. 

The Government of the United States is partly national, partly federal; 
national, just in so far as it operates on individuals, federal in its rela- 
tions to, and modes of operation on, the States. But whether national or 
federal, it is supreme to the full extent of all the powers expressly 
granted in the Constitution, and as to those necessarily implied in a 

t. 
othe Constitution gives to the General Government, sole power to de- 
clare war and make peace, to enter into alliances and form treaties, to 
regulate commerce and coin money, and to manage all the external affairs 
of the country. These are the highest and most important attributes of 
sovereignty, and the party possessing them is essentially sovereign. And, 
as was necessarily intended, once granted by the States, they became ir- 
revocable, permanent and binding to their full extent, scope and meaning. 

The States and the people thereof retained all such powers only as 
were not expressly granted to the General Government, or necessarily 
implied in a grant, or prohibited to the States. As to these powers, the 
States are wholly without authority. Beyond these, and as to every- 
thing else, they are unlimited in their functions and responsible only 
to themselves and the public opinion of the world. 

Hence, it follows that secession was not a right reserved by the States, 
or by the people thereof. Had it been retained, the labors of that august 
convention that formed the Constitution would have been in vain, and 
the delegates would have stultified themselves. For, as we have before 
shown, the objects of that convention were to take these sovereign 
powers or rights from the States and lodge them in the General Govern- 
ment; they having been found to be essential to its existence. 

Yet, in the very face of these plain and unmistakable grants, by the 
States to the Federal Government, the Judge below argues that the 
States are still essentially sovereign, and have absolute control of their 
own citizens. If so, may they not grant them immunity against penalties 
for the violation of Federal law? Authorize them to refuse to pay Fed- 
eral taxes, or serve on Federal juries, or bear Federal arms ? 

If, as argued by the Court below, the first and highest allegiance of 
the citizen is due to his State, then he must obey State laws, though they 
conflict with the higher, the paramount and supreme laws of the land, 
56 
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Thus would a law of a State Legislature, or an ordinance of a State Con. © 
vention, annul and set at defiance the Constitution of the United States, 
But such is not the case. The premises are wrong, the reasoning up- 
sound, and the conclusion preposterous in the extreme. The Federal 
laws are supreme and must be observed by all, however much they may 
conflict with State legislation. 

It follows, then, that any act done, or contract made, in violation of 
the higher laws of the country, must be held and declared to be without 
effect when made the basis of a civil claim or suit. The Court below ac- 
cords to a party violating the Federal Constitution and laws civil rights 
founded on and growing out of the very act of violation. He argues, in 
effect, that since a State isan incorporeal existence, having no one to sitin 
judgment, or execute sentence, upon her, therefore, she may lawfully do 
whatever factious majorities, influenced by prejudice or passion, may 
think proper, without regard to the Constitution and laws of the United 
States; and that such State action is full protection to all her citizens 
against the demand, civil and criminal, of that Government. 

It will be well for us all to remember that the General Government is 
not exclusively Federal. It is not to be confined in its operations only 
to the States. It may pass by these incorporeal existences and reach the 
corporeal individuals composing them. Upon these it may pass judg. 
ment and execute sentence. And when thus arrested for violations of 
Federal laws the State rights lawyer would plead, but in vain, State laws 
and ordinances in justification of such offences. 

Nor can a state of war, be it insurrection, rebellion, sevebatien or civil 
war, alter the case. Attempted revolutions, engaged in by large bodies 
of people, may entitle them to certain purely belligerent rights. And 
this arises solely from humane considerations. If the attempt fail in its 
purposes, the participators are not even exempt from punishment, much 
less entitled to civil rights growing out of acts of war. Revolutions are 
always highly criminal, unless undertaken for the highest and most sufli- 
cient causes. They are too often the result of prejudice and passion ex- 
cited to serve the ambitious designs of unprincipled demagogues and 
ambitious aspirants. 

But plaintiff endeavors to justify and legalize the transaction out of 
which his claim grew, on the ground that a great civil war was pending, 
which annulled all preéxisting laws and constitutions, and to have his 
claim enforced by virtue of the belligerent enactments under which it 
was made. It would be unsafe to admit that a minority of the States 
and people in interest could inaugurate civil war. Our Republican ideas 
revolt at seeing minorities shaping the destinies of and ruling the major- 
ities. Minorities of those in interest have no right to inaugurate revoln- 
tion. The precedent is dangerous in principle and ruinous in practice. 
Not one in a thousand of them would take place, if factious minorities 
were not allowed torule. Before the late fearful struggle the united 
voice of the South wonld have been heard; her united action would have 
been respected. And had she been forced to go to war, her united arms 
would have been successful, because of the majesty of right and truth. 
Then we would have had an example of civil war. But against the known 
wishes of the majority, South Carolina blindly led off, and others reck- 
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lessly followed. The majority became involved against their consent and 
remonstrances. 

But, if it had been a civil war, it would not alter the case. The 
same Constitution and laws are still supreme. They have not been 
overthrown. 

That Constitution, Article 3, section 3, says: ‘‘ Treason against the 
United States shall consist in levying war against them, adhering to their 
enemies, giving them aid and comfort.” 

The Confederate forces were the enemies of the United States; they 
were engaged in active, persistent, fearful war with them. The payee of 
the instrument sued on joined the enemies of the United States to fight 
their battles, to give them aid, and now plaintiff, who represents him, 
wants pay for the chivalrous act of undertaking to aid in the overthrow 
of the Government of the country in which he lives, from whose laws 
he receives protection, and to whose Courts he appeals for relief. Such 
a contract is reprobated by law, and cannot be enforced. 

Chief Justice Marshall said: ‘‘It is perfectly well settled that no 
action can be maintained on a contract wicked in itself or prohibitad by 
law.” 11 War. 258. 

The contract sued on is not only in contravention of law, but the acts 
forming the consideration of it, are forbidden and denounced as the 
highest crime known to the law. It is reprobated by law, because it is 
against the public policy of the Government. Neither is it considered in 
any more favorable light by the laws of our own State. Article 19, C. P. 
says: ‘‘ Obligations contrary to justice, good faith, or good morals, such 
as those by which a reward is promised to commit a crime, give no right of 
action to either party.” The example of the rule given is precisely in 
point. For plaintiff seeks a reward for the commission of the highest 
crime known to our laws. 

Article 1772, C. C., says: ‘‘Every contract must have a lawful pur- 
pose.” See also Schmidt v. Baker. 

Article 12, C. C., says: ‘* Whatever is done in violation of a prohibi- 
tory law is void.” 

Article 1886: ‘‘That is considered morally impossible, which is 
forbidden by law. All contracts having such objects are void.” See also 
1887, 1889, 2026. 

The laws mentioned and referred to in these articles are: first, the Con- 
stitution, laws and treaties of the United States; secondly, the Constitution 
and laws of this State. The acts which formed the cause of the contract 
sued on are in palpable violation of the Constitution and laws of the 
General Government and of the State, and all those laws are now in full 
force. 

We think the judgment is erroneous, and should be set aside and 
reversed, and judgment be rendered in favor of defendant, with costs in 
both courts, and we ask that it may be so ordered. 


TauiaAFERRO, J. During the late rebellion, one Patterson hired himself 
to the defendant, Bosley, to take his place as a soldier in the army of the 
so-called Confederate Government. The price stipulated was thirty-five 
hundred dollars, to be paid in two annual installments of half that sum 
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each, for which two several promissory notes were given, with a 
on each. The notes were drawn payable to H. J. Patterson or bearer, © 
The plaintiff became the holder, and brought this suit against the makers, 
The defence is, illegality of consideration, having been given in aid of the — 
rebellion against the Government of the United States. 

The plaintiff obtained judgment in his favor against Bosley, and the 
latter has appealed. 

The notes express upon their face the purpose for which they were — 
executed, and their illegality is patent. The obligation sought to be — 
enforced is utterly null and void. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed; it is further ordered 
that judgment be rendered in favor of the defendant, releasing him from 
the illegal contract entered into, the plaintiff and appellee paying costs — 
in both courts. 
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No. 48.—Goprrey Martin, Administrator, 7. Wrut1am A. Keuty et al. 


This case presents only questions of fact. 


PPEAL from the District Court, Parish of Bossier, Jones, J. 
Fort & Brother for plaintiffs. L. B. Watkins, for defendant. 

TauiaFERRO, J. This is an action brought by the plaintiff, in his capacity 
of administrator, to compel payment by the defendants of two promissory 
notes, each for the sum of $566 66, with interest, executed by them for 
the payment of the price of a negro woman, a slave belonging at the time 
of sale, in 1859, to the succession of A. Martin, deceased. The defence 
is, that at the time of the sale, and for more than one year previous, the 
woman was afflicted with an incurable disease of which she died not long 
after the sale. That the purchaser, Kelly, was ignorant of the existence 
of the malady at the time he purchased; that he incurred expense in 
procuring medical attention for the woman, from which she derived no 
benefit. The defendants prayed judgment releasing them from their 
obligation, and for judgment over against the administrator for the ex- 
pense ineurred, etc. There were three trials of the case in the Court be- 
low, and each trial before a jury. On one of these trials, the jury dis- 
agreed; in the other two, verdicts were rendered for the defendants who, 
obtaining judgment of release, the plaintiff appealed. The evidence 
shows that for several years previous to the sale, tha slave was unhealthy. 
One witness testified that she was afflicted two or three years before 
the sale. That she was unable to labor regularly, and was frequently laid 
up on account of sickness. That she bore no children, and that he im- . 
ferred from that fact that her unhealthiness arose. He stated that the 
woman had been in the possession of the plaintiff during the year pre- 
vious to the sale. Several witnesses, and among them a physician, testi- 
fied that the woman was greatly afflicted by, and suffered much from, 
derangement of the menses. That these afflictions were at monthly inter- 
vals. It was shown that the plaintiff said, about two weeks before the 
sale, in answer to an inquiry on the subject, that the slave was unsound. 
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After the sale it appears that the defendant refused to execute notes in 
conformity with the terms of sale, until he received legal advice that a 
warranty was implied, as no declaration was made that the slave had 
defects of any kind. On the part of the plaintiff, an effort was made to 
show that the woman died from the effects of poison, and not of the sick- 
ness alleged by the defendants. In this effort, we think the plaintiff 
clearly failed. The physician who was called in during the last illness, 
testified that the woman died of convulsions, the cause of which he was 
unable to determine. He made a post-mortem examination, but had not 
the tests necessary to detect the presence of poison. When he first saw 
the patient at the time of her last illness, he thought the symptoms indi- 
cated spasmodic cholic. He was not positive she died of poison; had his 
doubts. He did not examine the coats of the stomach to ascertain 
whether they were affected. He found the liver diseased. After a care- 
fal examination of all the evidence, we come to the conclusion that the 
judgment of the lower Court was correctly rendered. It seems that there 
is no doubt that the slave had been continuously afflicted, at intervals of 
from three to four weeks, for two or three years previous to the sale, with 
a serious infirmity incident to females, and of which she finally died a 
short time after she was purchased by one of the defendants. There 
seems no reasonable doubt that the disease with which she was afflicted 
was incurable. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court, be affirmed with costs in both Courts. 





No. 41.—J. Marks & Co. v. A. WINTER. 


The contents of a written instrument cannot be proved by parol evidence, without first showing the 
existence and loss of the written document. 
The best evidence in the reach of the parties should be produced. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
T. T. & A. D. Land, for plaintiffs. Wright & Duncan, for defendants. 

Hyman, ©. J. Plaintiffs brought suit against defendant on three pro- 
missory notes made by him, payable to their order. 

Judgment was rendered in favor of the plaintiffs for the amount of the 
notes, with interest and cost, and defendant has appealed. 

On the trial of the case in the lower Court, the defendant attempted to 
prove by parol the contents of a written agreement, which the Judge 
refused to admit, because it was not the best evidence, and defendant 
contends that there was error in the refusal of the Judge to receive such 
evidence. 

The best evidence should be produced that is within the power of the 
parties to procure, and it is not pretended that the defendant could not 
have procured the written agreement. 

The plaintiffs have fully proved their claims. 

Let the judgment be affirmed, and let the defendant pay the cost of 
appeal. 
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No. 100.—Jxrsszeze A. Bynum v. Haminton anv J. E. Tyson. 


Where the transcript of appeal does not show that a final judgment has been rendered in the lower 
Court, the appeal will be dismissed. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
J. Orsborn, for plaintiff. H. S. Losee, for defendants. 


TauiaFERRO, J. The plaintiff brings suit against the defendants on 4 
contract for rent of land. A trial seems to have taken place in the Cour 
below, but we nowhere find in the record that a final judgment was rep. 
dered, from which an appeal could be taken. We find the following 
extract from the minutes: 

** ALEXANDRIA, May 8th, 1867," 

** Judgment for defendants. Appeal granted. Bond, $100 for devyoly. 
tive, according to law, for suspensive.” 

We think the appeal premature, and that it must be dismissed. 

It is therefore ordered that the appeal taken in this case be dismissed, 
the plaintiff and appellant paying costs of the appeal. 
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No. 28.—Timorny Lacoste v. Joun R. WEst et al. 


The builder has a privilege on the building which he may have constructed, but if the amount is over 
five hundred dollars, the agreement must be in writing, and registered, to preserve the privilege. 
C. OC, 2746. 

Where property sold under a mortgage brings more than the amount of the mortgage, the builder 
having a privilege next in rank to the mortgage, is entitled to the overplus. 


PPEAL from the District Court, Parish of Natchitoches, Chaplin, J. 
J. B. Tucker, for plaintiff. J. M. Thomason and J. H. Cunningham, 
for defendants. 

LapavvE, J. On the 8th October, 1860, E. F. Fitzgerald executed his 
note for $500, in favor of J. R. West, and to secure the payment thereof, 
contracted a special mortgage in favor of said payee of said note, upon 
certain lot of ground described in the record. On the 6th of October, 
1865, the said John R. West obtained an order of seizure and sale against 
said lot. The plaintiff, alleging that he had a privilege of the builder 
on a house erected upon said lot by one Meloin, for $516 85, with eight 
per cent. per annum interest, from the 4th of August, 1861, obtained an 
injunction upon West and the sheriff, ordering the sheriff to retain in his 
hands, subject to the further order of the Court, the proceeds of sale of 
the building. 

This alleged privilege of the plaintiff and opponent is based upon the 
following note: 


‘* Natcuitocues, February 4th, 1861. 
‘* Six months after date I promise to pay to the order of W. C. Meloin, 
for building house, the sum of five hundred and sixteen dollars and 
eighty-five cents, with cight per cent. interest per annum from maturity; 
value received. 
(Signed) E. F. Frrzerrau.” 
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~The plaintiff, having become the holder and owner of said note, on the 
11th June, 1862, presented to the District Judge, at Chambers a petition 
praying for a judgment against the maker of said note, with the privilege 
of builder, and that said house be seized and sold to pay the judgment. 
The defendant in that suit accepted service of the petition, and confessed 
judgment as prayed for, and both parties agreed that the Judge should 

the case, and render judgment in Chambers; the judgment was 
accordingly rendered on the 11th June, 1862, decreeing the then defen- 
dant to pay said sum, and allowing the privilege on the house. 

We consider that there is but one question submitted to our decision, 
and itis one purely of law; it is whether the plaintiff has a privilege 
preferable to the mortgage of J. R. West. The undertaker has a privilege 
on the building which he may have constructed. C. C. Art. 2743. But 
if the amount be above $500, the agreement must be in writing, and 
registered, to preserve the privilege. C. C. Art. 2746. 4A. 121. 5 A. 333. 

In this case there was no agreement in writing registered. The judg- 
ment rendered in favor of T. Lacoste, and allowing and recognizing his 
privilege, is res inter alios acta, and not binding on West. 12 An. 521. 
We deem it unnecessary to pass on any other question; the alleged privi- 
lege of the plaintiff cannot prevail. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled and avoided, and that the provisional 
injunction be dissolved and the suit dismissed, and that plaintiff and 
appellee pay cost in both courts. 


On REHEARING. 


Lazavve, J. In this case a rehearing was granted to the plaintiff and 
appellee, upon the question whether he is not entitled to the residue of 
the proceeds after paying defendant’s mortgage debt. 

As regards the seized debtor, the plaintiff has a privilege and mortgage 
upon the property seized, but the defendant’s mortgage is preferable, and 
must be paid first, together with the cost of seizure and sale. We believe 
that justice entitles the plaintiff to the residue. 

It is therefore ordered and decreed, that our former judgment be 
amended, as follows: It is further ordered and decreed, that after paying 
the defendant’s mortgage debt and cost in the seizure and sale, the sheriff 
do pay to the plaintiff, the residue of the proceeds in dispute, and that 
as amended, our former decision remain affirmed, the said plaintiff and 
appellee to pay the cost of the injunction in both courts. 





On REHEARING. 


InstEy, J.. A rehearing in this case having been granted, because the 
judgment was prematurely rendered, as the defendant had not the legal 
delay to file his brief. We have reéxamined our first decree, and the 
grounds relied upon to reverse it, and we see no reason why our first 
judgment should be disturbed. 

It is therefore ordered, adjudged and decreed, that the judgment last 
rendered remain undisturbed. 
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No. 35.—O. CapmartTIn v. Potice Jury. 


A warrant drawn and signed by the president and clerk of the police jury, is not binding on the 
parish, unless the police jury have authorized them to sign the warrant. 


PPEAL from the District Court, Parish of Natchitoches, Lewis, J, 
S. M. Hyams, Sr., for plaintiff. C. Chaplin, Sr., for defendant, 

Hyman, C. J. Plaintiff brought suit against the police jury of the 
parish of Natchitoches on several obligations, made and signed by the 
president and clerk thereof, wherein they, the president and clerk, pro. 
mised that the parish of Natchitoches would pay the amounts stated ig 
the obligations in current funds, and would also receive them in payment 
of parish dues. 

Judgment was rendered against the jury on the obligations, and it has 
appealed. 

The jury relies on various grounds for the reversal of the judgment, 

It is only necessary to notice one of the grounds relied on, to wit: that 
plaintiff had not shown authority in the president and clerk to bind the 
jury. 

There is no law authorizing the president and clerk to bind the jury, 
nor is there any evidence adduced, showing that it authorized them to 
make or sign the obligations sued on. 

Let the judgment of the District Court be reversed and annulled, and 
let the suit of plaintiff be dismissed as of nonsuit, at his cost. 








No. 85.—Joun C. Dowry v. Dents Sunzivan. 


Statements made, or letters written, by an endorser of a promissory note, after the transfer, are not 
admissible to defeat the action of the holder. 
If his testimony can be used at all, it is as a sworn witness in the case. 


PPEAL from the District Court, Parish of Rapides, Cooley, J. 
Ryan & White, for plaintiff. W. A. Seay, for defendant. 

Instzy, J. This is an appeal from a judgment in favor of the plaintiff 
and against the defendant, for the amount of a promissory note by the 
latter, drawn to the order of and endorsed in blank by the payee, James 
Madison Wells. 

The defendant sets up equities against the payee of the note, who, he 
alleges in his answer, transferred it to the plaintiff after its maturity, 
and which equities he pleads against the plaintiff to defeat his action. 

In order to establish this defence, i. e., the existence of valid equities 
and posterior transfer, the defendant offered letters of Wells, written 
after the transfer, which were objected to, on the ground that Wells was 
not a party to the suit, nor a sworn witness. 

Statements made by Wells, after he had transferred the note to defeat 
the plaintiff's action, were not admissible. If his testimony could be 
used at all, it was only as a sworn witness in the case, so that the plaintiff 
could cross-examine him. 

The letters were properly excluded. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, at the costs of the appellant, 
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Wright v. Stacey. 





No. 77.—N. E. Wricut, Administrator, v. A. J. Sracry. 


Acontract to serve in the Confederate army asa substitute for an other was unlawful, and carried 
with it no legal obligation. 

The doctrine, in the case of Schmidt v. Barker, (17 An, 264) reaffirmed. 

This Court will not lend its aid to settle disputes relative to contracts reprobated by law. It will 
notice their illegality x oficio, and allow it without any plea at any stage of the proceedings. 

Parties cannot be heard, who ask relief from a violation of law. 

The Court leaves them where their conduct has placed them, and in pari culpa melior et conditia 


possidentis. 

PPEAL from the District Court, Parish of Caddo, Weems, J. 
Looney & Nellis, for plaintiff. J. W. Duncan, for defendant. 

Instey, J. This is an appeal from a judgment in favor of the plaintiff 
against the defendant, for the sum of five hundred dollars in coin, with 
interest and costs. The obligation upon which the action was based is 
transcribed below, as follows: . 
‘* SHREVEPORT, November 29th, 1862.” 

‘Due Thomas Armstrong, or his heirs, five hundred dollars in coin, at 
the conclusion of peace between the Confederates and the United States 
of America, or at the termination of said Armstrong’s term of service, 
should said Armstrong remain in the army as a substitute for the under- 
signed, A. J. Stacey. Should the said Armstrong not remain in. the above 
written service, then this note to be null and void.” 

The defence set up was that the obligation sued on was contrary to law, 
and that if the same was lawful that the obligee had failed to perform 
his part of the contract. A voluntary engagement to aid a rebellion 
against the United States, which itis evident from the testimony the 
defendant’s engagement was an undertaking illegal and immoral, and no 
action lies upon such a contract. 

This Court said in Schmidt v. Barker, 17 An. 264, what we now again 
repeat: ‘‘This Court will not lend its aid to settle disputes relative to 
contracts reprobated by law. 

“Tt will notice their illegality ex officio, and allow it without any plea at 
any stage of the proceedings. 

‘Parties cannot be heard, who ask relief from a violation of law. 

“The Court leaves the parties where their conduct has placed them, 
and in pariculpa melior est conditio possidentis.” See also Davis v. Holbrook, 
1 An. 178; State v. Lazaree, 17 La. 132. 

It is therefore ordered, adjudged and decreed, that the plaintiff’s suit 
be dismissed at his costs, in both courts. 


LLOLELOLILLLALLLLLLROWPLLLLPLPPPPPO~w 


No. 78.—MicHaEt AND Henry Boyce v. THomas C. Hunt et als. 


Where a party sells a tract of land on time, and takes the notes of the vendee, secured by mortgage on 
the land to secure the payment of the price, and the vendee, before the price is paid, sells the same 
land to anothet party, who assumes the mortgage in favor of the original vender, the first vendor | 
may have the land seized and sold to pay his mortgage, and the d tset up, by 
way of exception, that the suit be dismissed as to him. 

The original vendee of the land may be sued on the notes, and the mortgage enforced on the land of 
his vendee in the same suit. 





PPEAL from the District Court, Parish of De Soto, Weems, J. 
Elam & Wempile, for plaintiffs. R. J. Bowman, for defendant. 
57 
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M. & H. Boyce v. Hunt. _ 





Brief of Elam & Wemple, for plaintiffs and appellants, * * Petitioners ; 
prayed for personal judgment against Hunt & Gillespie, as the makers of 
the notes, and against Whitworth & Poag and Bonds, on their stipulation, 
that their mortgage be recognized and enforced, the lands be seized ang 
sold in satisfaction thereof. 

Bonds alone appeared, and put in the following exception: ‘In this 
case the defendant, James Bonds, excepts to the plaintiffs’ petition upon 
the following grounds, viz: That the cause of action against T. C. Hunt 
is entirely distinct and separate from that set forth against this defendant, 
the rejection or the success of the one, not involving the rejection or 
success of the other, and the same demands being separate and distinct, 
and against separate parties cannot be cumulated. Wherefore, the defen. 
dant prays that plaintiffs be ordered to elect which of said demands he 
will prosecute, and in the event of his refusal to elect, that this suit be 
dismissed, and for costs and general relief. 

Upon this exception, the following order was entered by the Court: 
** October 13th, 1866.” —‘‘ Exception sustained.” 

If we understand this exception, it is to the effect that the personal 
and the hypothecary action cannot be cumulated against Bonds, if so, 
these actions cannot be maintained against him while the suit is pending 
against Hunt. The first question to be considered is, whether Bonds and 
Whitworth & Poag are personally liable to these plaintiffs, by reason of 
the stipulation already referred to in the act of sale from Hunt to them 
in favor of plaintiffs; and if so, what is the character of the obligation 
thus incurred by them. Articles 1884 and 1896 of the C. C., expressly 
provide that a stipulation made by one of the parties to a contract in 
favor of a third person, whereby he agrees to pay a sum of money or to 
give a particular thing is binding, although the party in whose favor the 
stipulation is made is no party to the contract, and when accepted by 
him the stipulation becomes irrevocable. The stipulation of Bonds and 
Whitworth & Poag in favor of the plaintiffs, having been accepted by 
them by the institution of this suit become irrevocable, and gave rise to 
the real and personal action they have brought and can be cumulated, 
and all the parties who are bound for the debt may be joined in the same 
action, whether the obligations of the parties are in solido, or several; if 
in solido, the plaintiffs may proceed against all of them in the same suit, 
if in the same jurisdiction; and if several, as is the case, so far as Bonds 
and his co-obligors, Whitworth & Poag are concerned, they must all be 
joined in the same suit. And it may be proper to observe further, in this 
connection, that they are third possessors of the whole tract of land 
hypothecated, purchased by them in indivision, and it was necessary they 
should be joined in the same action, even if the hypothecary action had 
alone been resorted to, reserving their right to institute a personal action 
in the event the hypothecated property should be insufficient to pay the 
debt. Bonds and Whitworth & Poag, we think we have shown, are per- 
sonally responsible for the debt sued for, as much as they had been par- 
ties to the contract of mortgage ab initio, because they made themselves 
parties to it in the manner we have already shown. If this position be 
correct, how it can be said that the cause of action set up against Hunt & 
Gillespie and Whitworth & Poag, is distinct from that set up against 
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Bonds, and therefore cannot be cumulated, we are at a loss to perceive. 
We repeat it, if these third possessors are liable to plaintiffs, personally, 
because, although not parties to the act of mortgage at the time it was 
, they having made themselves so subsequently, then it follows 
that if we could have cumulated the personal with the hypothecary action 
against Hunt & Gillespie, if they had not parted with their title and pos- 
session, we can join all the parties to the contract in the same suit, and 
cumulate both demands against them. 

Will it be pretended in the case we have assumed, that we could not 
pray for a personal judgment against Hunt & Gillespie. The recognition 
of our mortgage and privilege, and that the land be seized and sold to 
pay the debt. That we could have elected to proceed by personal action 
against all these parties or by hypothecary action seems to be conceded; 
but it is said, although this is true, the remedies given by the Jaw must 
be exercised separately, and not cumulatively or such at least, it seems to 
us, is the line of argument counsel’s exception must force him to assume, 
if we apprehend him. 

lf the judgment of the lower Court be affirmed, sustaining the excep- 
tion, it must be on the ground that although all these parties are liable 
for the debt in person, and the land is liable to our hypothecary action, 
yet we must elect to pursue one remedy ata time, such a ruling would 
lead to circuity of action, which is opposed to our system of pleadings 
and the policy of the law, except when it is necessary to enable a party 
to make his full defence on the merits. 

In conclusion, we submit that the following authorities settle all the 
questions of law and practice raised by the pleadings in this case, and 
support the views we have submitted. See C. P. Art. 35. C.C. Articles 
3366 and 3368. Twichell vy. Andry and Wife, 6 R. 407. Mitchell v. Cooley, 
5 R. 241. A, Bonnafe & Co. v. John and E, McLane, 5 A. 225. 


Brief of R. J. Bowman, for defendants and appellees.—The appellant 
has correctly stated the facts which has given rise to this litigation. . 

Upon these facts he has cumulated two distinct. actions: a personal 
action against the appellant, on his assumpsit in favor of the plaintiffs, 
and a hypothecary action against him as third possessor. 

The exception of the appellant is, that these actions cannot be cu- 
mulated. 

We submit it as axiomatic, that no two actions can be cumulated unless 
the rights involved by them are homogeneous. 

In these, they are distinct and dissimilar. If sued upon, his assump- 
sit to the plaintiffs; the plaintiffs occupy to him the same position as their 
vendor, Hunt, and must warrant against all, the mortgages which Hunt 
left upon the land. 9 An. 195. ‘‘A purchaser, who, as part of the con- 
sideration, stipulated with his vendor, to pay a debt due by him, may, 
when sued by the person to whom the debt was due, set up the same 
equities that he has against the vendor himself.” 

The hypothecary action cuts off these equities, and therefore does not 
involve the same or even similar rights. 

Again: as third possessor, the appellee has aright to the increased 
value which his improvements have given the land mortgaged. The 3370 








452 SUPREME COURT OF LOUISIANA, 





a 
M. & H. Boyce v. Hunt. 





Art. of the ©. C., after declaring his liability for deteriorations caused _ 
by him declares, ‘‘but he can claim for his expenses and improvements 
only to the amount of the increased value, which is the result of the im. 
provement made.” 

The interpretations we have placed upon this article are sustained by 
Judge Porter, in the case of Lanusse v. Lanna, 6 N. 8. 114, as clear and 
unequivocal, and the only difficulty presented in that case ‘* was how this 
value is to be ascertained.” 

In the direct action on the appellee’s inti in favor of the plain. 
tiffs, the appellee is entitled to demand of the plaintiffs that he should 
free the lands from the incumbrances placed on it by Hunt, or give him 
security against them, and warrant his title against all evictions. 

In the hypothecary action, the appellee would have the right to demand 
payment for the increased value given the land by the improvements made 
by him. Here then are two distinct and different rights and liabilities, 
as distinct as an action on a promissory note and a petitory action. If 
then our axiom, ‘‘ that two actions cannot be cumulated unless the rights 
involved are homogeneous,” be an axiom, we submit that the exception 
was well taken, and the judgment of the District Court ought to be 
affirmed. 


LasavveE, J. This suit is brought on eight promissory notes, amounting 
together to $20,123 51 in principal, executed by Hunt & Gillespie in 
favor of the plaintiff, for the price of a tract of land sold by plaintiffs to 
said Hunt & Gillespie, on the 13th September, 1858, the land remaining 
specially mortgaged to secure the payment of said notes. On the 2d day 
of June, 1862, George E. Gillespie, the co-proprietor of Hunt, reconveyed 
his undivided half to the said Hunt, who obligated himself, in part con- 
sideration for said sale, to pay the mortgage in favor of plaintiffs; and 
afterwards, on the 23d April, 1863, said Hunt resold the whole tract of 
land to John J. Whitworth and John Poag, composing the firm of Whit- 
worth & Poag, and James Bonds, in the following proportions: One 
undivided half to Whitworth & Poag, and the other undivided half to 
James Bonds. The said purchasers, asa part of the price, assumed the 
mortgage debt due the plaintiff. 

The plaintiffs prayed for a personal judgment against Hunt & Gillespie, 
the original purchasers and makers of the notes, and against Whitworth 
& Poag and Bonds, on their assumption of the mortgage debt, and that 
their mortgage be recognized and enforced, the land seized and sold. 

James Bonds alone appeared, and filed the following exception: 

‘*In this case the defendant, James Bonds, excepts to the plaintifis’ 
petition, upon the following grounds, viz: That the cause of action 
against T. C. Hunt is entirely distinct and separate from that set forth 
against this defendant, the rejection or the success of the one, not invol- 
ving the rejection or success of the other, and the same demands being 
separate and distinct and against separate parties, cannot be cumulated. ~ 
Wherefore, the defendant prays that plaintiffs be ordered to elect which 
of said demands they will prosecute, and in the event of his refusal to 
elect, that this suit be dismissed, and for costs and general relief.” 

This exception was sustained, and the plaintiffs appealed. 
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We are clearly of opinion that the Court erred. The defendants are 
hypothecarily bound as holders of the mortgaged property, and personally 
pound under their assumption of the mortgage debt due the plaintiffs. 
We understand the suit to be that the defendants pay the mortgage debt 
due the plaintiffs, and that the mortgage be recognized, and the land 
seized and sold to pay said debt. 

It is therefore adjudged and decreed, that the judgment appealed from 
be annulled and avoided; itis further ordered and decreed, that the 
exception bo overruled and the case remanded, to be proceeded with 
according to law, and that the appellee pay costs of appeal. 


PAADRARARARARAARAAARA nnn nnnne 


No. 38. — T. R. Smapson, for use, ete., v. Joun M. Lewrs, et al. 


Where the sheriff and his sureties have been made liable for acts of misfeasance in office, committed 
by the deputy, they have the right to proceed against that party and his sureties to recover the 
amount they have been condemned to pay the creditor on account of the misconduct of the 
deputy. 

It takes the same length of time to prescribe an action against the deputy-sheriff by the sheriff and 
his sureties, for misfeasancc in office, that it does for the sheriff to prescribe against the creditor, 
viz : two years, 

In a suit against the sheriff and his sureties, the deputy was called in warranty by the sheriff ; judg- 
ment was rendered against the sheriff and his sureties, and against the deputy in warranty, the 
defendants appealed, but the deputy allowed the judgment in warranty to stand, without joining 
inthe appeal: Hel/d—That, the judgment of the lower Court against the deputy as warrantor was 
Coram non judice in the appellate Court, and must be considered as res judicata against the 
deputy; who, having specially plead it in his answer in the suit against him by the sheriff as 
res judicata, he asserted its validity, and cannot aver its nullity when invoked against him. 

The ties of the deputy are in the same attitude with their principal: Their obligation arises 
ex contractu and not ex delicto, 4 





PPEAL from the District Court, Parish of Caddo, Creswell, J. 
Wright & Duncan, for plaintiffs. A. B. Levisee, for defendant. 

Brief of Wright & Duncan, for plaintiff.—In the month of December, 
1856, John R. Marshall & Co., and Peet, Sims & Co., instituted suits 
against T. R. Simpson, sheriff of Caddo parish, and his sureties, N. 
Moore, J. P. Hailey, and Henderson Markham, to recover damages for 
alleged misfeasance in the performance of an official act on the part of 
J. M. Lewis, one of Simpson’s deputies. 

The defendants answered, specially denying that plaintiffs had been 
damaged by any misfeasance or neglect of duty on the part of defendant 
or his deputy, J. M. Lewis, and concluded by calling the said Lewis in 
warranty, who answered, also denying the allegation of misfeasance, as 
well as his liability to defendant as warrantor. 

Judgment was rendered against Simpson and his sureties for the sum 
of $2,200, with five per cent. per annum interest from judicial demand, 
and in Simpson’s favor against Lewis for the same amount. From this 
judgment defendants appealed. The Supreme Court divided and reduced 
the judgment of the District Court, awarding to John R. Marshall & Co., 
the sum of $1,054 25 with interest, and Peet, Sims & Co., the sum of 
$778 75 with interest also. (R., p. 16; 13 A., 437.) This judgment was 
satisfied by the sale of defendants’ (Hailey’s and Markham’s) property. 








454 SUPREME COURT OF LOUISIANA, 





Simpson v. Lewis. 





The judgment of the District Court was rendered on the Ist of May, 1858; 
that of the Supreme Court, on the 22d July of the same year. . 

About the third day of November, 1859, Simpson instituted the present 
suit for the use of Hailey and Markham, against Lewis and his sureties 
to recover the amount which they had been compelled to pay under the 
judgment above referred to. The defendants answered, setting up the 
judgment of the Supreme Court as res judicata, and specially denying that 
Lewis was guilty of any misfeasance or neglect of duty in the premises, — 
averring that if he was, the said Simpson knew of the same and ratified 
it, and concluding with the plea of prescription of one and two year, 
judgment was rendered sustaining the plea of res judicata as to Lewis, 
and dismissing as in case of nonsuit as to Battle, George, and Ford, 
From this judgment plaintiff has appealed, 

The records in the cases of J. R. Marshall & Co., and Peet, Sims & Op, 
v. T. R. Simpson, et als., Nos. 4,795 and 4,796, (consolidated,) which were 
received in evidence without objection or restriction, (6 A., 110; 3 ib, 
42,) and other testimony adduced, establish the following facts, to wit; 
that on the 16th of April, 1856, J. R. Marshall & Co., and Peet, Sims & 
Co. obtained judgments in solido against D. H. Mallory and Thomas D, 
Waddell, in the District Court for Caddo parish, for the respective sums 
of $3,756 and $3,370, with eight per cent. interest, which judgments were 
duly recorded; that on the 23d of June following, writs of fieri facias were 
issued on said judgments and placed in the hands of one of the deputies 
of T. R. Simpson, to wit: the defendant J. M. Lewis, who had duly qual- 
ified and given bond; that atthe time said writs were placed in the 
hands of said Lewis, certain property, to wit: two slaves, were pointed 
out to him for seizure as the property of the judgment debtor, which 
were then in the hire of W. W. Harper, and on his plantation in the 
parish of Caddo (13 A. 437); that instead of executing the writ in the man- 
ner directed, said Lewis went to Greenwood and there gave information to 
Daniel Waddell, the father and agent of the judgment debtor, that he 
had such a writ in his possession, but made no attempt to execute it; 
(testimony of Mr. Harper, pp. 42, 43, and also opinion of 8S. C.); that 
within twenty-four hours after the father of Waddell had received this 
information, the property pointed out was spirited away and placed be- 
yond the reach of legal process (R., pp. 6, 12, 42; Sup. Trans., pp. 1, 2, 
3.) Upon this evidence judgment was rendered against Simpson and his 
sureties, and in favor of the former, against Lewis, as warrantor, and 
this evidence, I here confidently submit, entitles the plaintiff to judgment 
in this suit, unless the defendants can show some new matter of defence 
or avoidance. 

The first matter of defence set up is the plea of res judicata. This part 
of the answer is so obscure, that it is difficult to ascertain with certainty 
what is intended. Is the decree of the Supreme Court set up as res judi- 
cata in their favor? or as res judicata against them? As autrefois acquil? 
or autrefois convict? As the subsequent proceedings in the case throw no 
light upon this point, we must await the further developments of the 
learned counsel for the defendants. 

In the meantime, however, let us inquire how far the judgments ren- 
dered against the defendant Lewis, as warrantor in the two cases, Nos, 
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4795 and 4796, (consolidated,) and the final judgment against Simpson 
and his co-defendants in the Supreme Court, affect the co-defendants and 
sureties of Lewis in this case. The District Court, as we have seen, ren- 
dered the same judgments against Lewis in favor of Simpson, as against 
Simpson and his sureties, in favor of the plaintiff in these suits. Simp- 
gon and his co-defendants and sureties appealed from the judgment 
against them, but Lewis never appealed from the judgment against him 
as warrantor. True, he joined Simpson, and the other defendants in 
their appeal, and signed the bond with them as a principal, but he never 
appealed from the judgment against himself directly as warrantor. At 
least he never gave bond in such an appeal. The bond he signed was in 
favor of the plaintiffs, who had nothing to do with the judgment against 
him, and could not have claimed the benefit of it, (14 A., 61,) and not in 
favor of Simpson, for whose benefit the judgment was rendered. The 
Supreme Court evidently did not consider the judgment in warranty be- 
fore them, because no mention whatever is made of it in the case (13 A., 
437). Now what consequences result from these facts? 

In the first place, the unappealed judgment of the District Court against 
Lewis, has become res judicata, as to him, to the same extent that the 
definitive judgment against Simpson and his co-defendants is res judicata 
as to them (19 L. 395; 12 R. 437} and, in the second place, by making himself 
a party to Simpson’s appeal, and at the same time omitting to ask for any 
change in the judgment against himself as warrantor, Lewis is bound by 
the decree of the Court on that appeal, and it is res judicata against him. 


Brief of A. B. Levisee, for defendant. * # e- Ge 
misfeasance complained of falls under the denomination of quasi-offences, 
C. C., 2294, 2295; Semple, et al v. Buhler, 6 N. 8., 665; Fisk v. Browdon, 
6 N. 8., 691; Wood v. Foster, 3 L., 338. Vide also 2 N. S., 24; 18 A. 487. 

The right of action growing out of such offences is prescribed by one 
year. C.C., 3501. Vide cases above cited, and 3 N. S., 585; 2 A., 400. 

Prescription begins to run in all such cases from the date of the act 
complained of. C. C. 3502; 6N. S. 691, Balfour v. Browder, 6 N. 8, 708, 

The date of the misfeasance in this case is sufficiently fixed by the date 
of the writs, and the testimony of W. W. Harper, say Ist July, 1856. 

Prescription continued to run without interruption, until the accept- 
ance of service by the defendants in this suit, and as the acceptances of 
service are without date, the interruption can be determined only by the 
date of the appearance and filing of the answer, to wit: 25th March, 1853. 

We therefore respectfully submit that the plaintiffs’ action is prescribed 
as to all the defendants, and that they are entitled to a final judgment in 
their favor. 

Objections urged against the foregoing argument: 

First. It will probably be objected that this case is to be governed by 
the prescription of two years, instead of one, under the act of 1887, 
Vide Acts of 1855, p. 367, sec. 10. 

We contend that Lewis was not a sheriff within the provision of this 
act, and that especially between him and Simpson, his principal, the 
case is to be decided by ordinary prescription of one year. 

But even if Your Honors should be of opinion that the case is to be gov- 
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erned by the term of two years instead of one, it does not alter the case, — 
as much more than two years had elapsed before any interruption took 
place. 

Second. It will also probably be claimed by the plaintiff that prescrip. 
tion was interrupted by the citation to Lewis on his call in warranty. 

To this we answer that, Lewis not being a necessary party to the snits 
of Marshall & Co., and of Peet, Sims & Co. v. Simpson, the appointment 
of a curator ad hoc to represent him, and the posting of citation, ete, 
were without any legal effect whatever as against said Lewis or his oo- 
defendants herein, either as the basis of a valid judgment or to interrupt 
prescription. Hill v. Barlow, 6 R., 143; Dupey v. Hunt, 2 A., 562; Smith 
v. Mc Waters, 7 A., 146; Cox v. Beni, 15 A., 529. 

In the next piece, if the Court should be of opinion that as to Lewis 
the case falls within the act of 1837, and that the prescription of one year 
does not apply as to him; and further, that the posting of the citation 
has the effect to interrupt prescription as to him, it is palpable that, as to 
his co-defendants in this suit, the prescription of one year is applicable 
and not that of two, for it certainly cannot be said that the sureties ona 
private bond given by a deputy-sheriff, are sheriffs or the sureties of a 
sheriff, within the meaning of the act of 1837. And the necessary time 
had run as for them before the attempted citation to Lewis in the suits 
of Marshall & Co., and Peet, Sims & Co. v. Simpson, sheriff; and again, 
the necessary time ran after that citation, and even after the judgment 
of the Supreme Court on those cases at the July sitting of a before 
the commencement of the present suit. * * * 


TaLIAFERRO, J. In two separate actions against D. H. Mallory and 
T. D. Waddell, judgments were obtained against them and executions 
issued. The defendant, Lewis, the deputy of the plaintiff, then sheriff of 
Caddo Parish, having these executions in his hands was instructed to seize 
certain slaves pointed out to him as property of Waddell. Failing to 
make the seizure as instructed by the attorneys of the judgment creditors, 
and no other property being found upon which the executions could be 
levied, recourse was taken upon Simpson, the sheriff, and his sureties, 
Judgments were rendered against them for the amounts claimed, with 
judgment over against Lewis, the deputy, called in warranty by his 
principal. On appeal to this Court the judgment was modified. 
(13th Annual, 437.) Execution issued on the amended judgment and 
was satisfied by the seizure and sale of the property of Hailey and Mark- 
ham, sureties of sheriff Simpson. The present suit is brought for their 
benefit against Lewis, the deputy, and his sureties. 

The defence is a special denial of any misfeasance in office on the part 
of Lewis, the deputy-sheriff; the prescription of one and two years and 
the judgment of this Court in the case referred to is set up as res judicala. 
Judgment was rendered in the Court below sustaining the plea of res 
judicata as to Lewis, and dismissing as in case of nonsuit as to the other 
defendants. 

From this judgment the plaintiff has appealed. It does not appear 
that the defendant, Lewis, appealed from the judgment rendered against 
him as warrantor in the suit by the judgment creditors against the 
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sheriff and his sureties. He signed with the defendant, Simpson, and 
his sureties, an appeal bond in favor of the plaintiffs, but the plaintiffs 
had obtained no judgment against him. He gave no bond in favor 
of the only party that did obtain judgment against him. There being 
then no appeal from the judgment so far as it affected him, the decree of 
the lower Court rendering judgment over against him was coram non judice 
in the appellate Court, and hence no action was taken by that Court in 
regard to it. We cannot adopt the view which the defendants seem to 
take of the condition of the case after the revision of the judgment 
by the appellate Court. That Court, very properly it seems, annulled and 
reversed the judgment of the Court of the first instance, in order to 
correct a manifest error as to the amount that was awarded to the plain- 
tiffs; it could only act upon what was before it by appeal. The judgment 
of the lower Court in favor of the principal against his deputy not 
appealed from, must therefore be considered as res judicata against the 
deputy, and not res judicata, as contended for by the defendants, in his 
favor. 

This judgment the defendants hold is a nullity, if it does not inure to 
their benefit. This would be using it both as a sword and a shield. 
Having specially plead it in their answer as 7es judicata, they asserted its 
validity, and cannot aver its nullity, when invoked against them. 

The plea of prescription we think cannot avail the defence. The act of 
misfeasance complained of occurred in the month of June, 1856, by the 
omission of the deputy-sheriff, to seize property under the execution 
placed at that time in his hands. The suit to render the sheriff and his 
sureties liable was instituted in the December following, less than one 
year from the date of the omission complained of. Service of citation 
on Simpson, the sheriff, was made on the 30th December, 1856. From 
that time until the final decree, of the appellate Court in the case, about 
the Ist of August, 1858, suspension of prescription took place. 

The suit to recover from the deputy and his sureties the amount paid 
by the sureties of the sheriff was filed 3d November, 1859, and the de- 
. fendants answered on the 17th of April, 1860, less than two years from 
the date of the decree of the appellate Court. 

But it is contended by the defendants that if the deputy sheriff was 
liable, as alleged, he was guilty of a gross offence and could not be pro- 
ceeded against after the lapse of one year, and that his sureties occupy 
the same position in that respect that he does. They hold, moreover, that 
the prescription of two years as fixed by law (Revised Statutes, p. 524, 
section 10,) applies only to sheriffs and not to their deputies. The law 
referred to provides that ‘‘ the sheriffs and their sureties shall be able to 
prescribe against their acts of misfeasance, nonfeasance, costs, offences 
and quasi-offences, after the lapse of two years from the day of the 
omission or commission of the acts complained of.” Although deputy 
sheriffs are not named in the statute, a fair construction of it, we think, 
will authorize the conclusion that they are embraced in its provisions. 

The sheriff and his deputy are, in a legal sense, the same person, the act 
of the deputy is the act of the sheriff. Qui facit per alium, facit perse. The 
law would be anomalous, if after the lapse of one year from the time of 
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an act of omission or commission by a deputy-sheriff, the sheriff were 
made responsible for it, without recourse upon the deputy who had 
caused him the injury. If the prescription of one year shielded the 
deputy, the sheriff would be without redress against his deputy for all 
acts of the deputy for which the sheriff might be made liable after tho 
lapse of one year, for the reason that no cause of action against the 
deputy would arise until his principal was proceeded against. An action 
against the deputy for misfeasance in office brought by the sheriff is 
essentially of the same nature as an action brought for the same cause 
against the sheriff, and the prescription of such an action must stand 
upon the same basis. The sureties of the deputy are in the same attitude 
with their principal. Their obligation arises ex contractu and not ex delico, 

On the merits, the judgment being against the deputy, it is prima facie 
evidence against the sureties. The prescription against them, they en. 
deavor to rebut by aiming to show that the property which the deputy 
sheriff was required to seize by the judgment creditors did not belong to 
the defendant in execution. A sale of these slaves, two of which were 
pointed out by the creditors or their agents as belonging to the defendant 
Waddell, was itseems effected by him to Mallory, his father-in-law, living 
in Panola County, Texas. This sale, itappears, bears date about the 27th, 
March, 1856. This sale, the plaintiffs resist as being simulated and un- 
founded. To make out the simulation, they show, that at the time it 
purports to have been made, Waddell was threatened with heavy judg. 
ments, which a few weeks afterwards were rendered against him. That 
the property conveyed was the only property out of which these judgments 
could be made. That the slaves required to be seized remained in pos- 
session or under the control of the defendant until some time in the 
month of June, after the alleged sale took place. That Mallory permitted 
one of the three slaves to be seized and sold fora debt of Waddell, after 
the pretended purchase, without asserting any claim to the slave. That 
no registry of the sale was made in this State, and that the slaves were not 
delivered to Mallory, the purchaser, until the Ist of June, nearly six 
weeks after the judgments, of the creditors, Marshall & Co. and Peet, 
Sims & Co., had been rendered and recorded. The tenor of the evidence 
satisfies us that the pretended sale was a mere simulation, and that no title 
passed to Mallory. It does not appear that the deputy required an in- 
demnity from the creditors when they required him to seize the two 
remaining slaves, and it is not probable that he believed them to be the 
property of the vendee. On the contrary, it is clearly shown that the 
deputy-sheriff, after he received the execution, instead of proceeding 
to seize the property at once as required, went to the residence of the 
defendant’s father and informed him that he held an execution against 
the property of his son ; that the father on the next day had a conversa- 
tion with the witness, Harper, who had the slaves then in his possession 
under hire, during which interview the witness informed him that a sale 
of the slaves in Texas, without registry in Louisiana, would not keep them 
from seizure by Waddell’s creditors, and the witness testifies that on that, 
night the slaves disappeared. 

We think the plaintiffs entitled to a reversal of the judgment of the 
lower Court, and of judgment in their favor. 
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It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be annulled, avoided and reversed. It is further ordered 
that the plaintiffs recover from the defendants, in solido, (for the use 
of Henderson, Markham and John P. Hailey,) the defendants being 
John M. Lewis, H. J. G. Battle, Samuel Ford, Lawrence P. Orain and 
W.W. George, the sum of one thousand and fifty-féur dollars and twenty- 
five cents, with five per cent. interest thereon, from the 2d day January, 
1857, and the further sum of seven hundred and seventy-eight dollars and 
severty-five cents, with like interest, from the day last named, and the 
farther sum of one hundred dollars and fifteen cents. And it is further 
ordered that said defendants and appellees pay all costs of this suit in 
both Courts. 














No. 84.—Jonas Piatt v. Jonn L. Maries. 


A receipt which acknowledges payment is merely pvima fucie evidence of payment, but is not conclusive 


proof. 

Where the consideration of a contract is unlawful on its face, it cannot be ratified, so as to authorize 
the Courts to enforce it. A contract of sale is incomplete until the delivery of the thing sold. 
C. C. 2450. 


PPEAL from the District Court, Parish of Bossier, Weems, J. 
L. B. Watkins, for plaintiff. R. W. Turner, for defendant. 

Hyman, C. J. Plaintiff brought suit on a written instrument, in the 
following words, to wit: 

‘Received from Jonas Platt, the sum of twenty-seven hundred and 
eighty-seven dollars and twenty cents, in full payment of thirty bales of 
cotton, weighing 13,936 pounds, at twenty cents per pound. Lagree to 
keep said cotton protected from the weather, and to deliver the same in 
good order at the Dorchete landing, near the town of Minden, when 
ordered so to do by the said Platt, all loss by fire or capture at the risk 
of the purchaser. This the 30th day of January, 1864. 

Joun L. Marries, py Emma Map.es.” 


Which he alleged to be a written obligation, and asked for judgment 
against defendant for thirty bales of cotton, or their value. 

Defendant, in answer, admitted that he executed the instrument, but 
averred that he received Confederate treasury notes for the cotton men- 
tioned therein. 

Judgment was rendered in favor of defendant and against the plaintiff 
for cost of suit, and the plaintiff has appealed from the judgment. 

On the trial of the case in the lower Court, defendant offered to prove 
by oral evidence that the amount stated in the instrument to have been 
paid, was paid in Confederate treasury notes. 

Plaintiff objected to the introduction of this evidence, on the ground 
that parol evidence could not be received to contradict the written 
obligation. 

The Judge admitted the evidence, and the plaintiff filed a bill of 
exception to its reception. 

The instrument sued on is not a contract of sale of the cotton, though 
it fully proves that a sale was made of the same, 
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It isa receipt for money paid on the cotton sold, coupled with age 
ment to take care of and deliver the cotton. 

It is clear that, that part of the instrument, which acknowlslidies the — 
payment of money, may be controverted by parol evidence, as it in no 
manner contradicts the agreement to take care of and deliver the cotton, 
A receipt which ackndwledges payment is merely prima facie evidence of 
the fact of payment, and is not conclusive. See Greenleaf on Evidence, 
vol. 1, 2 305. 

The facts of the case do not require of us to decide, whether or not 
an acknowledgmeut of payment in a written contract of sale could be 
contradicted by the parties thereto, with parol evidence. 

The evidence in the case satisfies us, that by the contract of sale, the 
price for the sale of the cotton was to be paid in Confederate treasury 
notes, issued by the so-called Confederate States of America, to enable 
them to carry on war against the Government of the United States, of 
which the parties to the suit were citizens. 

The dealing in and contracting for these notes gave credit and confi- 
dence to them, and assisted the rebels in the war against the government, 

The consideration of the sale of the cotton was unlawful. Such deal- 
ing had a tendency to disrupt the government, and can have no effect, 
See Civil Code, 1887 and 1889. 

It is contended that as the defendant delivered a part of the cotton, he 
ratified the contract. Such contracts cannot be the foundation of a 
natural obligation, and cannot be ratified. See Civil Code, Article 
1751, 21. 

They are immoral. 

Plaintiff contends that the instrument sued on, was an executed 
contract. 

Under a contract of sale the vendor is obliged to deliver the things 
sold, and the contract cannot be fully executed until the things sold are 
delivered. See Civil Code, 2450. 

Courts will not require such a contract to be enforced, at the suit of 
one of the parties thereto, against the other. Ex turpi causa non oritur 
actio. 

Let the plaintiff's suit be dismissed. 


No. 87.—Joun H. Lewis v. Henry Boyce. 


This case presents only questions of fact. 


PPEAL from the District Court, Parish of Rapides, Cooley, J. 
J. Orsborn, for plaintiff. H. A. Boyce and J. G. White, for defen- 
dant. 


TaiaFeRRO, J. This suit is brought to recover from the defendant 
twelve hundred and forty dollars, with interest, claimed by plaintiff to be 
owing him for overseer’s wages. He alleges that his salary, as overseer 
of two plantations from 4th day of June, 1864, to 14th June, 1865, amounts 
to the sum claimed, at the rate of one hundred dollars per month. 

The answer denies the allegations of the petitioner. The defendant 
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avers, that his engagement with the plaintiff, was to pay him at 
the rate of eight hundred dollars per annum, as long as plaintiff remained 
with him in that capacity, and that payment was to be made in Confede- 
rate money. He alleges partial payments made to the plaintiff, and 
claims the value of a mule belonging to one of the plantations, averring 
that plaintiff disposed of said mule on his account. He states an account 
far exeeeding the plaintiff’s claim, and pleads it in reconvention. 

Judgment was rendered in favor of the plaintiff for six hundred dollars, 
with interest, from 6th of October, 1865, at five per cent. per annum, 
until paid, subject to a credit of eighty-five dollars. The defendant 
has appealed. No contract is proved. Services in the capacity stated 
are admitted. The value of these services is the only matter of inquiry. 
Several witnesses testify on the subject. A review of the evidence induces 
us to think that it does not justify so large a sum as that awarded by the 
judgment. A part of the time it is shown there were but few laborers on 
one of the plantations; that the employe, a portion of his time, seemed 
to be doing but little. Itis shown by the concurrent testimony of all 
the witnesses, who testified on the point, that plaintiff is only a second- 
class overseer or manager on plantations; that no cotton was cultivated 
on the defendant's premises, and that services of the kind were not worth 
so much as previous to the war. One witness states that he managed the 
“Ulster” plantation (one of those in charge of plaintiff) at six hundred 
dollars a year, before the war. 

We think the plaintiff's services would be well compensated by four ~ 
hundred dollars. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed; it is further ordered, 
adjudged and decreed, that the plaintiff recover from the defendant the 
sum of four hundred dollars, subject to a credit of eighty-five dollars, 
with interest, at the rate of five per cent. per annum, from the 6th day of 
October, 1865, until paid, with costs in both courts. 


Ree 


No. 22.—Cuiarp & Co. v. Poeurs & Co.—Grirren & Co., Intervenors. 


An intervenor cannot, without the consent of the plaintiff, substitute himself in the place and stead 
of the defendant. C. P. 389, 390. 

An intervenor stands in the character of plaintiff before the Court, as to the nature of the tiflé, and the 
object of his demand, and is governed in his pleadings by the rules of practice which apply to 
plaintiffs in principal demands. C. P. 172. 

Where the defendant, in his answer, filed in the cause, neither denies the legal right of the plaintiff 
to recover nor the truth of the allegations of the petition, they are taken by the Court to be con- 
fessed, and the plaintiff is dispensed from the necessity of adducing proof in support of his 
demand. « 

An intervenor cannot be permitted to bond property in the custody of the sheriff under a sequestra- 
tion: The right to bond is only given by law to the parties to the action; first, to the defendant; 
and if he neglects to exercise the privilege in ten days after the seizure, then to the plaintiff. 

The order to bond property under sequestration must be rendered by the Judge. 

Clerks of Courts have no authority to render such orders. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
T. T. & A. D. Land, for plaintiffs. Hicks & Hall, for defendants. 


Instry, J. From a judgment rendered in favor of the plaintiffs for 
the cotton claimed in their petition, the intervenors, Griffen & Co., have 
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appealed, and in this Court have filed an assignment of errors, on whick 
they rely for a reversal of the judgment. 
We shall consider the errors assigned in the order of assignment: 


1. That the Court below erred in refusing to permit the intervenors to — 
appear and plead as defendants in the action, in the place and stead of 
the defendants, Phelps & Co. 

I. An intervenor may join either plaintiff or defendant in the principal 
action, or he may oppose both when his interest requires it, but he can. 
not, without the consent of the plaintiff, substitute himself in the place 
and stead of the defendant. C. P. 389, 390, and amendment. If the 
law were otherwise, the legal rights of a plaintiff might be entirely defeated. 
A demand in intervention is but an accessory toa main action. Toddy, 
Spouse, 14 An. 427. 


2. That the Court erred in dismissing the petition of intervention, on 
an exception filed by the plaintiff. 

II. The exception was to the petition, on the ground that it did not 
disclose the origin and nature of the pretended title of the intervenors, 
the name and residence of the vendor of the intervenors, nor the place, 
price, or any other circumstance of a contract of sale, or other mode of 
acquiring title to property. The plaintiffs, in their exception, prayed 
the Court to order the intervenors to amend their petition, in the partic- 
ulars or circumstances mentioned, and in default, to dismiss it, on the 
ground of vagueness and uncertainty in its allegations. . The Court sus- 
tained the exception, and granted leave to the intervenors to amend their 
petition, but they refused to amend, and the petition was dismissed as 
prayed for in the exception. An intervenor stands in the character of 
plaintiff before the Court, as to the nature of his title, and the object of his 
demand, and is governed in his pleadings by the rules of practice which 
apply to plaintiffs in principal demands. C. P. 172. Hennen’s Digest, 
Verbo Pleadings, v. (a) (3.) 


3. That the Court erred in rendering judgment in favor of plaintiffs, 
upon the answers filed by the defendants, Phelps & Co. 

Ill. The answer of the defendants was a disclaimer of any title or 
ownership of the cotton on their part, and as a disclaimer of title and 
ownership the answer neither denied nor put at issue any of the allega- 
tions of the piaintiff’s petition. 

The object of pleading is to present an issue, either of law or of fact. 
on which the Court can pass a judgment between the parties to the 
suit, and when a defendant, in his answer, filed in the cause, neither 
denies the legal right of the plaintiff to recover, nor the truth of the 
allegations of his petition, they are taken by the Court to be confessed. 
Nennier v. Coist, 5 M. 56. 4N. 5S. 615, 

The plaintiff, in such a case, is dispensed from the necessity of adducing 
or administering proof in support of his claim or demand. 


4. That the Court erred in refusing to set aside the judgment, dismis- 
sing the petition of intervention; and also, in refusing to set aside the 
judgment rendered in favor of the plaintiffs, on the answer filed by the _ 
defendants. 

IV. For the reasons stated in considering second and third assignments 
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al. errors, the Court below did nct err in refusing to disturb the judg- 
ment; and 

5. That the Court erred in permitting the plaintiffs to bond the cotton, 
after the intervenors had obtained an order from the clerk of the Court, 
authorizing them to bond it. 

V. The intervenors had no right to bint the cotton under the provi- 
sions of the law, and in no case could they be permitted to do so when in 
the custody of the sheriff under a sequestration, in the absence of a decree 
or order of the Judge rendered contradictorily between the plaintiffs and 
the intervenors. 

The right to bond property sequestered, is only given by the law to 
the parties to the action; first, to the defendant; and, if he neglects to 
exercise the privilege within ten days after the seizure, then to the plain- 
tiff. C. P. 279, and amendments. The order of the clerk, authorizing 
the intervenors to bond the cotton, was without warrant or authority of 
law, and was therefore without any legal effect, and it was the duty of the 
District Judge to disregard the action of the clerk, and to grant an order 
to bond in favor of the plaintiffs, the parties legally entitled to it. 

It is therefore ordered, adjudged and decreed that the judgment of the 
lower Court be affirmed, with costs. 


Ir rm ww 


No. 105.—Epwarp Benton v. Horr & Tatty. 


Steamboats and other water-crafts, navigating the waters of the United States, are prohibited by 
act of Congress from transporting freight or passengers, without first obtaining the necessary 
license or inspection papers from the collector of it Contracts of insurance of affreight- 
ment, made with any steamboat navigating any of the waters of the country in direct violation of 
law, are null, and cannot receive judicial sanction. 





PPEAL from the District Court, Parish of Caddo, Weems, J. 
Henderson & Lacey, for plaintiff. Wright & Duncan, for defendants. 

TautaFERRO, J. The plaintiff, as endorsee of W.A. Benton, brings this 
suit against the defendants in solido, on a promissory note drawn by them 
for $509, and payable on demand to W. A. Benton or order.. 

The defendants admit the signature of the note, but aver that it was 
given to the payee upon false and fraudulent representations of his, that 
he was authorized by the -——-——Insurance Company to give or sign 
blank policies of insurance on freights shipped on boats that had failed 
to obtain inspection papers, and that if loss had occurred, the insurance 
company would not have been responsible. 

It is contended also, on the part of the defendants, that the obligation 
is one made in violation of a prohibitory law, and null on that account. 
The plaintiff obtained judgment, and defendants have appealed. It 
appears that the insurance was taken by defendants on cotton shipped on 
a steamboat called the ‘‘ Dillard,” which had at the time neither the 
license from the custom-house nor the certificate of inspection, in default 
of which the boat could not legally navigate the waters of the United 
States, 
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There is no doubt that this boat had been owned in whole or in part 
by defendants at, or at least a short time before the execution of the note 
sued upon, which was given in payment of the premium of insurance, 
taken by them on a load of cotton. 

The act of Congress approved July, 1838, _———- rigidly prohibits, 
under heavy penalty, boats of the character of the Dillard from trang. 
porting goods, wares and merchandise or passengers. There is no doubt 
that the condition of the boat was fully known to the plaintiff as well as 
to the payee of the note, at the time the contract was entered into. 

We are of opinion that contracts of insurance upon boats so rigidly 
prohibited from transporting freight or passengers, made by parties with 
full knowledge of the prohibition, become affected with the nullity 
resulting from engagements entered into in direct violation of law. The 
taking risks, under insurance upon boats navigating the waters of the 
country, in express violation of law, is an encouragement to violate law; 
and contracts of that kind should not receive the sanction of judicial 
tribunals. 

The conclusion we have arrived at renders it unnecessary for us to con- 
sider the several bills of exceptions we find in the record. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed; it is further ordered, 
adjudged and decreed, that judgment be rendered in favor of defendants, 
the plaintiff and appellee paying costs in both courts. 


No. 95.—ALEXANDER Norton v. JoHN H. DAwson anv Joun Bogan. 


Confederate Treasury notes were issued to assist the rebellion against the Government of the United 
States, and the circulating them as money was immoral and against public policy. 
Parol evidence is admissible to vary or contradict a written contract that is reprobated by law. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
Lewis & Hunter, for plaintiff. Ryan & White, for defendants. 

Lasavve, J. This suit is brought on a promissory note for $1,000, the 
consideration of which is proved to be treasury notes of the so-called 
Confederate States. 

Judgment was rendered in favor of plaintiff for $500 in gold, and the 
defendants appealed. 

Parol evidence was properly admitted, to prove the consideration of 
the note, although excepted to, and to show that it was Confederate 
money. This kind of currency was created to assist the rebellion against 
the Government, and the giving circulation to it was immoral and against 
public policy, and it is well settled that in immoral and reprobated con- 
tracts, parol evidence is admitted to vary and contradict written contracts, 
We cannot enforce this obligation, according to many decisions of this 
Court. 5R. 101. 1A.192. 10A.199. 12 A. 154. 

It is therefore ordered that the judgment be reversed, and the suit 
dismissed at the costs of the plaintiffs, in both courts. 
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No. 106.—J. J. Hors v. J. W. Howarp. 


takes place where the demand of plaintiff and defendant are equally liquidated. 


0. 0. 205. O. P. 368. 
Where the law authorizes the plea in compensation to be made, evidence is admissible to establish 


the demand. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
J. W. Duncan, for plaintiff. Land & Land, for defendant. 

Hyuan, C. J. Plaintiff sued defendant to recover of him $600 for rent 
of land. 

The contract sued on by plaintiff was, that defendant should enjoy for 
one year certain landed property belonging to plaintiff, and that he should 
pay plaintiff for its enjoyment $600, less the value of improvements that 
he should put on the land. 

Defendant, in his answer, pleaded in reconvention and compensation, 
the value of the improvements put by him on the land, and also the price 
of some cord-wood sold by him to plaintiff. 

The Judge rendered judgment, allowing to plaintiff his claim of six 
hundred dollars against defendant, and to defendant, on his plea in recon- 
vention and compensation, the value of the improvements put by him on 
the land let, and the price of the wood sold by him to plaintiff. 

From the judgment plaintiff has appealed. 

Plaintiff relies on one ground only for the reversal of the judgment. 

The ground is, that the District Judge erred, in receiving evidence on the 
plea of reconvention and compensation, set up by defendant for the 
price of the cord-wood sold by him to plaintiff. 

Plaintiff filed a bill of exception to the admission of the evidence, and 
the objections in the bill are, that his claim was a liquidated one, having 
been liquidated by the acknowledgment of the defendant, in his answer, 
and that an unliquidated claim, as was defendant’s for the sale of the 
wood to plaintiff, could not be pleaded in compensation against it, nor 
could defendant's claim be pleaded in reconvention, because it was not 
connected with his, plaintiff's claim for rent, and because both parties 
were residents of the same parish. 

The reason of the Judge for admitting the evidence is embodied in the 
bill of exception; and is, that the demand for the price of the wood claimed 
by defendant was liquidated, as to the price to be paid, and as much so 
as plaintiff’s demand for rent, and that the answer of defendant does not 
admit any certain sum to be due to plaintiff. 

The defendant had no right to set up the plea in reconvention, as both 
plaintiff and defendant reside in the same parish, and as the claims were 
not connected with each other. On that plea defendant had no right to 
introduce evidence. See Code of Practice, Art. 375, and amendment to 
the article. 

The indebtedness of plaintiff to defendant for the wood was under an 
agreement at a fixed price, for the cords which defendant might deliver 
to plaintiff, but there had been no settlement or adjustment as to the 
59 
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number of cords delivered by defendant, consequently, like the claim 
for rent by plaintiff, the amount due to defendant for wood was hot 
liquidated. 

The evidence shows that the claim of the plaintiff for rent and the 
claim of defendant for the price of the wood were equally liquidated, 
and the plea of defendant in compensation for the price of the wood wag 
authorized by the law. See Civil Code, Art. 2205; Code of Practice, 
Art. 368. 

It is not seriously contended by plaintiff that the claim for the price of 
the wood by defendant, was not as liquidated as his, plaintiff's claim for 
rent, before defendant filed his answer, but he contends that the effect of 
defendant’s plea of compensation, in his answer, acknowledged his, 
plaintiffs claim to be due, and fully liquidated it, while defendants claim 
remained unacknowledged and unliquidated. 

The plea of compensation may have had the effect plaintiff contends 
for, but the law authorized the defendant to make the plea in that map. 
ner, and, consequently, gave him the right to introduce evidence to estab- 
lish his plea. 

The strange position is assumed by the plaintiff, that the adoption by 
the defendant of a plea in his defence allowed by law to secure his rights, 
has caused him to lose his rights. 

Let the judgment of the District Court be affirmed, with costs. 


No. 27.—Taytor, Knarr & Co. v. W. T. Hancock & Co. 


All writs of feri facias issued from any of the Courts of this State, must be made returnable into Court 
by the clerk thereof, in not less than thirty nor more than seventy days from the date of issue. 
Revised Statutes, page 529. 

Where the sheriff omits to return the /ieri fucias, within the time fixed by law, without showing the 
consent of the party in whose favor it issued, he becomes, personally, liable for the debt, which 
may be recovered on rule after ten days’ notice. 

The fact that the defendant in execution is insolvent, does not excuse the sheriff from calling on the 
plaintiff to point out property. He might be insolvent, and still have property liable to seizure, 

Where the liability of the sheriff is prima sacie shown by the return, it is incumbent on him to shows 
legal excuse for his neglect. 


PPEAL from the District Court, Parish of Bossier, Weems, J. 
A. B. Levisee, for plaintiffs. L. B. Watkins and J. R. Griffin, for 
defendant. 
Laxzavve, J. On the 15th of September, 1858, the plaintiffs obtained 
judgment against the defendants, W. T. Hancock & Co., for $631 78, 
with eight per cent. per annum, from the 30th of March, 1858, which, on 
appeal, was affirmed by this Court. On the 20th of August, 1859, a feri 
Facias was issued, and put in the hands of the sheriff, who, through his 
deputy, made the following return upon it: 
‘I certify that I received this writ on or about the 20th of August, 
1859, and the defendants, having no property out of which I could cause 
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to be made the amount of money in this suit; and the plaintiffs and their 

attorneys, failing to show or point out property, I hereby return this 

writ of fleri facias not satisfied, the return-day having long since expired. 
(Signed) **O. C. Nowrux, Deputy Sheriff.” 

“Filed January 17th, 1860.” 

On the 20th of May, 1861, plaintiffs took a rule on Austin Miller, ad- 
ministrator of the succession of L. F. Steele, the sheriff, then deceased, 
to show cause why the said succession should not pay said judgment, 
because of the neglect of said sheriff, to return the said writ of fieri 
facias within the legal delay. 

On the 22d of March, 1862, plaintiffs amended their rule, and extended 
it to Robert T. Stinson and Austin Martin, as sureties of said sheriff. 

Austin Miller, having died, the rule was revived against Mattie Steele, 
surviving widow of Steele, and administratrix of his succession. 

The principal defence is, that the defendants in execution were noto- 
riously insolvent at the date of the issuance of said fieni facias, to the 
knowledge of plaintiffs’ counsel, etc. 

Judgment was rendered against plaintiffs, and they appealed. 

This case must be tested under the following statute: 

“That all writs of fieri facias, issued by the clerks of the several Courts 
throughout this State, shall be made returnable by them in not less than 
thirty days nor more than seventy days. It shall be the duty of each of 
the sheriffs of the different parishes in this State, to return all writs 
directed to them, into the clerk’s office from which they issued, on or 
before the return-day mentioned therein, and also to pay over any moneys 
received thereon to the party entitled to the same, or their attorneys; 
and in default of any of the duties imposed on him in this section, he 
shall become liable to the party entitled to the benefit of the writ for the 
full amount specified therein, which shall be recovered, on motion, before 
the District Court in the parish in which said sheriff resides, after ten 
days’ notice.” Revised Statutes, p. 527, 2 2. 

The sheriff’s return does not show that he ever called, either on the 
defendants in execution or on the plaintiffs, to point out property as 
indicated in Arts, 726 and 727 of the Code of Practice. The sheriff, on 
the face of his return, shows his responsibility under the law; although, 
the defendants in execution were insolvent, this did not dispense the 
sheriff from calling on the plaintiffs to show property; the judgment 
debtors might have been insolvent, and yet have had property which 
could be seized and sold to satisfy the execution. The seizure of pro- 
perty gives a privilege to the seizing creditor. 

The liability of the sheriff, being prima facie established on the face 
of his return, it was incumbent on him, in order to avoid responsibility 
for the amount of the writ, to show a legal excuse, and the plaintiffs were 
not bound to prove that they had been damaged, notwithstanding the 
insolvency of the defendants in execution. 

We are of opinion that the sheriff made himself liable, and that the 
defendants in the rule have failed to show a legal excuse. 11 An. 273. 
12 An. 419. 13 An. 158, 329. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled and avoided; it is further ordered and decreed, that 
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the rule be made absolute, and that the defendants in the rule pay ia 
solido to the plaintiffs, Taylor, Knapp & Co., the sum of six hundred ang 
thirty-one dollars and seventy-eight cents, with interest at eight percent, 
per annum, from the 30th of March, 1858, till paid, and costs of suit ip 
both courts. 
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No. 111.—Levy & Dreter v. M. Baer. 


Defendant executed two promissory notes for $4.000 each, dated February 1860, secured by special 
mortgage on real estate in Shreveport; W A. Violett & Co., of New Orleans, afterwards became 
the holders of these notes. Inthe month of December, 1865, defendant drew two drafts, for the 

amovnt of the two notes and interest, in favor of W. A Violett & Co., on Messrs. Levy & Dieter, 
with stipulation in the drafts, that on payment they would become subrogated to all the rights and 
privileges of W. A. Violett & Co..to the two mortgage notes held by them. The drafts were 
accepted and paid at the time fixed, 18th of March, i866, and the mortgage notes delivered to 
them: Held—That, by the holders of the notes, W. A. Violett & Co., endorsing on the back 
“received payment as stated,” they adopted all the conditions in the drafts, as much as if they had 
repeated the expression of subrogation in the receipt, and that a complete subrogation took place 
at the time of payment. 

Damages cannot be allowed defendant, as attorney's fees, where the judgment is in favor of plaintiff. 


PPEAL from the District Court, Parish of Caddo, Weems, J. 
Land & Land, for plaintiffs. Looney & Wells, for defendant. 

Lanavuve, J. On the 15th of February, 1860, the defendant executed 
his two promissory notes in favor of Autrer, Harrison & Co., each for 
$4,000, with eight per cent. interest, from maturity, payable, respectively, 
eleven and thirteen months after date, and secured by a mortgage on cer- 
tain property in Shreveport, Louisiana, with a stipulation in the act of 
mortgage, that the debtor should pay three per cent. as attorney’s fees in 
case executory proceedings should be resorted to for payment. The 
notes were endorsed in blank by the payees, one to Violett & Co., and 
the other, to the Union Bank; Violett, afterwards became holder of both 
notes. 

On the 4th December, 1865, M. Baer, the maker, drew a draft for each 
of said notes, in favor of said Violett & Co., the holders, on the plain- 
tiffs Levy & Dieter; both drafts being of the same tenor, accept as to 
amount and time of payment, as follows: 

** $5,497 95. New Orteans, Dec. 4th, 1865. 

On or before the 18th day of March next, fixed, pay to the orderof Messrs. 
W. A. Violett & Co., five thousand four hundred and ninety-seven dol- 
lars, and ninety-five cents, which will subrogate you to all the rights and 
privileges of the said W. A. Violett & Co., in and to a certain mortgage 
note drawn by me, for four thousand dollars, with eight per cent. per 
annum interest, from maturity until paid, bearing date, New Orleans, 
15th February, 1860, and payable thirteen months thereafter, which they 
now hold, and which will be surrendered to you at the time of the above 
payment. It is distinctly understood that the above arrangement is not 
made in novation of the last-described paper, but i/ is to remain in full 
force until paid off by me, whether it be held by the said W. A. Violett 
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& Co., in default of payment of the above amount or transferred by them, 
to the acceptors of this instrument, in consideration of payment of the 


same. 
(Signed) ‘*M. Barr.” 


“To Messrs. Levy & Dieter, New Orleans.” 

Both of said drafts were paid by the drawers to the payees, and a receipt 
of the following tenor, is entered on the back of each of them, as follows: 
« Received payment of Messrs. Levy & Dieter, January 18th, 1866.” 

(Signed) ‘© W. A. Vioterr & Co.” 

The two mortgage notes were delivered to the plaintiffs and excertors, 
at the time of payment. 

The plaintiffs in injunction, then sued out an order of seizure and 
sale, which was granted on the grounds: 

That he never made in favor of Levy & Dieter any act of mortgage 
whatever, and that said Levy & Dieter have no mortgage enabling them 
legally to procure and execute executory process of said Court, they hav- 
ing no mortgage in their favor, and no authentic evidence that they are 
the owners of any such mortgage; that the granting of three per cent. for 
attorney’s fees, is illegal, etc. He claims damages for attorney’s fees, 
and also general damages. 

The executory proceedings were changed into the via ordinaria. 

The District Court gave judgment in favor of plaintiffs, for the amount 
of the notes and interest, and recognized the special mortgage to secure 
the payment of said debt, interest and costs, including three per cent. for 
attorney’s fees. The Court also gave judgment in favor of defendant 
against plaintiffs, for $500, as damages for attorney’s fees. The defend- 
ant appealed. 

The plaintiffs have asked in this Court that the judgment be amended, 
by rejecting that part of the clause allowing $500 to the defendant. 

The main question presented is, whether or not, the plaintiffs, on pay- 
ing the said drafts were subrogated to the creditor’s mortgage securing 
the payment of said notes, as required by Art. 2156, No. 1, Civil Code, 
reading thus: 

‘When the creditor, receiving his payment from a third person subro- 
gates him in his rights, actions, privileges and mortgages against the 
debtor, this subrogation must be expressed and made at the same time 
as the payment.” 

It is contended by defendants’ counsel, that there is no express subro- 
gation, and that the receipt goes no further than to acknowledge that the 
drafts have been paid. 

The parties to these drafts are M. Baer, the drawer, W. A. Violett & 
Co., the payees and holders, and Levy & Dieter, the acceptors. 

We view and consider these drafts as agreements entered into by all 
these parties, stipulating that on payment of said drafts, the plaintiffs 
and acceptors were to be subrogated to the rights and mortgage existing 
in favor of the payees and holders of the mortgage notes, who, by 
receiving payment as stated on the back of said drafts, adopted virtually 
all the clauses and conditions stipulated in the said drafts, as much so as 
if they had repeated the expression of subrogation in the receipt. The 
subrogation was conditioned upon the payment of the drafts, and, there- 
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fore, took place by and at the time of payment. The evidence shows shows 
that the notes were delivered to the plaintiffs. We are of opinion that 
the article of the Code was complied with, and that the plaintiffs were 
duly subrogated. 

As to the allowance of $500 in favor of defendants as damages for 
attorney’s fees, we know of no law authorizing it, and the judgment 
must be amended in that respect; otherwise, we are of opinion that the 
judgment is correct. 

It is therefore ordered, adjudged and denied, that the judgment 
appealed from be so amended as to strike out that part of the decres 
allowing the defendant $500 as damages for attorney’s fees; and it js 
further ordered, that the judgment as amended be affirmed, at the cogts 
of the appellant, M. Baer. 





No. 88.—R. C. Hynson v. THoomas J. Texapa. 


The answers of defendant to interrogatories propounded by plaintiff, can only be destroyed by the 
oath of two witnesses,or one witness corroborated by strong circumstantial evidence, or by written 
proof. C. P., Art. 354. 


PPEAL from the District Court, Parish of Rapides, Cooley, J. 
Lewis & Hunter, for plaintiff. Ryan & White, for defendant. 

Lazsavve, J. The plaintiff, as transferree of Rhorer & Zunts, claims of 
the defendant the sum of $1,258 12, with interest. The defendant 
pleaded the general issue and prescription of three years. This snitis 
brought on an open account for plantation supplies, moneys, ete., com- 
mencing on the 27th February, 1861, and ending 24th February, 1862. 

Judgment was rendered in favor of plaintiff, and the defendant appealed, 

The plaintiff propounded the following interrogatories to the defendant; 

1. Did you order and receive any of the articles mentioned in the 
account upon which suit is brought ?- 

2. Examine the account herewith filed, and state whether the items are 
correctly charged, and if not, which are correct and which are incorrect, 

1st Int. Answer.—During the year 1861, I remember to have had no 
dealings with Rhorer & Zunts that were not settled by draft or note, and 
feel certain, from examination of memorandum in my possession, that I 
owe them nothing on an open account. I did order supplies for my 
plantation during that year, but they failed to furnish them; I was com- 
pelled to obtain them elsewhere, consequently I do not think thatI 
received any of the articles charged in the account. 

2d Int. Answer.—My first answer is responsive to this question; I am 
satisfied that none of the items are correctly charged as being due ; one 
item of insurance on sugar-house, and another, on gin-house, are cet- 
tainly incorrect; and so I regard each and every one.” 

It is clear that these answers negative the indebtedness of the defendant 
upon the account sued on. 

The plaintiff has introduced letters of the defendant, to show that he 
had requested Rhorer & Zunts to send him articles charged in the account; 
such letters, although asking for the articles, do not prove that the 
demand was complied with, and do not contradict the answers of the 
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defendant. This is all the testimony in support of the account. The 
answers of the defendant cannot be destroyed, except by the oath of two 
witnesses, or of one single witness, corroborated by strong circumstantial 
evidence, or by written proof. C. P. Art. 354. Besides, we have been 
unable to find in the record a transfer by Rhorer & Zunts to the plaintiff. 

We are of opinion that plaintiff has failed to make out his case. 

The defendant has not called our attention to the plea of prescription; 
we have, therefore, not thought necessary to pass upon it. 

It is therefore ordered and decreed, that the judgment appealed from 
be annulled and avoided; itis further ordered and decreed, that plaintiff's 
demand be dismissed as in a case of nonsuit, and that he pay costs in 
both courts. 





No. 102.—B. McFeetzy v. Jonn Osporn et al. 


The act of the Legislature, approved February 28th, 1866, prescribing the mode by which the records 
of the parish of Rapides, destroyed by fire in the year 1864, may be reinstated, does not permit the 
question of the invalidity of a judgment, the record of which has been destroyed, to be inquired 
into, in the suit for its restoration. 

Only the question of fact, as to the existence of such judgment and its destruction, can be made the 
subject of examination in such suits. Session Acts, 1666, page 79. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 

Lewis & Hunter, for plaintiff. J. Orsborn, for defendants. 
- TatarerRO, J. The defendants appeal from a judgment rendered by 
the District Court, decreeing the restoration of a judgment alleged to 
have been obtained against them by the plaintiff at the October term 
of the Court, either in the year 1861 or the year 1862. The proceeding 
is taken in this case under an act of the Legislature, approved February 
28th, 1866, prescribing the mode by which the records of the parish of 
Rapides, destroyed by fire in 1864, may be reinstated. The defendants 
answer the plaintiff’s petition, by admitting that a judgment as set forth 
by the plaintiff was rendered against them at the October term, 1862, of 
the District Court of the Ninth Judicial District, but aver the invalidity 
and nullity of the judgment on several grounds. 

We think the declaration, in the plaintiff's petition, supported by his 
affidavit, that such a judgment existed, and that it was destroyed by fire, 
coupled with the admission of the defendants, fully authorized the judg- 
ment of the Court. The act of the Legislature referred to, expressly 
limited the defendants to the simple issue of the previous existence or 
non-existence of the alleged judgment, and it was not admissible for 
them, in this case, to raise the question of its validity. The testimony 
shows that a District Court was held in the parish of Rapides, in the years 
1861 and 1862, at the October term. The allegation of the plaintiff, un- 
der oath, is, that the judgment was rendered at either the October term, 
1861 or 1862. The decree of the Court establishes that the judgment 
was rendered in 1861. 

We see no objection to the judgment appealed from on this account, 
especially as the allegation of defendants, that the time of the rendition 
of the judgment sought to be restored, was October, 1862, is not sup- 
ported by oath. 
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There is no force in the exception, that the case was not decided in 
open Court. 

The act of the Legislature, on the subject, expressly authorizes the 
Judge to decide such. cases in Chambers. 

It is therefore ordered, adjudged and decreed, that the judgment of 
District Court be affirmed, with costs in both courts. 





No. 49.—Joun Bocan, Administrator, v. Writ1am S. & MEreprru Canopy, 


Parol evidence is inadmissible to change the parties to a written instrument, by showing that the 
party who signed the note did so as the agent and surety for another, whose name does not appear 
on the note. 

A promissory note, payable on time with interest, bears interest from date. 


PPEAL from the District Court, Parish of Rapides, Lewis, J. 
M. Ryan and H. S. Losee, for plaintiff. 7. C. Manning, for 
defendant. 

Lasavuve, J. The petition alleges that William Smith Calhoun and hig 
father, Meredith Calhoun, are indebted in solido to the plaintiff, in the 
sum of $8,302 50, upon a note of the following tenor: 

‘** ALEXANDRIA, La., January 17th, 1861. 
$8,302 50. In twelve months, I promise to pay to the order of John 
Bogan, Sr., the sum of eight thousand three hundred and two dollars 
and fifty cents, for value received, bearing eight per cent. per annum 

interest.” (Signed) ‘*Wintu1am Sarru CatHovn.” 

Judgment was rendered against William Smith Calhoun alone in favor 
of plaintiff, and against plaintiff in favor of Meredith Calhoun, as in 9 
case of nonsuit. The plaintiff appealed. 

The case was taken up on a default, defendant having failed to answer, 

On trial plaintiff offered to prove, by competent witnesses, that Mere- 
dith Calhoun was really the borrower of the money, and that William §, 
Calhoun acted as his agent as well as surety. The Court ex propria motu 
refused to admit the testimony, on the grounds that the note is not signed 
by Calhoun, as an agent, etc. 

We are clearly of opinion that the Court did not err. Had the evidence 
offered been received, it would have changed and disnatured the note 
sued upon by parol evidence (C. C., Art. 2256) so much so that the maker, 
who is a simple debtor on the face of the note, would have been changed 
into a surety and agent, and another debtor substituted in his stead; the 
defendants having made default, the Court was bound to receive only 
legal testimony. 10 A. 766. 

William S. Calhoun, the appellee, prays that the judgment be amended 
by allowing interest only from the time the note became due. It has 
been decided by this Court, that a note payable on time, with interest, 
bears interest from date, because the stipulation of interest is not made 
in default of payment; it is presumed that the maker intended to pay the 
note when due; and had he done so, could he have said: I owe but the 
principal? We think not. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, and that the plaintiff and appellant pay costs of appeal. 
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No. 1039.—Mrs. Mary Luzenpere v. A. P. CLEVELAND. 


Where the holder of a promissory note permits a payment to be endorsed on the note in Confederate 
treasury notes, (an unlawful issue) Courts will not interfere, but will leave the parties where 
their conduct has placed them. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
Geo. L. Bright, for plaintiff and appellee. Lacey & Marks, for 
defendant and appellant. 
listzy, J. This is an action to recover the sum of four thousand seven 
hundred and five dollars and seven cents and interest in current notes, the 
amount of a promissory note, drawn by the defendant to the order of the 
The defendant, for answer, says that the note was given to the plaintiff 
forand in consideration, and to cover an equal amount of Confederate 
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bills belonging to the said plaintiff, and which she turned overto hin 
and that there was no other consideration for the said note. oad 

This defence is not sustained, for, in her answers to in ey 
facts and articles the plaintiff, in substance, says, that the defendant 
for her two notes, each for five thousand dollars, which he caused 
discounted, but,that she never authorized the defendant to receive agths — 
proceeds thereof Confederate money, nor did she know that he hej | 
received such money. That the amount of the note sued on, ’ 
from the proceeds of said discounted notes, were in his hands 
for, and that she permitted him to use it, taking for it the 

From this statement of the transaction, it is perfectly immaterial 
the defendant received as the proceeds of the two notes, each for 
If he took Confederate money for them, and returned a part of it ag the 
consideration of the note now in suit, he has no cause for complaint, 
he was bound to account for the amount of the discounted notes in 
rent funds, and he cannot maintain against the plaintiff the defenog he 
now seeks to set up. 

There is a credit on the note of two thousand dollars, endorsed on the 
note on the 23d November, 1863, in Confederate notes; and the plaintiff, 
in her answer, says that she did not take these notes as an equivales} 
for that amount in currency of the city of New Orleans, which was worth 
at the time ten times more than Confederate notes. Be this as it may, 
the plaintiff permitted a payment of two thousand dollars to be endorsed 
on the note, and this Court will not inquire into a transaction in 
to Confederate notes—an unlawful issue, in which, she admits, she 
entered and voluntarily participated. In such cases, Courts leave 
where their own conduct has placed them. 

It is therefore ordered that the judgment of the District Court be 
reversed, cancelled and annulled; and it is ordered, adjudged and deoreed 
that judgment be and it is hereby rendered in favor of the plaintiffand 
against the defendant, for the sum of four thousand seven hundred and 
five dollars and seven cents, with interest, at the rate of five per cent, per 
annum, from the eleventh of May, 1868, the said amount to be credited 
with two thousand dollars, endorsed on the note as paid on the 24 
November, 1863; the costs of the lower Court to be paid by theappellant, 
and those of the appeal by the appellee. 
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No. 247.—Srate or Lovrstana v. Lovistana Mutvat Insurance Oo. 


By an act of the Legislature, approved March lSth, 1855, to regulate corporations generally, the 
of each insurance company are required to publish annually a full statement under oath of 
business of the company, etc.; and, on the estimate thus made and published, the assesst® 
authorized to make his assessment for the year. on 

A party objecting to the assessment roll on the ground that it is incorrect, must resort to the m 
pointed out by law, and within the time prescribed, to have it corrected; otherwise, he'Will be 
bound by it. 

Where the tax-payer omits to furnish the assessor with a statement of his property taxed in 
manner and within the time prescribed by law, the asséssor is authorized and required 
the assessment from the best information he can obtain. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
T. J. Semmes, Attorney-General, for State. Race, Foster & E. T Mer 
rick, for defendants and appellants. 
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“Flows, J. The State claims the sum.of $2,524 20, as the tax legally 
assessed, for the year 1859, on the capital stock of the defendant, amount- 
ing to $865,435, and not exempted from taxation by its charter. 

The defence is, that the capital amounts only to $573,500, of which the 
sam.of $149,436 68 is invested in real estate, otherwise taxed, and stocks 
not subject to taxation, leaving the amount of $424,063 32, on which the 
company is, and has always been, willing to pay the State tax. 

From the evidence in the record, it appears that the assessor did not 
include in his estimate the amount invested in real estate, and bonds 
claimed in the answer to be exempt from taxation as capital, and the 
only question is, whether or not the amount of the capital was properly 
fixed by the assessor. 

The revenue law, in force in 1859, (see Acts 1855, p. 509, 331) made it 
the duty of an officer of the company to furnish the assessor, on or before 
the lst day of March each year, a statement under oath, specifying the 
real estate owned by the company, the capital stock actually paid in and 
not vested in real estate, and the place in which it is liable to be taxed. 
By another section (34) of said law, the assessor is authorized, in case of 
failure to get the list required of tax-payers, to make the assessment 
aceording to his own knowledge, and the best information he can obtain. 

By section 4, of ‘‘an act to regulate corporations generally,” approved 
15th March, 1855, (Session Acts, p. 486) the officers of each insurance 
company are required to publish annually a full statement under oath of 
the business of the company, which shall contain the amount of pre- 
miums received during the previous year, the amount of losses sustained, 
and the amount of capital, stating the portion of the same invested in 
securities, and the nature thereof. 

In conformity with this law, and its charter (as represented) the 
defendant published a statement on 16th March, 1859, for the year ending 
9th February, 1859, showing the assets to be $997,227 02, from which it 
appears the assessor made the assessment in question. 

The District Judge held the company liable for the tax on the sum thus 
ascertained by the assessor, and referred to two cases reported in 8 N. S. 
pp. 629, 680, as defining what constitutes capital, viz: ‘That which the 
company uses to accomplish the purpose for which it was formed.” 

Under the circumstances, we think the Judge did noterr. The assessor, 
not having been furnished with the statement required, on or before the 
lst March, pursued the mode above indicated to ascertain the capital of 
the company. The 37th section of the revenue act provides the manner 
in which errors in assessments may be corrected, and, the defendants, not 
having followed that course, it requires something more than we find in 
the record to be relieved of the assessment, which seems to have been 
made as directed by law. 

The secretary of the company testifies that he addressed a communica- 
tion on 28th June, 1859, to the assessor, setting forth the capital of the 
company subject to taxation on the Ist May, 1859, as shown by the books 
and balance sheet of that dale, and consisting of “‘ scrip certificates for 
profis,” which, after corrections made by him on the witness stand, fixed 
the capital at $476,500. But the assessor did not adopt this statement in 
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place of the estimate and assessment already made by him, and “We tes ’ 
no reason why we should. ed 

The charter of the company is not before us, and we are not informed 
why these ‘scrip certificates for profits” should any more constitute th, — 
entire capital of the company than the items taken by the assessor from 
the sworn published statement of the company,. made at the time and in 
the manner prescribed by law, and which it is presumed afforded the beg 
information the assessor could obtain for making the assessment, ; 

It will be observed that the law requires the assessor to make the asgegs. 
ment ‘‘ aecorditig to his own knowledge, and the best information he cay 
obtain in relation to it,” in case the tax-payer does not furnish the stats 
ment within the time prescribed, and the evidence in this case does not 
show such error in the action of the assessor, as to authorize the inter- 
vention of the judicial power. 

The defendant did not adopt the mode prescribed by law, to have the 
roll corrected, if erroneous. 

Judgment affirmed, with costs. 





Petition for Rehearing.—Counsel for appellants petitition the Conrt for 
a rehearing in this case, from the conviction that there is error in the 
judgment of the Court, and trusting that a reconsideration of the cage 
will lead to a different result. ; 

‘In their brief, counsel failed, perhaps, to set forth clearly to the minds 
of the Court, the principles on which the business of mutual insuranes 
companies is carried on. 

As regards capital, the system of mutual insurance differs very mati 
ally from the old system of joint-stock insurance companies. The latter 
have a capital stock, the property of the various stockholders, which isin- 
creased by the current yearly profits of the business of the company, 
while under the mutual system of insurance, there is no joint-stock cap- 
ital, and the business of the company is commenced without capital, 
and for a time carried on upon the pledg’s of its friends of future 
premiums. 

The profits, resulting from the business of the company engaged in 
mutual insurance, belong to the various parties insured, and are returned 
to them in form of scrip certificates, which are from time to time redeemed 
by the company. The only capital which the mutual insurance company 
possesses is the profits of the company, thus represented. by scrip certifi- 
cates issued to the various patrons or parties insured by the company. 

By the charter of the Louisiana Mutual Insurance Company, the 
amount of scrip certificates, which alone constitutes the capital of the 
company, is fixed at five hundred thousand dollars ; whenever the net 
profits exceed this sum of fives hundred thousand dollars, the excess is 
employed from year to year in redeeming the scrip certificates issued, 
while new certificates are annually issued for the current net profits of 
the year. Charter, Art. 10. 

The trustees of the company have never varied from the terms of the 
charter, and the net profits have annually been distributed to the parties 
insured in scrip certificates, and the capital kept, as nearly as practicable, 
at the amount fixed by the charter. 
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As, under the terms of the charter, certificates are not issued for frac- 
tions under ten dollars, it is impracticable to preserve the scrip capital 
always at any precise given point, but the charter has been the law of 
the trustees to guide them in their administration, and they have never 
materially departed therefrom. 

In 1859 the capital was $573,500, as shown by the sworn statement of 
the company, in accordance with the requirements of law, represented by 
the scrip certificates of 1858 and 1859. 

Notwithstanding, that in the annual statement of the company, made 
March 1st, 1859, the assets figure up to a much higher amount, the capital 
of the company remains the same, and is not materially changed. 

The assets may be increased, so may the liabilities, while the capital 
remains unchanged. 

The lower Court erred in the confusion of terms, and considering assels 
and capital synonymous and convertible terms. 

The authorities referred to by the lower Court, 8 N. S. 638 and 681, do 
hot warrant the confusion of terms, nor support the conclusions of the 

Tlie terms assets and capital are neither of them found in any part of 
the opinion of the Court in the latter case, and in both cases, the question 
is, whether the entire capital of the company, as fixed by their charter, 
is sitbject to taxation, though but a portion thereof has been paid in. 
The insurance company claimed, that as but one-tenth of their capital 
was’paid in, i/ alone constituted their stock in trade, and was subject to 
taxation. The Court decided that their stock in trade was their capital, 
ts fixed by their charter, and subject to taxation, whether paid in or only 
secured. 

If these cases apply in any manner to the case at bar, the force of the 
decision is in favor of defendants, and goes to the effect that Courts will 
be governed by the capital fixed by the charter of the company. ; 

“We desire, particularly, to call the attention of the Court to the con- 
‘idération of this point—the difference between the assets and the capital 
‘of the company—which has been overlooked by the assessors and the 
Judge of the lower Court, who, in his reasons for judgment, evidently 
eonfounds the terms, and we beg to refer the Court oe to onr brief 
eaety aie herein, pages 3, 4 and 5. 

’ ‘Tlie assessor was furnished by the company a full statement of their 
affairs, by the sworn statement of March Ist, 1859, made and published 
in aceordance with the requirements of law. 

Nothing could be more full and explicit, nothing further could be re- 
quired. He was in error in throwing this aside, and making up an amount 
suited to his own liking. We submit his error should be corrected, and the 
judgment of the lower Court reversed, and counsel, therefore, respectfully 
pray for a rehearing of the case. 


Rehearing refused. 
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at be 
No. 786.—K. Means et al. 7. Hype & Macxre. ‘0 Sis 
| a 
Where a party brings suit for the possession of property unlawfully taken away from him, with § 


claim for damages for such unlawful detention, the Court will restrict the judgment for damages 7 
te the amount actually proved. 


vr from the Fourth District Court of New Orleans, Théard, §; 
J. Ad. Rozier, for plaintiffs and appellees. Buchanan é Giimore, tag 
defendants and appellants. iy 
Howe, J. Plaintiffs allege that they are the owners of three certsip 
lots of ground in McDonoghville, parish of Orleans, right bank of the 
Mississippi river, having a front on said river of about 120 feet, on which 
they conducted the business of blacksmithing, the repairing and many 
facturing of boilers, and speculating in wrecked and damaged vegséls, 
and for which purpose they required the constant and uninterrupted may 
of their premises fronting on the river; that the defendants, a commen 
cial firm, own property near theirs, separated therefrom by Market street, 
and have built on the whole width of said street a wharf, whieh (sings 
September, 1860, and up to filing this suit, April 8th, 1861) covers.spon 
tion of plaintiffs’ land, and is occupied by defendants, thus obstrneting 
and interfering with plaintiffs’ business, by which they have snffersd 
damages to the amount of $5,000. They pray, in general terms, fer the 
possession of their property, and said amount as damages. 
'- Defendants pleaded the general denial; judgment was rendered agaings 
them for the possession sought, and $1,500 damages, and they appealed. 
It is shown that in 1846 and 1849, plaintiffs bought three lots of ground, 
fronting on Market street, in McDonoghville, and that by the caving ia 
of the bank, they eventually obtained along the side of their property 
an angular and oblique front on the river; that in 1860, defendante builts 
wharf at the end of and on Market street, for the purposes of their dry ddck 
business, and in the progress thereof obstructed plaintiffs’ business at 
times, by mooring vessels along their front; but the only instanessis 
which actual damage is shown, the loss to plaintiffs amounted to $100» 
Several witnesses state that at different times defendants kept-veamls 
moored along the front of plaintiffs’ property, and that boats eould not 
then approach plaintiffs’ shop for repairs without moving said veasela; bat 
they do not say that any boats made an effort, and were actually prevented 
from doing so, except in the instances above referred to. They eléte, 
besides, that plaintiffs themselves had vessels there during some of thes 
Occasions, and they do not distinguish between them, so as to ensblethe 
Court to determine the extent of the obstructions thus caused by delem 
dants. And in addition to this, the data as to the amount of work, ba 
ness or profits of which plaintiffs were deprived, if any, beyond what we 
have stated, are not furnished with any accuracy. The amounts mem 
tioned by one or two witnesses are merely conjectural, and not such a8 
warrant an estimate for a judgment. . 
It is shown that the wharf erected by defendants encroaches, at one 
corner thergof, upon plaintiffs’ land; but it is also shown, that the defee 
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dents we were at one time about to remove that portion where plaintiffs 

; and it is shown that the latter have been in the habit of making 

se of the wharf. But, as they are not bound to allow this private wharf 

jo ‘remain permanently on their land, they have the right to have it 

yemoved, and the possession of that portion of land restored to them, 
giving reasonable notice, which it appears they have done. 

It is therefore ordered, that the judgment appealed from be amended 
so as reduce the amount of damages awarded from $1,500 to $100, and 
that as thus amended it be affirmed, defendants to pay the costs of the 
jower Court, and plaintiffs those of appeal. 


Rehearing refused. 





No. 1008.—Josz Dominco v. THE Mexcuants’ Murvat Insurance Co. 


Where the Merchants’ Mutual Insurance Company of New Orleans, having insured the steamship 
Oornudella to navigate the waters of the gulf between certain ports named in the policy, seek 
td avoid payment of the insurance, when the vessel has been lost by being wrecked on the bar, 
while attempting to enter one of the ports named, they must show by evidence that the loss 
occurred through the negligence and fault of the master of the vessel. 

It is sufficient for the master to place the vessel in charge of a pilot familiar with the bar and 
channel, who has been in the habit of piloting sea-going vessels across the bar, where the con- 
éractshows no stipulation to the contrary. 


&:PPEAL from the Third District Court of New Orleans, Fellowes, J. 
W.H. Hunt and T. L. Bayne, for plaintiff and appellee. A. é M. 
Voorkies, for defendant and appellants. 


Brig? of Wm. H. Hunt and Thos. L. Bayne, for plaintiff and appellee. 

*  * But it is said that Cromer was taken aboard the Cornu- 

om at New Orleans, and had not visited Bagdad for ‘‘ four or six weeks 

previous” to the loss of the steamer. It isasked: ‘‘ Taking this’ in 

connection with the shifting character of the quicksand bar and channel 

at the mouth of the Rio Grande, and with the well-established custom of 

bar pilots (whether regular pilots or captains of lighters) to sound con- 

stantly, daily, if possible, in order to keep the run of these changes, aid 

hot the assured commit a breach of warranty, in taking as pilot to cross 
the bar, a lighterman who had been so long ubsent ?” 

The answer to this inquiry is obvious. If the law or usage at Bagdad 
required a vessel about to cross the bar to take even a regularly licensed 
pilot offering himself, the master of the vessel would be compelled, 
according to this doctrine, to ascertain before he took him, whether such 
pilot had sounded the bar on that day or the day before, in order to come 
up to the standard of seaworthiness here contended for! Such a require- 
ment would be unusual, and is not in accordance with any system of 
law. “If a person, representing himself and believed to be a qualified 
pilot, is taken, the warranty of seaworthiness is satisfied, though he is 


— qualified.” 1 Phil., 3714, p. 388. Law v. Hollingsworth, 7 T. 
60. 
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. It was enough for the assured to know that Cromer was familian wilh 
; the bar; that his reputation, as a pilot, was unexceptionable, and thet 
was in the constant habit of taking other vessels over the. bar.:. The 
. plaintiff had no right and no reason to believe, that if the bar req 
to be sounded before attempting to cross it, he would omit to perform 
his duty. Indeed the evidence of all the witnesses concurs in sho 
that Cromer, after first surveying the bar, took the correct channel over it, 
and that had he sounded for the channel he would not have run mom 
directly through its centre. 

But it is said that ‘the loss of the vessel was the result of stubborn 
mismanagement on the part of the master, thereby discharging the 
insurers from all liability.” The only evidence referred to in proof of 
this ground of defence is that of James Hill. He seems, from his oy 
account, to have boarded the steamer after she got aground, and to haye 
been quite officious in at once volunteering advice as to the means of 
: saving her. He recommended to the captain to engage an anchor ang 
cable that were in the small boat on which he had come outto the steamer, 

He is particular in the avowal of his disinterestedness, in giving thig 
advice; and adds: ‘‘the boat and cable did not belong to me.” ‘Capt, 
Sheldon positively refused, saying he could save the boat without it,” He 
further told Capt. Sheldon ‘‘she must be rescued by anchors and ropes, 
and not by working her machinery. Capt. S. persisted in working the 
machinery.” 

Unfortunately for the defendant’s case, the correctness of Hill’s advice — 
is not shown by the testimony of other witnesses; and the fact that the 
captain persisted in attempting to save her by means of working her 
machinery instead of by anchors and ropes, is not demonstrated to have 
been a mistake. The opinion of Hill seems to have been in. opposition 
to that of the captain and pilot of the steamer; and there is nothingia 
the record to prove that Hill’s method of saving her would have been 
more successful than theirs. 

In conclusion, the plaintiff submits: ; 

That the loss of the Cornudella, by an event within the policy of insu 
rance, is shown by the evidence and admitted by the pleadings; 

_ That the presumption of law is in favor of her seaworthiness. 2 Gren, 
Ev., 2401. Hen. Dig., p. 715, and the burthen of proof of unseaworthi- 
ness rests upon the defendants; 

That the testimony shows that she was seaworthy, and that the proof 
of unseaworthiness has signally failed ; 

That the port of Bagdad was inno sense a well-appointed port; that 
lightermen were the most competent and experienced pilots, and were 
generally employed as such, even in preference to the two or three parties 
spoken of by a few witnesses as pilots, and who derived their pretended 
authority from irresponsible and irregular sources; 

That the Cornudella, when lost, was in charge of a pilot of established 
reputation and entire competency; and 

That every act was done by the master and crew of the vessel to avoid 
the disaster which befell her, and which resulted in a loss, now sought 
to be entailed entirely upon the plaintiff, in spite of the defendants 
solemn contract of partial indemnity in the event of its occurrence, 
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“Hower, J. This is an action on a policy of insurance taken out by 
plaintiff on a steamship, to run from New Orleans to the Rio Grande, 
and there navigate between Bagdad and Camargo ; the defence to which 
is, that the ‘‘loss was caused by the master’s failure to employ a pilot to 
navigate the vessel on coming upon pilotage ground, at the mouth of the 
Rio Grande, where custom and usage required said vessel to be so navi- 

; * * * and that the doings and actings of the master 
and crew, at the time of, and after the loss, further occasioned said loss.’’ 

Judgment was rendered in favor of the plaintiff for the amount of the 
policy, and defendant appealed. 

The evidence shows that the master of the steamship took on at New 
Orleans a pilot, who was a captain of a lighter used at, and was familiar 
with, the bar at the mouth of the Rio Grande, and who, upon arriving 
there, and after examination, informed the master that it was safe then 
to cross, although the water on the bar was quite rough ; but after pas- 
sing over the shoal portion of the bar, the vessel struck some hidden 
object in the channel, supposed to be ananchor or a sunken vessel, which 
broke one of the wheels, and caused the boat to sheer to the northward, 
andran on the bar on the Texas shore. In backing her off, the other 
wheel was also disabled, and she drifted seaward upon ths bar, broadside 
to the channel, where she became a wreck. 

It is contended that the custom required the vessel to be put under the 
charge of a licensed pilot in crossing the bar, and a large number of wit- 
nesses on each side were examined as to the existence of such a custom ; 
but we think the preponderance of evidence is with plaintiff—that it is 
sufficient to place the vessel in charge of a pilot familiar with the bar 
and channel, and in the habit of piloting sea-going vessels across the bar, 
and that the person employed by the master was such a pilot. The 
argument, that it is necessary, from the shifting nature of the bar, for 
the pilot to examine it daily, and that the pilot on this boat had been 
absent a few weeks, does not seem to possess much force, as it appears 
that the vessel was steered in the right channel. It seems, also, that one 
of defendant's witnesses, who claims to be a licensed pilot, had his boat 
sunk in attempting to go out to plaintiff's steamer on the occasion. 

It is by no means satisfactorily shown that Bagdad was a well-appointed 
port, with regular pilots commissioned by public authority. 

‘It is said, by some of the witnesses, that there are some ‘licensed 
pilots” there, but the sources from which they obtained license, if it be 
in any manner a formal license, are vague and irregular. We are left to 
conjecture, in regard to the duties and authority of the captain of the 
port, and any established power to control the affairs of the port. 

The evidence is insufficient to establish such a custom as the defence 
relies on, and which it was incumbent on them to prove. 2 Green. Ev., 
2401. 

When lost the boat was in charge of a pilot of established reputation and 
entire competency—one of that class to which it was customary to intrust 
vessels in crossing the bar at the Rio Grande, although there were some 
of this class, who seem to have been favored in some way by some of the 
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various authorities, which existed from time to time in that and adjacent 4 
localities. 
From the testimony of those who had the best opportunities of tain q 
ing, we think the master and crew did all in their power to avoid the 
loss. 
Judgment affirmed, with costs. 


Rehearing refused. 





No. 1008.—Josz Dominco v. Tae Union Insurance Company, 





The doctrine in the case of Domingo v. Merchants’ Mutual Insuranse Company (ante pags qj 
reaffirmed. 


PPEAL from the Third District Court of New Orleans, Fellowes, J, 
W. H. Hunt and T. L. Bayne, for plaintiff and appellee. Bradford, 
Lea & Finney, for defendants and appellants. 

Howstn, J. The pleadings, evidence and points involved in this cass 
are identical with those of the same plaintiff against the Mercbanty 
Mutual Insurance Company, just decided, and for the reasons therein 
assigned the judgment is affirmed, with costs, 

Rehearing refused. 





No. 1337.—P. H. Monsszavx et al. rv. G. Urnquuarr et al. 


Where the charter of an incorporated company has fixed the qualification of voters, by declaring that 
each share of stock shall be entitled to one vote, which may be cast by the stockholder in person 
or by proxy, any vote or votes cast by a party at any election of the corporation, without the 
qualifications named, is null and void, and the election will be declared and enforced without 
counting such votes. 

The right of voting, conferred by the charter, is not to be tested by the mere ownership of stock, but 
the transfer of it must be patent on the stock-book. 

Where stock of the company stands on the books in the name of an individual, as president, and has 
not been transferred by him on the books of the company, he has no right to vote on it, or for 
it, at any election. 


Stock, or shares standing on the books of the company, in the name of the corporation itself, cannot 
be voted for by one of its officers. 

An agent or mandatory, intrusted with the management and control of real estate here for his 
principal, who resided in one of the Northern States before and during the late war, wai not 
absolved from his obligations to his principal by the breaking out of hostilities between the twa 
sections of the country. The agency continued during the war, and his acts, as such, were bind. 

_ ing on his principal. 

The doctrine, that astate of war dissolves or suspends all commercial partnerships existing beteem 

citizens or subjects of the belligerents, does uot apply to agents or agencies. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. — 


J. Livingston, for plaintiffs and appellants. Cyprien Dufour, for 
defendants and appellees. 


Iusuzy,J. Thisisa proceeding by quo warranto, in which the plaintiffs, 
alleging themselves to have been duly elected directors of the Carondelet 
Canal and Navigation Company of New Orleans, contest the legality of 
the returns of the commissioners, by which the defendants appear to have 
been elected, and are accordingly acting as directors, 
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“The grounds upon which the plaintiffs impeach the validity of the 

commissioners’ returns are the following, to wit: 

1. That Louis Gagnet was allowed to vote for the defendants on forty 
shares, which he had transferred to and which stood in the name of R. M. 
Davis, President. 

9. That R. M. Davis, through his agent, P. H. Monsseaux, was denied 
the right to vote on these forty shares. 

3. That J. Llambias, executor of F. Marquez, was denied in person, 
and through his agent, P. Saloy, the right of voting on twenty-five 


shares. 
4. That L. Gagnet was admitted to vote on five shares, as agent of L. 





—_ 





wm P. H. Monsseaux was denied the right of voting on these five 
shares as agent of L. Surgi. 

6. That L. Gagnet was allowed to vote as agent on twenty-five shares 
of A. McIntire, and on forty shares of A. Culbert. 

L The plaintiffs’ first objection appears to us well founded. 

By section 8 of the act incorporating the company (Sess. Acts 1857, p. 
146) it is provided that ‘‘at all elections of directors, and at all other 
meetings of stockholders, each share of stock shall be entitled to one 
vote. ” 

“The votes in all cases may be cast by the stockholders in person, or 
by proxy.” And section 15 of the same act provides, that ‘‘ no transfer 
of stock shall be binding on the company, until made in its stock-book, 
* * and no stockholder shall be permitted to vote at any meeting 
of the stockholders unless he became a stockholder on the books of the 
company at least thirty days previous to said meeting.” 

From these plain provisions of the act of incorporation, and from an 
inspection of the record, it is manifest that the votes of Louis Gagnet on 
the forty shares of stock registered in the stock-book in the name of R. 
M. Davis, President, should have been rejected. The right of voting, con- 
ferred by the charter, is not to be tested by the mere ownership of stock, 
but the transfer of it must be patent on the stock-book. 

It is the registry which is the sine qua non for the right to vote on stock; 
and as these forty shares were not at the time of the election, duly regis- 
tered in the name of Louis Gagnet, or in that of his principal, his vote 
on it cannot therefore be counted. 

Il. Was R. M. Davis properly denied the right to vote on these forty 
shares? It is not pretended that R. M. Davis, individually, was the 
registered transferree of these shares, nor that at the time of the election 
he was the president of the company. But, it is contended that inasmuch 
as the stock stood in the name of R. M. Davis, President, and had not 
been transferred by him, Davis only, whether president or not, had the 
right to vote on it. 

This position, if correct, might give to one who had ceased to have any 
interest whatever in the affairs of the corporation, a controlling vote in 
its management. We would be loath to assent to the correctness of such 
& proposition, unless imperatively demanded by the express provisions of 
the law. 

In support of their objection, the plaintiffs rely upon the case of the 
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Mohawk and Hudson R. R. Co., 6 Cowen 125, the facts of which ate ia 
follows: 4 

Certain shares of stock stood ciessthel on the transfer-books of- the 
company in the name of Samuel Jaudon, cashier. 3 

Samuel Glover, under a proxy from Y. Cowperthwaite, cashier of Philp. 
delphia, appointing him his substitute to vote, etc., and executed thug: _ 
**J. Cowperthwaite (L. 8S.) acccompanied by an affidavit by the aig — 
Glover, that Cowperthwaite was the successor of Samuel Jandon, gs 
cashier of the United States Bank, attempted to vote on the shares stand. _ 
ing in the name of Jaudon, ec:shier, but his vote was rejected. ; 

The Court, independently of the glaring deficiencies of the instrument 
alleged to be a proxy of the United States Bank, held, that the adjunet 
cashier showed no trust in Jaudon, for any certain person—the bankofthe — 
United States not being named; that the trust was a matter between — 
Jaudon and the bank, with which the corporation had nothing to do; that 
the addition of the word cashier was a mere description of the 
and that in view of the provisions of a special statute of the State of 
New York, the attempt to vote in the name of Cowperthwaite could not _ 
be sustained. 

There is evidently a marked difference between the facts of that case 
and those of the one now under consideration. -Jaudon was an officer of 
a corporation domiciled out of the State of New York, and the inspectors 
of election could not be expected to take notice er officio of the fact that — 
he had been cashier of the United States Bank of Philadelphia, and that 
the addition cashier to his name indicated that he held the stock as cashier 
of that particular bank. But we do rot doubt that had Jaudon underte- 
ken to vote on the strength of his nominal title, in opposition to the 
wishes or without the assent of the proper representatives of the United 
States Bank, that a Court of equity would readily have interfered, either 
to enjoin him from so doing or to defeat any legal object he might have 
sought to attain. . 

Here, the transfer by Gagnet of this stock on the stock-book, was pro — 
perly made to its president. The designation of Davis as such on the 
books could not be treated as a mere description persone. 

Neither the shareholders nor the commissioners were at liberty to 
disregard the official designation of the head officer of the company. 
Whatever, for instance, might have been said about a transfer to R. M 
Davis, treasurer or cashier, he not being at the time treasurer or cashier 
of the company, could not apply to the present case. 

The official designation of its chief officer could not be ignored by the 
other officers, or by the members of the company. 

If R. M. Davis had ‘undertaken, without the assent of the directors, to 
transfer the stock standing in his name as president, could the secretary — 
of the company have honestly complied with a request to enter sucha 
transfer on the books after Davis had ceased to be the president of the 
corporation ? If not, what right has Davis to act so far as relates to voting, 
or to any other privilege attached to a title to stock, standing in thename 
of the president of the company, as if it were entirely under his control, 
when in truth and in fact, he had no title or claim whatever to it. 

And here it may be asked, can stock, standing in the name of and for 
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the corporation itself, be voted upon by one of its officers, at his own 
discretion ? On this point we adopt the opinion expressed in a New 
York case, in 5 Cowen, p. 434, ex parte Holmes, in which the Court said : 
“Jf there could be a vote at all upon such stock one would suppose that 
it must be by each stockholder of the company, and in proportion to his 
interest in it. This brings us to the important difficulty in the case, 
which is whether stock thus held can vote at all; and we think itis not 
to be considered as stock held by any one for the purpose of being voted 
upon. No doubt the company may, from necessity, as in this case, take 
their own stock in pledge or payment, and keep it outstanding in trustees 
to prevent its being merged, and convert it to their security. But it is not 
stock to be voted upon, within the meaning of the charter or the general 
act upon which we are proceeding. 

It is not to be tolerated, that a company should procure stock in any 
shape, which its officers may wield to the purposes of an election, thus 
securing themselves against the possibility of removal. 

Monsseaux, therefore, as the proxy of Davis, had no right to vote on 
these forty shares. 

The conclusion we have reached on the sixth objection, urged by the 
relators, dispenses us from passing upon the third, fourth and fifth 
objections, as in our opinion, these would not affect the decree we have to 
render. 

VI. This sixth objection is, that Gagnet was allowed to vote as agent on 
twenty-two shares of A. McIntire, and on forty shares of A. Culbert. 

It is urged that the signatures, both of the parties granting the proxies 
and of the attesting witnesses should have been proved, and that the tes- 
timony adduced by Gagnet is insufficient in law to establish the genuine- 
ness of the proxies which he produced on the trial. 

It appears that ever since the year 1859, Gagnet has been voting on 
these proxies in behalf of McIntyre and Culbert. 

‘Independently of the fact that he established the genuineness of the 
signature of McIntyre to the proxy purporting to be signed by the latter, 
as well as to the attestation of that purporting to emanate from Culbert, 
he shows that he has been in correspondence with those parties, and that 
they have apparently acquiesced in his acts for a number of years. 

The proxies having been executed, one in Pennsylvania, the other in 
New York, the difficulty of securing the evidence called for by the plain- 
tiffs in a proceding conducted in so summary a manner as that resorted 
to in this case, would perhaps entitle the defendant to an abatement of 
the rigor of the rules applicable to ordinary cases. 

But the presumption, arising from the length of time during which 
Gagnet has been acting as the agent of the two parties named, is such 
that, in the absence of any evidence whatever to disprove his agencies, 
the proof adduced by him must be deemed sufficient. 

It is, however, confidently maintained by the plaintiffs, that Gagnet’s 
agency, having been created prior to the late civil war, the occurrence of 
that war had the effect of dissolving his agency, inasmuch as his principals 
resided in the North. It is argued that war between two nations operat- 
ing a dissolution—not a mere suspension—of all commercial partnerships 
between the residents of the one and those of the other belligerent 
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country, agencies or mandates must, under the same circumstances, 
dissolved for like reason. 4 
Conceding the application of the doctrine, with reference to comg Pe 
partnerships, to the belligerent parties in the late civil war, is it ive tet 
that war did have the effect of putting an end to the agency eo 
upon an individual residing here by a party residing in one of the N, 
ern States? We do not perceive any such analogy between co 
partnerships and agencies of the kind now under consideration, a8 to 
induce us to hold that war would, for the same reasons, put an endty 
both. The continuance of commercial partnership between residents of 
the belligerent countries would require or encourage active communig, _ 
tion or locomotive intercourse between individuals of the belligerent 
States—intercourse inconsistent with actual hostility, and might foster 
the resources or increase the comforts of the army. But conld, for 
instance, an agent intrusted with the management of the real estate her 


<3 


of his principal, residing ina country at war with this, be authorized tocon. _ 


sider his agency at an end, and abandon the management of the property 
intrusted to him, on the pretence that the war had freed him from his ~ 


obligation as agent? Such a doctrine can be sanctioned neither on prin. 


ciple nor authority. 
In the case of Conn v. Penn, 1 Pet. C. C. Rep. p. 523, where an abate 


ment of interest on certain debts during the wars of the revolution, and — 


of 1812, was claimed on the ground that the creditors were subjects and 
residents of Great Britain, and that payment could not legally have been 
made to them, Judge Washington said: ‘‘ This Court, finding itself un- 
shackled with authorities is left to form its own opinion of this question 


upon general principles, and we feel no hesitation in deciding, that the — 
mere circumstance of war existing between two nations, is not a sufficient — 


reason for abating interest upon the debt due by the subjects of the one 


belligerent to those of the other. a * * 


A prohibition of all intercourse, with an enemy during the war, and 
the legal consequences resulting therefrom, as it respects debtors on — 


either side, furnish a sound, if not in all instances, a just reason for the 


abatement of interest until the return of peace. Asa general rule, itmay — 


be safely laid down that wherever the law prohibits the payment of the 
principal, interest, during the existence of the prohibition, is not demand- 
able. * * * But the rule can never apply in cases where the 
creditor, although a subject of the enemy, remains in the country of the 
debtor, or has a known agent there authorized to receive the debt, because 
the payment to such creditor or his agent could, in no respect, be com 
strued into the violation of the duties imposed by a state of war upon 
the debtor. The payment in such cases is not made to an enemy, andit 
is no objection that the agent may possibly remit the money to his prim 
cipal; if he should do so, the offence is imputable to him, and not to the 
person paying him the money. 

The same Judge again recognized the right of the agent to act for his 
principal, though an alien enemy, in the case of Denniston v. Jmbise3 
Wash. C. C. Rep. page 396. And in the very case of Griswold v. Wat 
dington, relied on by the plaintiff in support of a contrary doctrine, Chan 
cellor Kent, at page 486, 16 Johns’ Reports, quotes with approbation fie 
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Ra two cases : just referred to, and admits that if a creditor, though a subject 


ofthe enemy, have a known agent here, the payment may be made to him, 


&, _ glthough the agent cannot lawfully remit the money to his principal. 





Tt isclear then, from these authorities, that the agency of Gagnet was 
not, as supposed by counsel for the plaintiffs, dissolved, or even suspended 

the occurrence of the late war. 

We conclude then, that there was no error in allowing Gagnet to vote 
on the twenty shares of McIntire, and on the forty shares of Gulbert. 

The twenty-five votes of Llambias and five of Surgi, if. conceded to 
the plaintiffs, would not affect our decision. 

For, of the nine defendants, all received 1013 votes or more, except J. 
L. Gubernator, who only received 963. 

Deduct from 1013 the forty shares on votes standing in the name of R. 
M. Davis, President, and illegally voted upon by Gagnet, and the five 
voted on by him for Surgi, there still remains for the defendants (Guber- 
nator alone excepted) a total of 968 votes. 

Seven of the defendants received 916 votes; one 913, and another, B. 
Saloy, 934. 

Add to 916 the 25 votes claimed for Llambias and five for Surgi, we 
have a total of 946, which is insufficient to change the result as to eight 
of the plaintiffs. But the vote in favor of Gubernator, being reduced*by 
our rulings to 923, and B. Saloy, having received the highest number of 
yotes cast for any of the candidates except eight of the plaintiffs, should 
have been returned as duly elected. 

Itis therefore ordered, adjudged and decreed, that the judgment of 
the lower Court, in so far as relates to J. L. Gubernator, be reversed; he 
not having been elected one of the directors of the Carondelet Canal and 
Navigation Company of New Orleans at the election held in January last; 
that B. Saloy be recognized as having been duly elected at that date as 
director of said company, and entitled as such to the rights and privileges 
of the office; that the costs of these proceedings in this Court, and in the 
lower Court, be paid by J. L. Gubernator, in the proportion of one-ninth 
of the whole; that in other respects, the judgment of the lower Court be 
affirmed, the costs of appeal, exclusive of those decreed against Guber- 
nator to be paid by the appellants, excepting B. Saloy, the costs of whose 
application are to be paid as aforesaid, by Gubernator. 





No. 1051.—D. G. Tuomas v. Toompson & BARNEs. 


Where defendants sold goods for account of plaintiff, and received in payment Confederate notes, 
without plaintiff's authorization to do so, they will be liable to him for the proceeds of the sale in 
legal currency. 


PPEAL from the Sixth District Court of New Orleans, Duplantier. J. 
J. H. New, for plaintiff and appellee. E. W. Huntington, for defen- 
dants and appellants. 
Lasavve, J. The plaintiff claims of the defendants $357 15, net pro- 
ceeds of sales of butter as per account rendered 26th March, 1862. 
The defendants pleaded the general issue. They admit that they 
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received and sold for account of plaintiff sixteen tubs of butter, 
$357 15, but that the sale was made for Confederate notes of the late go. 
called Confederate States of America, which at that time were current in 
this city, and that said notes were tendered by them in paymentof, — 
draft drawn on them by the plaintiff for the amount of said Proceeds, i 
and that they were refused, and that they have always been ready to 
settle with plaintiff, in manner and form as they have herein aboye 
alleged. . ‘ 

Judgment was rendered for plaintiff, and the defendants have appealed, _ 

According to the settled jurisprudence of this State, in regard to Con. 
federate notes, it is evident that the defendants, under their own allega. . 
tions, admitting them to be true, are liable to the plaintiff. 


Judgment affirmed, with costs. 





Nos. 1066 & 856.—Succession or Mrs. T. Bacnemi. 


Where a succession of the wife has been regularly opened and administered, and a tableau of distri. 
bution among the creditors and heirs has been filed and homologated, the heirs can only claim 
the residue after deducting the amount of the succession liabilities and expenses incurred in the 
administration. 

If the heirs have a judgment for their paraphernal rights against the estate of their deceased mother, 
such judgment is subject to a reduction to the extent of the legitimate charges against the suc 
cession; and the administrator cannot be required to pay more. 


PPEAL from the Second District of New Orleans, Thomas, J. 
sk J.J. E. Planchard, for appellee. EF. Bermudez, for appellant. 


Insuzy, J. With a view to coerce payment of the judgment obtained 
by the heirs of the deceased for the paraphernal rights of their mother, — 
amounting to $2,353 91, they have taken a rule on the administrator to — 
show cause why execution should not issue against him therefor. : 

The defence by the administrator set up is, that after deducting from — 
that sum the amount of the succession liabilities $1,036 95, the balance — 
remaining, increased by the share of the deceased in the community resi- 7 
due $120 41, and so forming an aggregate of $1,437 37, constitutes the 
only funds, which after the payment of certain charges there against, he 
is ready and willing to pay over to them. 

By the tableau filed in the District Court, which, after due legal notice — 
was regularly homologated, the succession of the deceased was charged — 
with certain liabilities, such as the cost of a tomb for her, her funeral © 
expenses and other items, for which the heirs now object to. 

Their objection to these items as succession debts, which they evidently 
are, is clearly untenable; besides, as they merely opposed the tableau in 
one particular only, without in any manner contesting the correctnessof | 
these items as charged in the tableau, the decree of homologation thereof — 
has closed the door against any objection which they now urge. 

The heirs are entitled to nothing beyond the residue of their mothers 
succession, and the administrator cannot be required to pay more 
them. 

It is therefore ordered, adjudged and decreed, that the judgmentof 
the lower Court be reversed; and it is further ordered, adjudged and — 
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decreed, that the rule herein taken, on June 28th, 1866, be made so far 
absolute that the administrator be and he is hereby required to pay over 
tothe plaintiffs therein, the said sum of fourteen hundred and thirty- 
seven dollars and thirty-seven cents, after deducting therefrom such costs 

and charges as have been incurred since the filing of the tableau of die- 
pietion. © and that appellees pay costs in both courts. 
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No. 1032.—Jacos Burckerr, Agent, » Wit11am Hopson.—Joun B. 
CHANDLER, Intervenor. 


The answers of a party interrogated on facts and articles form a part of the pleadings, and make a 
part of the record, and either party may use them without formally introducing them in evidence. 

Where articles of merchandise have been sold fer cash and delivered, but not paid for, and a third 
party has attached them in the hands of the purchaser, the vendor may have the attachment set 
aside, and recover back the goods, if he make demand and identify the object sold within eight 
days from the day of delivery. ©. C. 3196. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Breaux & Fenner, for plaintiff and appellee. Marr & Foute, for in- 
tervenor and appellant. ; 

Lapavve, J. The plaintiff, claiming of the defendant, a non-resident, 
the sum of $307 15, obtained a writ of attachment, under which certain 
goods and merchandise, and three bales of cotton, were attached as the 
property of the defendant. John B. Chandler was also made garnishee 
to the proceedings, and cited as such, and ordered to answer certain inter- 
rogatories annexed to the petition. . 

The said John B. Chandler came in Court as intervenor and third 
opponent, alleging, in substance, that the goods and merchandise attached 
had been sold by him to the defendant, to be paid for in cash, amounting 
to $337 49; that said goods were delivered to the N. O., J. & G. N. BR. R. 
Oo., as'carriers, within the last eight days, to wit: on the 12th January, 
1866, to Le conveyed to the defendant in the State of Mississippi, and 
that the same were seized in this case; that the price of said goods is still 
due and unpaid; that he has the privilege of the vendor on said goods, 
and the right to reclaim possession of them for indemnity. In a supple- 
mental petition, the intervenor also alleged that the three bales of cotton 
attached were his property, and the defendant has no title whatever to 
the same. He prays accordingly. 

The Court below, after hearing the parties, dismissed intervenor’s 
demand and gave judgment for plaintiff, with privilege on the property 
attuched. 

The intervenor took this appeal. 

The plaintiff annexed to his petition, and propounded the following 
interrogatories to the garnishee: 

Ist. Have you in your possession or under your control, or had you at 
the time of service of these interrogatories, or since, any moneys, goods, 
rights, credits or property of any kind belonging to W. Hopson, or in 
which he has an interest ? 

2d. Are you indebted, or were you atthe time of service of these 
62 
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interrogatories, or since, indebted in any amount or on any account, to 
W. Hopson ? 

Does not the amount of said debt exceed three hundred and seven dol. 
lars and fifteen cents ? 

To which he answered as follows: 

To the first interrogatory, respondent answers, Ist: to each and every 
clause of said interrogatory and part thereof, respondent answers, No, 

To the second interrogatory respondent answers, to each and every 
part of this interrogatory, respondent answers, No. And here, respondent 
will state that the defendant, Hopson, has been indebted to him, respon- 
dent, since December, 1865, for goods and merchandise, and cash 
advanced, all of which was sold, and cash advanced, under the express 
understanding and stipulation that he (Hopson) should immediately pay 
for the same, and reimburse respondent in cash, or its equivalent in cot- 
ton; respondent refers to the account annexed, marked A, as part of his 
answer hereto. 

On the 11th and 13th of January, 1866, in accordance with. the agree- 
ment aforesaid, and failing to pay respondent in cash, Hopson sent to 
your respondent three bales of cotton, to be applied to the payment of 
his account in lieu of cash, as herein before stated and explained. And’ 
further, after deducting the fullest market value of said three bales of 
cotton, Hopson, the defendant, is now indebted unto respondent in asum 
exceeding $500, now due, and owing under the contract and agreement 
above set forth. Respondent states that these three bales of cotton were 
delivered by respondent to his factors, J. L. Lee & Co., for sale on his 
account, and were seized by the sheriff in said factors’ hands, in the 
above case. 

Account annexed— 











** W. Hopson, in account with.....................08- J. B. CHanpiar. 
December 6—Invoice rendered..............0. cece eee eeees $1,099 78 

es RP rrr me rae me nery ees 59 55 

$6 19—Imvoice rendered.............ccccecccceceees 90 05 

ee es “ oF \Geepraiicéeinss maitiinke cia aa ee 617 

$1,255 50 

December 6—By cash............ 00. ec cece cece eee e eee teees 200 00 
$1,055 50 


‘* By three bales of cotton, received January 11th and 13th.” 

The answers, by the garnishee to the interrogatories, have not been 
excepted to, nor were they offered in evidence, and the plaintiff contends 
that they are not before us as evidence. The answers of a party interro- 
gated on facts and articles form a part of the pleadings, and make a part 
of the record, and either party may use them without formally introdue- 
ing them in evidence. 5 N.S. 179. 9R. 19. Augustus Walker v. Etienne 
Oillavaso, not yet reported. Chandler, garnishee and intervenor, claims 
the three bales of cotton as owner, and we are satisfied by his own an- 
swers to the interrogatories, that they belonged to the defendant, William 
Hopson, who had sent them to the intervenor to be sold on his account, 
and the proceeds to be placed to his credit; there was no price agreed 
on, and the cotton was not weighed; it remained at the risk of Hopson. 
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G. C., Arts. 2414, 2434. If the cotton had been destroyed by fire, how 
could Hopson have claimed credit for the value; there was no price 
agreed on, and the weight was not known? It was not a dation en payment 
for any specific sum. At the foot of the account is the following memo- 
randum : 

« By three bales of cotton, received January 11th and 13th,” no amount 
js carried out as a credit; it is clear that the credit to be given depended 
upon the sale yet to be made. 

Had the intervenor claimed a privilege it would have presented another 
very different question; but he claims the ownership. We are of opinion 
that Hopson was owner of the cotton when it was attached. 

Asto the other goods and merchandise attached, we are of opinion, 
from the evidence, that the intervenor was the vendor, and had a privilege 
as such; and, that having identified the said goods, and claimed them 
within eight days of the delivery, he is legally entitled to claim them 
back in kind, under Article 3196 of Civil Code. 

It is therefore ordered, adjudged and decreed, that the judgment ap- 
pealed from be amended as follows: That the attachment on the goods 
and merchandise (other than the three bales of cotton) be dissolved, and 
that said goods and merchandise be delivered back to the intervenor ; 
that the judgment as amended be affirmed, the plaintiff and appellee to 
pay the costs of this uppeal. 


bw 











“ No. 1052.—Patipe Devor & Co. v. E. Marx. 


The prescription of one year, under Article 3501 of the C. C., does not apply in an action against a 
n-gotiorum gestor to enforce a quasi contract. 

A new trial will not be granted on the ground of newly discovered evidence, when the alleged newly 
discovered evidence, if offerred, would be inadmissible under the pleadings. 

Where the Court below has exercised a sound, Jegal discretion in overruling a motion for a new trial 
the Supreme Court will not interfere. 

A contract made in 1862, between French subjects residing in France, on the one side, and persons 
residing within the rebel lines, and within the limits of the insurrectionary States of the United 
States, on the other, was not a traffic between enemies forbidden by the law of nations, the Presi- 
dent’s proclamation or the acts of Congress. 

The proclamation of the President of the United States, and the acts of Congress,approved July 13th, 
1861, only interdicted and prohibited commercial intercourse as unlawful, between the inhabitants 
of the eleven States named on the one side, and the citizens of the rest of the United States, on 
the other side. 12 U. 8. Statutes at Large, 1862. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Buchanan & Gilmore, for plaintiffs and appellees. E.W. Huntington 
and W. H. Hunt, for defendant and appellant. 

Instey, J. The plaintiffs, residents of Havre, France, purchased 
through their agent, John Gauche, of New Orleans, at Woodville, Miss., 
from E. Marx & Co., 59 bales of cotton, and from M. Simon & Co., 10 
bales. 

These purchases were made in the latter part of March, 1862, and the 
invoices in evidence are dated the 1st April, 1862. 

The weight of the 69 bales, thus purchased, was 30,027 pounds, and 
the cotton was paid for. 

Marx & Co. stored this cotton in the warehouse of Jacob Shlessinger, 
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at: Woodville, on the 1st April, 1862, and Marx & Co., by a letter dated 
. 2d April, 1862, advised Gauche thereof. 

Invoices of the 69 bales of cotton, thus stood in Woodville for the 
account of the plaintiffs, with proof of ownership annexed, were depo. 
, Sited in the archives of the French Consulate in New Orleans, on the 6th 
of April, 1862, and the French Consul certified the same to be French 
property. 

This cotton remained stored in Schlessinger’s warehouse until some time 
in the year 1863, when the defendants, acting as the self-constituted agents 
of the owners, removed the cotton from the warehouse to a plantation 
some three miles distant, belonging to one Netterville, where they re. 
mained for a period of time, which the evidence does not determine, 

.- By a letter dated 26th July, 1864, the defendants informed Gauche 
that they still had control of the cotton at the place to which it had been 
removed, and Marx therein tells Gauche that he has an offer for the cot- 
ton of twenty-five cents a pound, in Louisiana State Bank notes, and 
advises Gauche to authorize him to accept the offer, as ‘‘ I see no prospect 
of removing it.” 

The letter concludes by requesting Gauche to instruct the writer what 
he shall do. 

Gauche gave no authority to sell the cotton, and heard no more of it 
till informed by one Leob, that Marx had sold the cotton. 

In December, 1865, the defendant had an interview with Gauche in New 
Orleans, and informed him that he had sold the cotton in question, but 
did not say to whom, or the price he had received for it. 

Marx, the defendant, was brought into Court by personal service of 
citation, on the 20th January, 1866. 

The plaintiffs claim their cotton, 30,027 pounds, or its value, stated 
and proved to be worth fifty cents per pound, its value when the suit was 
brought. 

The defence set up is, Ist: a general denial; 2d, a denial that plaintiffs 
were the owners of the cotton; and 3d, plaintiff could not legally acquire 
property within the rebel lines, on the 1st April, 1862, and upon these 
issues the case was tried in the Court below. After the cause had been 
submitted for decision, the defendant filed a plea of prescription of one 
year in bar of the action, which was properly overruled by the Court 
below, as the action is evidently against a negotiorum gestor in a quasi 
contract, and is governed by Article 3508, and not by Article 3501, C. C. 

The District Court, having rendered judgment in favor of the plaintiffs 
for the value of the cotton as prayed for by them in the alternative, the 
defendant made an application for a new trial upon the ground of newly 
discovered evidence, which he based upon an affidavit extant upon the 
record. 

This affidavit declares that defendant can prove by two witnesses, Loeb 
and Stewart, that the cotton sued for by the plaintiff was in part destroyed 
while being hauled from Woodville to Netterville’s, and that the only part 
of the same saved was thirteen bales, weighing 5,962 pounds, which was 
all that came into the possession of the defendant, and for which he can 

sbe held responsible. No such defence as this was pleaded in the defen- 
dants’ answer; and a new trial will not be granted to prove what has not 
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‘peen pleaded. Landry v. Banquin, 17 La. 84. Cow v. Bethaney, 10 
Ia. 156. 

Another ground was urged in support of the application for a new 
trial, to wit: that the judgment does not conform to the prayer of the 
plaintiffs’ petition. It was proved on the trial, that the sixty-nine bales 
which the defendants had taken possession of, had been sold by him, and 
gone out of his hands. A judgment for the delivery of the cotton would, 
therefore, have been nugatory. 

This Court will not interfere when, as in the present case, the Court 
below has exercised a sound, legal discretion, in overruling an application 
for a new trial. 6 An. 753. 2 An. 265. 10 Rob. 57. 

The plaintiffs’ title to and ownership of the cotton, its value when the 
suit was brought, and the defendants’ liability to the plaintiffs for that 
value, are clearly established, unless when the plaintiffs purchased the 
cotton they were not in a condition legally to acquire property within the 
rebel lines. The argument of the plaintiffs on this plea, set up by the 
defendant, meets the concurrence of this Court. They say, ‘‘ the plain- 
tiffs, French subjects, residents in France, bought on the Ist of April, 
1862, through their agent, John Gauche, a resident of New Orleans, from 
Marx & Co., and Simon & Co., residents of Woodville, Miss., sixty-nine 
bales of cotton, then being in Woodville. 

Both Woodville and New Orleans were, on the 1st April, 1862, within 
the rebel lines. New Orleans was captured and occupied by the Federal 
forces on the 25th of April, 1862, and Woodville not until the end of the 
war, in March or April, 1865. 

Atthe date of the purchase a state of war existed, but both buyer and 
seller were on the same side of the hostile lines. It was not a traffic 
between enemies forbidden by the law of nations, nor by the President’s 
proclamations and the acts of Congress. There is no principle of the 
law of nations better settled, than that no traffic or commercial contract 
can lawfully subsist between the inhabitants of one or two belligerent 
States and those of the other , belligerent State. Kent’s Commentaries, 
vol, 1, pp. 74, 77. 

The doctrine, respecting the illegality of any commercial intercourse 
between two nations at war, was extensively received and settled in the 
leading case of Griswold vy. Waddington, 15 and 16 Johnson’s New York 
Reports. See also Scholefield v. Eichelberger, 7 Peters, 586. But this doc- 
trine is not applicable to the contracts for the purchase of cotton involved 
in the present controversy. The proclamation of the President of the 
United States of the 16th of August, 1861, is the authentic and official 
guide for the ascertainment of the geographical lines which separated the 
hostile parties during the late civil war and rebellion. 

In that proclamation, President Lincoln declares, in pursuance of the 
5th section of an act of Congress, approved July 13th, 1861, (12th U. 8. 
Statutes at Large) that the inhabitants of eleven States named, (including 
Mississippi and Louisiana) are in a state of insurrection against the 
United States, and that all commercial intercourse between those States 
and their inhabitants, on the one side, and the citizens of other States, and 
other parts of the United States, on the other side, is unlawful, and Will 
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remain unlawful until such insurrection shall cease, or has been sup: 
pressed. 12th U. S. Stat. at Large, 1262. 

The words of the act of Congress, referred to in this proclamation, are 3 
as follows: 

** And thereupon” (the proclamation of the President) all commercial 
intercourse between the same (the proclaimed States) and the citizens of the 
rest of the United States shall cease, and be unlawful, so long as such condition 
o&f hostility shall continue.” The difference of expression between the aét 
of Congress and the President’s proclamation, is not material. Commer. 
cial intercourse between the citizens of Louisiana or resident citizens of 
France, on the one side, and citizens of Mississippi on the other, in the 
month of April, 1862, was, therefore, clearly not unlawful. 

For the reasons by the District Court, and those now by us assigned, 
it is ordered, adjudged and decreed that the judgment of the District 
Court be and the same is hereby affirmed, at the costs of the appellant, 


Rehearing refused. 


Nos. 904 & 905.—Successton or J. C. P. WEDERSTRANDT. 


J. C. P. Wederstrandt owned a plantation in the parish of Plaquemines, La., which he left in charge 
of Pierre Cazenave, his agent and factor, and went to New York in 1863, where he died in the 
month of February, 1864. Previous to his death he made a will, wherein he appointed Pierre 
Cazenave (his agent) testamentary executor of his succession, who qualified as such on the 19th 
of March, 1864; prior to the time the executor qualified, a crop was planted, and ina growing 
condition under his direction as agent; the agent,on becoming the executor, continued the 
working of the crop through the season, with the full knowledge of the creditors and legatees: 
Held—That whatever the executor has necessarily paid out in carrying on the plantation should 
be allowed in the settlement of his accounts. 

The fact that he did not call a meeting of the creditors under Article 1160, C. C., cannot throw upon 
him all the expenses incurred in good faith, and make him at the same time pay over the pro- 
ceeds of the crop. 

Where the executor of an estate has filed an account of his administration, and all the credits are 
admitted, and ali the debits are denied, and the account appears to be fair and reasonable, the 
presumption is in favor of the executor, who is an officer of the Court, and positive and direct 
proof of every item is not required. 


PPEAL from the Second District Court of New Orleaus, Thomas, J. 
C. Roselius, and Budd & Lambert, for executor. Buchanan é Gil 
more, and C. N. Morse, for Mrs. Isaac E. Morse. J. Ad. Rozier, for Mm. 
Johnson, Mrs. Smith, and Miss E. Boyce. 

Howetz, J. On the 18th of March, 1865, Pierre Cazenave, testamen- 
tary executor, filed a provisional account, to which various oppositions 
were made, and from a judgment disposing thereof an appeal has been 
taken by all the opponents except one, who asks its affirmance. Only 
such grounds of opposition will be examined as have been urged before 
us, according to the rules of this Court. 

I. The accounts of disbursements and expenses in carrying on a large 
plantation, in the parish of Plaquemines, are vpposed on the grounds 
that the executor was without legal warrant to work the said plantation, 
but he should have sold or rented the property. 

The testator, it seems, left here in the spring of 1863, leaving Cazenave, 
his agent and factor, and died in New York 9th February, 1864, having 
made a will, appointing said Cazenave his executor. 
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“The evidence does not show that the plantation could have been advan- 
tageously leased after the death of the owner. An application to rent it 
was made prior to that event, but Cazenave, the agent, being without 
authority, declined, and the applicant refused to wait until the authority 
gould be obtained. The executor qualified on 19th March, 1864, at which 
time the plantation was under cultivation in accordance with the previous 
instructions and wishes of the owner, and with every prospect of realizing 
a large revenue. 

It appeared then to be to the interest of the creditors and legatees that 
acrop should be made, and no objection seems to have been suggested 
until after the crop was materially damaged in the summer and fall. The 
parties now opposing had their remedy, but they chose to remain silent, 
and to acquiesce in the course pursued by the executor. The fact that 
he did not call a meeting of the creditors under Article 1160, C. C., cannot 
throw upon him all the expenses incurred in good faith, and make him at 
the same time pay over the proceeds of the crop. Whatever he has 
necessarily paid out in carrying on the plantation should be allowed. It 
is urged, however, that these disbursements have not been satisfacterily 
proven. All credits in the accounts are admitted, and all the debits de- 
nied. Under such a general objection, we think, that where the account 
appears to be fair and reasonable, the presumption is in favor of the 
executor, who is an officer of the Court, and that the positive and direct 
proof of every item is not required. The clerk of the executor testifies 
positively to the correctness of the accounts, in this instance, and we find 
in the record several orders of Courts, authorizing purchases and pay- 
ments, and many vouchers sustaining various items, which, together are 
sufficient, in our opinion, to sustain said accounts, in the absence of spe- 
cific oppositions. The items, $1,807 88 and $1,460 60, are properly 
allowed. The item of $27,817 55, opposed in the same manner, is the 
total indebtedness of the deceased to his factor, Cazenave, ‘‘as per ac- 
count current rendered,” up to 1st March, 1864, and interest to date of 
filing the tableau, and is reduced by credits to $7,381 56, balance due. 
In a letter written by the deceased on 18th November, 1863, he states his 
indebtedness to Cazenave, on Ist May preceding, to be about $21,000, 
which, with other evidence, including memoranda of instructions and 
letters from deceased to Cazenave, and the rule relating to the ‘“‘ stated 
accounts” of commission merchants, will authorize the allowance of this 
balance. No special objection is made to any item in this account cur- 
rent, which is in evidence, and to the correctness of all the items of which 
the clerk testifies from personal knowledge. 

I. The item of $1,109 78, ‘due by Mr. and Mrs. Morse,” was stricken 
out on the opposition of the said Mrs. Morse, based on the ground that 
she is a creditor instead of a debtor to the estate, and entitle to the money 
received by the executor from J. Grassin for rent, under the written con- 
sent of the deceased. 

The item is composed of $600, for two months’ rent of house 157 Camp 
street; $175 rent received from J.Grassin, and $334 78, sundries furnished 
Mr. Morse and family. 

The other opponents also object to this item, on the ground that it 
should be charged to the executor. 
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The written consent referred to, and dated in March, 18638, is to the 
effect that Mrs. Morse should occupy the residence of the deceased, ] 
the rent of $100 a month be considered an equivalent for the interest 
on his note for $15,000 held by her. The interest is credited on the hote ‘ 
up to Ist January, 1864, and Mrs. Morse, the holder, is credited in the 
tableau for the interest thereon from said date to filing the tablean in 
1865. The rent claimed is for ten months, ending on 30th November, 
1864, at $60 per month; that is, for the period intervening between the 
death of the deceased and the sale of the said house. “a 

The agreement, therefore, if of any binding effect, does not apply, ang _ 
getting credit for the interest, there is no good reason why she should not _ 
pay the rent, which is claimed for a much less amount than stipulated in _ 
the written consent or agreement. As to the rent received from Graggin _ 
for store, the consent of the decedent was conditioned, that Mrs, Morse 
should credit the amount received on the said note held by her, which ig 
not done, and she must, consequently, account for the same, the amount 
of which is not disputed. 

We think; therefore, the probate Judge erred in striking these two 
sums from the account; but we agree with him as to the third item. The 
value of the articles furnished to Mr. and Mrs. Morse was compensated 
by the services rendered by Mr. Morse on the plantation. No objection 
was made to the proof of such services as an equivalent to the charge, 

ILI. Opposition is made toa note for $17,000, in favor of Bank of 
Louisiana, secured by mortgage on the residence in New Orleans, and 
held by Mrs. Morse, on the ground that she purchased the note for one- 
third of its amount, and being a universal legatee must be deemed 
a negotiorum gestor in the purchase, and not be permitted to benefit 
herself to the prejudice of her co-legatees. To this it is successfully 
replied, that without proof of an intention to act in such character, Mr, 
Morse, although a legatee in a succession insolvent ab initio, must be 
viewed as any other purchaser of the note, and as much entitled to its 
payment as if the bank had given it to her. She obtained a valid title 
to it, and its appearance in the tableau is correct. The succession is 
credited with the price of the mortgaged property, and charged with the 
amount of this note, to be paid to Mrs. Morse, and the surplus of the 
price, thus balancing the entry, and showing the destination of the pro- 
ceeds or price. 

It is therefore ordered, that the judgment appealed from, be set aside, 
so far as it sustains the opposition of Mrs. Isaac E. Morse, and it is now 
ordered that her said opposition be so far maintained only as to strike 
from the ‘‘ item due by Mr. and Mrs. Morse,” the sum of $334 78, “amount 
of bill of sundries delivered to them from Harlom plantation,” and that 
as thus amended, the judgment be affirmed. 

Costs of appeal to be paid by Mrs. I. E. Morse, appellee. 
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No. 892.—Mezexins, Keniry & Co. v. Toerr Creprrors. 


Whe exercise by Congress of the constitutional power, vested in them to establish a uniform system 
of bankruptcy, repeals the insolvent laws of each particular State. 

The United States bankrupt law does not, however, divest the State Courts of the jurisdiction 
necessary to the final administration of the estate of an insolvent who had made a surrender 
previous to its passage 


PPEAL from the Third District Court of New Orleans, Fellowes, J. 
Buchanan & Gilmore, for plaintiffs and appellees. Whitaker & Fel- 
lows, for appellants. l 

Instzy, J. This case presents the first application by this tribunal of 
the act of Congress, approved 2d March, 1867, entitled ‘‘ an act to estab- 
lish a uniform system of bankruptcy throughout the United States.” 

By the 50th section of that act, it is in force for certain purposes from 
the date of its approval. 

The legal effect of this exercise by Congress of a power vested by the 
Constitution of the United States, is to repeal the insolvent laws of each 
particular State. Sturges v. Crowninshield, 4 Wheat. 122; Clarke v. Ro- 
sembu, 5 Rob. 27; Beach v. Miller, 15 An. 602. Story on the Constitution, 

1114. 

' And this well-settled doctrine received a legislative sanction in Louisi- 
ana by the act of the 27th March, 1843, to revive the insolvent laws of 
Louisiana, an act passed immediately after the repeal by Congress of the 
United States Bankrupt Act of 1841. 

Has this Court jurisdiction to decree, as it is asked to do by the appel- 
lant, that this cause be remanded to be proceeded with as a cessio bonorum, 
notwithstanding the repeal of the State insolvent laws ? 

The proceeding in the lower Court commenced by an application on 
the part of the plaintiffs, Meekins, Kelly & Co. for a respite, and the 
present appeal is taken by an opposing creditor from a judgment of the 
District Court, rendered in January, 1866, granting the respite. 

An examination of the vote given at the meeting of creditors, and a 
comparison of that vote and the schedule filed, have failed to satisfy us 
that there has been a legal majority in favor of the respite, and the pro- 
ceedings resolved themselves instantaneously into a cessio bonorum, which 
was accepted; and the acceptance of the cession vested all the property 
of the debtors in their creditors, and proceedings continue as if the ces- 
sion had been offered in the first instance. Art. 3065, La. Code. <Arce- 
naux ¥. His Creditors, 3 La., p. 38. 

In the case of West v. His Creditors, 5 Rob. 261, the doctrine is clearly 
announced, that the State tribunals were not deprived by the United 
States Bankrupt Law of any portion of their jurisdiction, necessary to 
the final administration of the estate of insolvents who had made a sur- 
render previous to its passage, and we consider this the settled jurispru- 
dence of the State. 8 Rob. 123. 4 An. 490. 15 An. 602. And that it 
is as applicable to the United States’ Bankrupt Act of 1867 as to that of 
1841, to which last act of Congress the decisions refer. 

63 
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It is therefore, for the reasons assigned, ordered, adjudged and decresd and ake 


that the judgment of the District Court be annulled, avoided andre 
versed ; it is further ordered, that the case be remanded, and that — | 
proceedings therein continue as if the cession had been offered in the _ 


first instance by the plaintiffs, costs in both courts to be paid by the 
insolvent estate. 


Rehearing refused. 





No. 1811.—SrerpHen WinpHam v. Davin CERF. 


Courts of justice will not iend assistance to enforce or annul contracts when the consideration is illegal 
and reprobated by law. 


PPEAL from the District Court, Parish of East Feliciana, Posey, J. 
J. McVea and J. H. Muse, for plaintiff. Breaux & Fenner, and W. 

F. Kernan, for defendant. 

Hyman, C.J. Plaintiff sued to have the sale of a tract of land, made 
by him to defendant, in 1865, annulled, on the ground of lesion. 

Defendant raised several grounds of objection to the suit, which we do 
not notice, as the plaintiff, in his petition, made an averment that deprives 
him of the aid of the Court in his attempt to set aside the sale. The 
averment is, that he received from the defendant as the consideration of 
the sale, the sum of ten thousand dollars in Confederate money, then 
greatly depreciated. 

The plaintiff, by so contracting, gave confidence and credit to written 


obligations isssued and used by rebels in carrying on war oan the — 


government. 

The fact that he did not receive a sufficient consideration for the Mad | 
sold by him to defendant, does not make the contract of sale any the less 
illegal. 

This “Court will not lend assistance, either to enforce or annul such 
contracts. 

Let the judgment of the District Court be reversed, and the snit be 
dismissed at plaintiff's costs. 





No. 144314.—Aupert A. Pray v. Frank Herser & H. Brass. 


Where a written obligation for money expresses a condition precedent to its payment, and the party 
on whom the condition is imposed, seeks to avoid payment on the ground of its failure, he must 
state that the failure was not through his fault or negligence. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
E. W. Huntington, for plaintiff and appellee. G. L. Bright, for de 
fendants and appellants. 
Hyman, C. J. This is a suit against defendants on a promissory note, 
drawn by Herber to the order of and endorsed by Blaese, payable on 
condition that Herber should be able to renew a lease of the ‘Wood 
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House,” in New Orleans, for two years. The defence is, the failure to 
obtain a renewal of the lease. The evidence shows that Herber could 
have obtained from the owner of the house a renewal of the lease for two 
years, for the price at which it had been rented. He chose not to do so, 
pat required a reduction of the price. 
Defendants have appealed from a judgment, condemning them to pay 
the amount of the note, interest thereon, and the cost of suit. 
Let the judgment be affirmed, at the costs of defendants. 


Howe, J., recused. 





No. 909:—Succession oF W. G. STEPHENS. 


The jurisdiction of the Second District Court of New Orleans, over the persons and property of 
minors. whose parents had died within its limits, and to whom it had appointed a tutor, who has 
since died, is not divested by the removal of the minors to another State. 

Where minors have removed to another State, after the death of their tutor in this State, and guar- 
dians have been appointed thereto by competent judicial] authority, such appointments will not be 
recognized by the Probate Court of this State having jurisdiction of the miaor’s property. They 
must qualify as tutors to the minors, according to the laws of this State, before they can sue for 
or obtain possession of the property of the minors. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
Durant & Hornor, for appellant. 

Lazavve, J. Thisis an appeal taken from a judgment of the lower 
Court, refusing to recognize the petitioners as guardians, respectively, of 
Geo, W. Stephens, aged about nineteen years, and Catherine Stephens, a 
girl aged about twelve years. This is an ex parte application, which was 
passed upon by the Judge on the face of the petition and letters of guar- 
dianship issued out of this State. 

The petition reads)thus: 

“The petition of Meloin Stephens, who resides in the State of New 
York, and of Susan M. Hawley, a single woman, who resides in Tecum- 
seth, in the State of Michigan, respectfully shows that William G. Ste- 
phens, a resident of this city, died on the 25th of November, 1861, and 
his succession was opened on the 10th of December, 1861, under No. 
18,595 of the docket; that Gideon Stephens was appointed and qualified 
administrator thereof, and the proceedings still pending, and the succes- 
sion unliquidated and unsettled; that at the time of his death, Wm. G. 
Stephens was a widower, having been twice married, first to Catherine 
Hawley, of the State of New York, and recently to —-_-———_ of the 
city of New Orleans, and by his first marriage, the said Stephens had 
two children, a boy named Geo. W. Stephens, now aged about nineteen 
years, and a girl named Catherine Stephens, now aged about twelve 
years; that these minors were, upon consultation with and consent of 
the relations of the deceased, and for the advantage and benefit of the 
said minors, taken from the city of New Orleans; and the boy, George, 
domiciled in the family of Nathan Stephens, in New York, where hestill 
is,and the girl, Catherine Stephens, domiciliated in Tecumseth, Michigan, 
where she still is: 
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‘‘The said Nathan Stephens, being the brother of the deceased, and the 
said Susan M. Hawley, the sister of the first wife, and maternal auntof 
Catherine, her ward; and that this removal of the minors was effected ip 
the month of June, 1862; that these minors are the sole heirs of the 
deceased, the issue of the first marriage, and there was no issue of 
second marriage; that on the 25th of April, 1864, Gideon Stephens, a4. 
ministrator, and the father of the deceased, convoked a meeting of the 
family, under whose recommendation the Court appointed by virtue of 
the fourth section of the act of 15th March, 1855, M. H. Flanagan, tutor, 
and Thomas H. Burke, under-tutor, who were both regularly qualified; 
that subsequently, to wit: on the ———-— 1864, the said Flanagan died, 
and these minors have been left without a tutor ever since that date in 
Louisiana. 

‘¢‘Petitioners show that to obviate these embarrassments in the settlement 
of this succession, one of them, to wit: Melven Stephens has obtained 
letters of guardianship for the minor, George W. Stephens,’ from the 
Surrogate of King’s county, New York, under date of the 26th December, 
1865, and petitioner, Susan M. Hawley, obtained letters of guardianship 
for the minor, Catherine, from the Probate Court for the county of Jack- 
son, both of which are made part hereof, from which it appears that both 
petitioners have been duly appointed and qualified according to the laws 
of the State where the appointments were made, and where the minors 
reside. 

‘** Wherefore, petitioners pray that they be recognized as guardians of 
the said minors, and as such, entitled to sue for and recover any property, 
rights or credits belonging to the said minors in this State, and relieved 
from the necessity of qualifying as tutors of said minors, according to 
the laws of this State, and they pray for general relief.” 

Af the foot of the petition, all the facts and allegations contained in 
said petition, are sworn to by one of the petitioners. 

The letters of guardianship are found in the record, and show the 
appointments of tutors as made, respectively, in the States of New York 
and Michigan. 

The Court below rendered judgment that the prayer of the petition be 
not granted. 

The petitioners appealed. 

This case involves a question of jurisdiction, which must be tested by 
fixing the domicile of the minors. 

It is well settled that the domicile of the tutor is that of the minor, 
Civil Code, Art. 48. 2R. 160. 14 A. 565. W.G. Stephens, the father 
of the minors, was a resident of and died in the city of New Orleans, on 
the 25th November, 1861, and his succession opened on the 10th Decem- 
ber, 1861; he left at his death the said minors, to whom M. H. Flanagan 
was duly appointed and qualified as tutor, and he subsequently died in’ 
1864, and the minors remained without a tutor. The petitioners subse 
quently caused themselves to be respectively appointed in the States of 
New York and Michigan. 

These minors were removed from this State by their relations in June, 
1864. 

It is clear that the domicile of their father and of their deceased tutor, 
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, was in this city, where they were left unprovided with tutor, by 
the death of Flanagan. Their domicile was then here, and the question 
js: did their removal from this State, change and remove also their domi- 
cile, and divest the Court of New Orleans of its jurisdiction over their 
persons and property ? We think not: the tutorship was opened and 
vacated here, where their tutor resided at the time of his death, and no 
Courts, even in this State, had jurisdiction to fill the vacancy, except the 
probate Court of New Orleans. 13 A. 265. CO. C., Art. 289. The appoint- 
ments of petitioners are nullities. 

It is therefore ordered and decreed, that the judgment appealed from 
be affirmed, with costs. 








No. 1433.—Tue Srare, ex rel., Krarny, Buois & Co., v. Toe JupGE or 
THE Seconp Districr Court or New Ortzans, et al. 


This case involves only a question of fact. 


PPEAL from the Second District Court of New Orleans, Thomas, J. 
A G. L. Bright, for Kearny, Blois & Co. 


Reporter.—The facts are stated in the opinion of the Court. 

Howet, J. This is an application fora writ of prohibition against the 
Judge of the Second District Court of New Orleans, and the plaintiff, in 
the suit of Alfred Penn v. Kearny, Blois & Co., in which a suspensive 
appeal was granted to the defendants, on furnishing a bond with good 
and solvent security, in the sum of $13,000. 

On a rule taken by the plaintiff to set aside the appeal, on the ground 
of the insufficiency of the sureties, the appeal was declared to be devolu- 
tive only, and to correct this alleged error of the District Judge, and 
prevent the issuing of an execution on the judgment, this proceeding is 
had. . 

The question presented to us is one of fact only, which is: Does the 
evidence show the sureties to be sufficient and solvent ? 

The first surety, James O. Nixon, states, that after paying all his debts 
there would be a sufficient amount of his property left to pay the amount 
of this bond. He estimates his debts at about $130,000, and his assets at 
$295,000; and yet the District Judge considered him to be an insufficient 
surety for $13,000. Where such disparity exists, there must be grave 
reasons for doubting the surety. 

The estimate of his property, as witness on the 8th June, 1867, is made 
as follows: He supposes that a certain piece of real estate, on Canal 
street, purchased by him for $575, would bring $10,000, on which there 
is a mortgage for $5,300; the materials of the Crescent office cost about 
$70,000; the ‘‘ good will” of said office would sell for $75,000; the State 
owes him about $80,000; nearly all of which is in warrants, the most of 
which are pledged; and book accounts due him to about $60,000, making 
in all the said sum of $295,000, being $165,000 more than his debts. 
Counsel for Penn contends that these estimates are palpably exaggerated 
and absurd, and refers to the suit of J. O. Nixon v. His Creditors, as 
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rebutting evidence, in which his assets on 22d August, 1865, are plasal : 
in the schedule at $282,981 29, and his liabilities at $88,193 56, showing ; 
an excess in favor of the insolvent of $194,787 73. 4 

We are to determine whether or not the surety has property now suff. 
cient to answer for the amount of the obligation. He says that he owes ; 
$130,000, which must be considered good against him; that thereisowing | 
to him $140,000; and besides this, he has the materials of the Crescent : 
office, which cost him about $70,000, and which we must presume he 
acquired since his surrender, in 1865. These sums, without incladi 
the ‘‘good will” of the Crescent office, $75,000, and the real 
$10,000, make $210,000 of assets to answer for $130,000 of debts, leaving 
a margin of $80,000. 

We have nothing before us to show that the materials are not worth 
what they cost, nor that the debts due the witness may not be realized. — 
We would be left to conjecture altogether in an attempt to fix any less 
value than that given by the witness, and we do not feel authorized to 
enter the fields of conjecture. It may be that his ideas of his own for. 
tune are greater than the reality, but we are not furnished with the 
standard by which to measure the difference, the ideal and real fortune, 
We must be guided by the law and the evidence. It is true, the record 
of insolvency shows a very large excess of assets over liabilities, butan 
inspection of the schedule shows that said assets consist principally of ac- 
counts and notes for their full amount, the aggregate being over $80,000, 
and due in a period of time extending back several years prior to June, © 
1862,and two claims for damagesamounting to $150,000, growing out of the — 
alleged suppression and sale of the Crescent newspaper, at about the last 
mentioned date. The record of insolvency does not enable us to deter. — 
mine how much the witness exaggerates the value of his present property, 3 
if it is exaggerated, and being of a date prior to the making of the bond, — 
cannot affect it. é 

There is no other rebutting evidence. If it be true, that J. O. Nixon ~ 
is the State Printer, we do not see how that fact will protect him, as sug- | 
gested, from the effect of his pledge of the State warrants, and which, if © 
made available, will, to that extent, diminish his debts, for which they ~ 
are pledged. There is no evidence as to the value of the said warrants, ~ 

Upon the whole, we are forced to the conclusion that the witness has 
shown that he has sufficient property, movable and immovable, after pay- 
ing his debts, to satisfy the bond of $13,000, and that there is not sufi- ~ 
cient evidence in this record to discredit him as to that fact. 

We think also, that the second surety, John Murphy, has shown 
property worth at least $2,500 to answer, to that amount for said bond, 
and strengthen tne security. a 

It is therefore ordered that the rule herein be made absolute, and that 
the Judge of the Second District Court of New Orleans, andAlfred Penn, be 
prohibited from proceeding further, in the case of Penn v. Kearny, Blois — 
& Co., during the pendency of the suspensive appeal therein. Thede ~ 
fendants herein to pay the costs of this proceeding. 
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No. 823.—H. Betxocg v. A. Doonzs anp A. PENENT. 


Plaintiff sues defendant for a settlement of the partnership account, and for damages against the 
managing partner. A third party intervenes, and claims a schooner as his own property, which 
he had purchased from the defendant, the managing partner, by notarial act, prior to the instita- 
tion of the suit. Plaintiff resists his demand on the grounds, Ist: that the act of sale was not 
recorded, as required by acts of Congress; 2d, that it is not expressed on the face of the act of sale 
that he acted for himself and partners; 3d, that the price was not a good one, and the purchaser had 
notice of the claims of the other partners. The notarial act of sale, which informed the intervenor 
of the interest of plaintiffs. also informed him that the legal title was in defendant, and that the 
defendants have full authority to sell the vessel: Held—That, under the terms of this agreement 
and authority, the transfer of the sch , by defendant to intervenor, of the legal title, carried 
with it the equitable title also. 





PPEAL from the Sixth District Court of New Orleans, Duplaniier, J. 
G. Schmidt, for plaintiff. C. W. Hornor, for intervenor. Paul 
Morphy, for curator ad hoc. 

Howe, J. This is a suit to dissolve a partnership, sell and distribute 
the proceeds of a vessel belonging to the partnership, and to recover 
damages from the managing partner for negligence, unskillfulness, etc. 
One of the defendants, A. Penent, joins the plaintiff in his demand. The 
other is represented by a curator ad hoc. 

The only question before us is raised on the intervention of Christoval 
Espinola, who claims the vessel as owner, by purchase for a valuable 
consideration from the defendant, A. Dhones, as sole owner, and having 
the right to sell. 

By a notarial act between the parties, Dhones, Bellocq and Penent, it 
is declared, that they are the joint owners of the schooner Glacier, 
bought and registered in the name of A. Dhones, who is appointed mas- 
ter, and vested with authority to sell, at his discretion, for ‘‘a good price.” 
On the 9th of August, 1864, he sold to the intervenor, by act, acknowl- 
edged before J. M. Day, Notary, and on the next day this suit was filed, 
and the schooner sequestered. Plaintiff, who alone complains of the 
judgment, contends that the title of the intervenor is not good, because 
it was not recorded as required by act of Congress, July 29th, 1850, (Stat. 
at Large, vol. 9, p. 440;) because there was no delivery; because it is not 
expressed on the face of the act of sale, that Dhones acted for himself 
and his partners; because the price was not a good one; and because the 
purchaser had notice of the claims of the other partners. 

We consider it necessary to examine the third and last grounds only, 
which may be thus stated: 

The intervenor, having knowledge through his agent, that Bellocq & 
Penent were partners, the act of sale to him by Dhones, in whom the 
legal title existed, should have expressed that he acted under his mandate 
in selling their interest. 

The rule invoked by plaintiff is undoubtedly correct: ‘ Nothing is 
better settled than the rule, that the purchaser with notice of a trust 
stands in no better situation than the seller, and it is equally settled that 
notice to the agent is notice to the principal.” 

But this rule, as quoted by plaintiff, appears in a dissenting opinion, 
and was not considered by a majority of the Supreme Court of the 
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United States, to apply to the case decided, which on this point jg 


quite. similar to the one now before us. See 2 Black., page 372. The 
notarial act which informed intervenor of the interest of Belloc ‘’ 
Penent, also informed that the legal title was in Dhones, and that the 
latter had full authority to sell the vessel. Under the peculiar terms of 
this agreement and authority, the transfer by Dhones of the legal title 
carried with it, in our opinion, the equitable title. The proof adduced 
by plaintiff of knowledge in the intervenor of his rights, is also proof of 
his authorization to transfer those rights, which were carried in the name 
of the transferrer. 

The evidence does not satisfy us, that the District Judge erred. 

It is therefore ordered that the judgment be affirmed, with costs, 


Rehearing refused. 


“~~ 








ans 


No. 1041.—Mary J. O’Gara v. Succession or J. L. Rrppetn, deceased, 


No greater alimony will be granted a bastard child than is shown to be necessary for its support. 
Should a larger sum become necessary, it is within the province of the Probate Court to grant it, 


PPEAL from Second District Court New Orleans, Théard, acting J. 
E. Filleul, for plaintiff and appellee. Carleton Hunt and R. Hunt, 
for appellant. 

Howe, J. This is a suit for alimony on behalf of an adulterous bag. 
tard, in which the only question presented is the amount which should 
be allowed—the right to alimony being admitted. 

After hearing evidence, the District Judge gave judgment, fixing the 
alimony at $40 per month, to be paid to plaintiff as tutrix of her child, 


until the further order of the Court; from which the representatives of 


the deceased have appealed. They contend that by law, an adulterous 
bastard is entitled to mere alimony, and that a monthly allowance of $3 
per month, as fixed by a written agreement between the deceased and 
plaintiff, js sufficient and liberal, considering the condition of the parties 
respectively. 

It is shown that the plaintiff is a seamstress, and very needy, and her 
child young and delicate; that the deceased left a widow and eight legiti- 
mate children, and an estate in this city. worth over $130,000, and that 
about a month or two before his death, in October, 1865, he entered into 
a written agreement with plaintiff, who then had two children, aged, 
respectively, twenty-four and nine months, to pay twenty-five dollars per 
month for each, payable quarterly in advance, until they obtained the 
age of twenty-one years. 


One witness says, that considering the condition in life of the defendani, ~ 


fifty dollars per month would not be too much. 

Another, who is the sister of the widow, says that twenty-five dollars 
a month is quite sufficient, and that it does not cost her fifty dollars per 
month to support her own three children. 

By alimony is meant what is necessary for the nourishment, lodging 
and support of the person claiming it, and in the case of a minor, it 
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includes education. It is to be granted in proportion to the wants of the 
person requiring it, and the circumstances of those who are to pay it. 
0. C., Arts. 246, 247. 

We think that the weight of evidence and the considerations of the 
law make the smaller amount the proper sum to be allowed. If the sister 
of the widow can support three children on fifty dollars per month, cer- 
tainly this child can be supported on the monthly allowance of twenty- 
five dollars. Should a larger sum become necessary, it will be within the 
power of the parties and the province of the probate Court to grant it. 

It is therefore ordered, that the judgment be so amended as to reduce 
the monthly alimony from forty to twenty-five dollars, and as thus 
amended it be affirmed, costs of appeal to be paid by plaintiff. 


TN een 





Pree? 


No. 1049.—Manrtua Enriy Mappen v. Epwarp N. Frevprina. 


A judgment rendered without citation or appearance, and without any thing equivalent to citation or 
appearance, is utterly void, and imports such absolute nullity, that any one having the least 
interest in opposing its effects may have such nullity pronounced. 

Where a Judge is to use his legal discretion upon a certain state of facts, he can only execute that 
discretion after those facts are judicially made known to him; that is, by legal proof. 

In a suit for a divorce, an order giving alimony to plaintiff was granted ex parte, and without legal 
notice to the defendant, the husband of plaintiff, and without any proof of the facts, the judicial 
knowledge of which was essential to the exercise of a sound, legal discretion: Held—That the 
order would work an irreparable injury to the defendant. 

PPEAL from Third District Court New Orleans, Duplantier, acting J. 
Walter H. Rogers, for plaintiff and appellee. J. P. Hornor, for 
defendant and appellant. 

Instzy, J. This isan appeal from an inierlocutory order, granted by 
the Court below, in the proceeding instituted therein, by the plaintiff 
against the defendant, her husband, for a divorce, a vinculo matrimonii. 

The original petition was filed in the lower Court on the 30th April, 
1866, and in this petition no citation seemed to have been issued, nor 
process thereof ever served upon the plaintiff. 

On the 2ist July, 1866, the plaintiff filed a supplemental petition, 
which, with a citation, but without any copy of the original petition, was 
served on the defendant on the 23d July, 1866. 

Iu this supplemental petition the plaintiff alleges, that the clerk had 
neglected to include in the order granted upon her original petition cer- 
tain things for which she had prayed, and which she again asks for, and 
upon this supplemental petition, unsupported by any proof, the Court 
rendered an ex parte order, decreeing the plaintiff as the wife of the 
defendant, the care and custody of their minor children, and condemning 
the defendant to pay to the plaintiff a monthly alimony of one hundred 
dollars, commencing 1st April, 1866. This order was signed on the 2\st 
July, 1866, and became an interlocutory judgment against the defendant. 

It is contended by the defendant that the order appealed from, summa- 
rily separating his children from him, and condemning him to pay alarge 
alimony, rendered ex parte, before he had judicial notice of the plaintiff's 
proceedings, the original and most important of which he still remains 
judicially ignorant of, was illegal and improvident, and should be re- 
scinded. 

64 
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By the 5th section of an ‘‘act relative to divorce,” approved March 
14th, 1855, page 377, it is enacted: ‘That the action for divonce shal] 
be accompanied with the same provisional proceedings to which a suit 
for separation of bed and board may give rise, and agreeably to the Arts, 
144, 145, 146, 147 and 148 of the Civil Code.” 

Now, by Article 144 of the Civil Code, it is provided: ‘If there are 
children of the marriage, whose provisional keeping is claimed by both 
husband and wife, the suit being yet pending and undecided, it shall be 
granted to the husband, whether plaintiff or defendant, unless there are 
strong reasons to deprive him of it, either in whole or in part, the degi- 
sion whereof is left to the discretion of the Judge.” 

And by Article 146, C. C., itis provided: ‘‘If the wife has not a suff. 
cient income for her maintenance during the suit for separation, the 
Judge shall allow her a sum for her support, proportioned to the means 
of the husband.” So that, under these Articles of the Civil Code, 144 
and 146, the question arises, whether the husband, who has the first legal 
right to claim the provisional keeping of his children whilst the suit lasts, 
unless there are strong reasons to deprive him of it, either in whole orig 
part, and who is only bound to furnish alimony to his wife during the 
pendency of the suit for divorce, if his wife has not a sufficient income for her 
maintenance, and then only in proportion to his means, is to be affected by an 
ex parte decree, and without any opportunity being granted him to assert 
his legal rights, and to make liis defence on these important matters, and 
that, too, without any proof of the facts upon which the discretion of the 
Judge is to be exercised. 

To state this proposition, is to decide it. In Bernard v. Vignaud, 1N.§, 
9, this Court said: ‘‘To condemn, without first hearing a defendant, or 
giving him an opportunity to be heard, is contrary to all principles of 
equity and law. Therefore, a judgment rendered against a person with- 
out citing him in the ordinary manner, without his appearing, or anything 
deemed equivalent to citation, or appearance, is utterly void, and imports 
such absolute nullity, that any one the least interested in opposing its 
effects, may have such nullity pronounced.” 6 L. 577, and 9 An. 496; 
and in Fletcher v. Henley, 13 An. 151, which was a case similar in one 
particular, as to alimony, to the one now under consideration—this doe- 
trine was recognized and applied. 

We hold that in all cases where the Judge is to use his legal discretion, 
in deciding upon a certain state of facts, he can only exercise that disore- 
tion, and decide after those facts are judicially made known to him; that 
is, by legal proof. 

As the interlocutory order in this case was granted entirely ex parte, 
and without legal notice of the proceeding to obtain it having been 
communicated in any legal manner to the defendant, and without any 
proof of the facts, the judicial knowledge of which was essential to the 
exercise of a sound, legal discretion on the part of the Judge, and the 
order would work an irreparable injury to the defendant, 

It is therefore ordered, adjudged and decreed, that the interlocutory 
order, signed by the Judge of the lower Court on the 21st July, 1866, be, 
and the same is hereby annulled and rescinded, at the costs of the. 


appellee. 
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No. 136.—Francis L. Coox v. Jonn Lark. 


Where a party has acquired a negotiable note after its maturity, he will be protected as an innocent 
holder, if the immediate holder who transferred it to him took the note by endorsement bona fide 

* for value, before it was due. 

The holder of a promissory note in good faith succeeds to all the rights of the endorser under whom 
he holds. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
C. E. Schmidt, for plaintiff and appellant. A. Lothrop, for defendant 
and appellee. 

Hyman, C. J. Plaintiff sued defendant on his note of hand for $500, 
dated February 16th, 1860, and payable five months after date to the order 
of Daniel R. Tight, by whom it was endorsed in blank. 

Defendant, in answer, denied that there was consideration for the note, 
averring that it was obtained through fraud; denied that plaintiff was 
the owner thereof, and averred that if he was owner, he came into pos- 
session of it after maturity, out of the usual course of trade for an 
insufficient or no consideration, and under circumstances which debar 
him from recovering. 

The case was tried by a jury, who rendered a verdict for defendant, 
and the Judge, in conformity with the verdict, gave judgment in favor of 
defendant, from which plaintiff has appealed. 

We cannot concur with the verdict of the jury. 

The evidence shows that Jean Lenettre purchased the note before its 
maturity, in good faith, and without notice of any equities against it, and 
that it belonged to him at its maturity. 

Want of consideration could not have been effectually pleaded against 
Lenettre, neither can want of consideration be availably argued against 
plaintiff, without evidence showing want of good faith on his part. The 
evidence does not establish want of good faith in plaintiff. 

Plaintiff, as the subsequent holder to Lenettre, was invested with all 
Lenettre’s rights in the note. 12 An. 126, and authorities there cited. 

It is decreed, that the judgment of the District Court be reversed; it 
is farther decreed, that the plaintiff recover of the defendant the sum of 
five hundred dollars, with five per centum per annum interest thereon, 
from the 19th day of July, 1860, till paid, and the cost of suit. 


PAIN OO nro 





No. 1415.—Succession oF JANE MoCatu,. 


Where an order for a suspensive appeal, fixing the amount of the bond as the law directs, is granted 
from a judgment for twenty-nine hundred and fifteen dollars and ten cents, and the bond is 
given fot five hundred dollars: Held—That neither a suspensive nor a devolutive appeal can be 
maintained. 

To maintain an appeal as either devolutive or suspensive, the bond must be for the sum fixed by the 
Judge or by the law. 


/PPEAL from the Second District Court of New Orleans, Thomas, J. 
Castera and Hunt, for appellant. Roselius & Philips, for appellees, 
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Howixt, J. A motion is made to dismiss the appeal in this case, on 
the grounds, Ist, that the bond of appeal is not sufficient in amount; ang 
2d, that Francois Boisdoré, the appellant, is not a party to, and hagno 
interest in, the judgment. 

A judgment was rendered, homologating a final account filed by the 
heirs of P. Casenave, the deceased, administrator of the Succession of Jane 
McCall, by which the sum of $1,943 40 was shown to be due to the heirs 
of the said Jane McCall. From this judgment of homologation, one 
Frangois Boisdoré, alleging that he was aggrieved and injured thereby, 
was allowed a suspensive appeal, ‘‘on giving bond and security as the 
law directs.’”” He furnished a bond and security in the sum of five hun. 
dred dollars, and on a rule taken by the agent of the heirs of McCall, the 
appeal was set aside, and from this judgment on the rule, a suspensive 
appeal was granted, upon ‘‘appellant’s giving bond and security as re. 
quired by law.” He furnished another bond for five hundred dollars. It 
is this appeal which the appellees seek to dismiss. 

The Judge, in granting a suspensive appeal, fixed the amcunt of the 
bond as the law fixed it, to wit: a sum exceeding by one-half the amount 
of the judgment, which is $2,915 10 instead of $500. The amount of 
the bond given is not sufficient. There is no order of the Judge stating 
$500 as the amount of the surety to be given by the defendant, and the 
appeal cannot be’maintained as a devolutive one. To maintain the appeal 
as either devolutive or suspensive, the bond must be for the sum fixed 
by the Judge or by the law. See case of Dewees v. Storshr, decision 29th 
April, 1867. 

‘It is therefore ordered that the rule be made absolute, and the appeal 
dismissed, with costs. 


PLL — — erm. 





No. 89.—CHar.es CARPENTER, Curator, v. FEaTHERSTON & Amis. 


During the existence of the community of acquets and gains, between T. L. King and his wife, he 
purchased immovable property, and put the same as stock into a partnership of which he became 
amember. After the dissolution of the community, by the death of Mrs. King, the property was 
sold on execution for the debts of the partnership: and the heirs of Mrs. King bring suit for her 
community interest therein: Held—That T. L. King, as the head and master of the community, 
had the right to put the acquets and gains as stock in the partnership; by so doing, it became the 
property of the partnership, and specially liable for its debts; and a forced sale thereof to pay 
them, divested whatever title the community had in said property. 


PPEAL from the District Court, Parish of Madison, Farrar, J. 

ii. A. R. Hynes and C. T. Bemis, for plaintiff. Sparrow & Montgomery, 
and C. Roselius for defendants. 

Hyman, C. J. This suit was brought by the curator of the Succession 
of Harriet King, deceased, to have a partition made between her succes- 
sion and Richard Featherston, and Junius Amis, of certain immovable 
property in the parish of Madison, and to recover a part of the revenues 
thereof. 

Plaintiff claimed that her succession was part owner of the property, 
and was entitled toa part of its revenues, because it was acquired by 
Thompson L. King, while a community of acquets and gains existed be- 
tween him and the deceased, the result of their marriage. 
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"After suit was brought, the heirs of the deceased Mrs. King were made 

jes, and the suit was also revived against Henrietta Amis, as widow 
in community of Junius Amis, deceased, and as tutrix of his minor 
children, who called in warranty Samuel F. Butterworth. 

Judgment was rendered on the 26th day of October, 1860, ordering that 

ition of the property be made between plaintiff and defendants, 
decreeing that plaintiffs were part owners thereof, condemning defendants 
to pay part of its revenues to plaintiff, and rejecting the call in warranty 
against Butterworth. 

From this judgment Mrs. Amis has appealed. 

The evidence shows that Thompson L. King acquired, by purchase, 
during his marriage with Harriet King, an interest in the property in 
controversy, and that previous to the dissolution of the marriage he 
formed a contract of partnership with John E. Hunter, styled Hunter & 
King, put the property therein as stock of the partnership, and stipulated 
that the partnership should continue until the death of one of the 

ers. 

After the dissolution of the marriage, by the death of Mrs. King, the 
partnership contracted debts, on which judgments were obtained against 
the partnership, and the property was sold to Collier, while the partner- 
ship existed, under executions issued to enforce the judgment. 

Collier’s right in the property was sold under executions to Featherston 
and Amis, and before the institution of the suit Featherston had sold his 
right therein, and by various transfers Junius Amis acquired whatever 
right Collier had in it, by the sale to him above mentioned. 

Plaintiffs contend, that as there existed a community of acquets and 
gains between Thompson L. King and Harriet King, during their mar-: 
riage, and as the property was acquired by purchase by T. L. King during 
the marriage, it became property in common between him and her suc- 
cesion, on the dissolution of the marriage by her death. 

This position would be correct if T. L. King had not, while the mar- 
riage lasted, imposed an encumbrance on the property. 

T. L. King was the head and master of the community of acquets and 
gains, and had the right to put the acquets and gains as stock in the 
partnership. See Civil Code, Art. 2373. 

By his so doing, it became partnership property, and specially liable 
for the debts of the partnership, and aforced sale thereof to pay part- 
nership debts divested whatever title the partnership or community had 
in the same. 

The plaintiffs inherited the property, subject to the encumbrance put 
upon it by T. L. King. 

Itis ordered, adjudged and decreed, that the part of the judgment 
rejecting the call in warranty, be affirmed; it is further decreed, that the 
judgment of the District Court be, in every other respect, annulled, 
avoided and reversed; it is further decreed, that there be judgment in 
a3 of the defendants, and against the plaintiffs, Plaintiffs to pay ' 
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No. 6901.—Potycarre Fortier v. Leonce BurtuHe anv V. B oa 


Where a party sells a tract of land to another, with a stipulation in the act of sale, that the vendepig 
to have a right of way, and other servitudes belonging to the land, he cannot enforce the payment 
of the price until he has complied with that obligation. 

Where a party, holding a mortgage importing a confessi of judg t against the 
debtor, resorts to the executory process to have the property seized and sold, he must bring him. 
self within the strict requirements of the law. 

Where the evidence shows that the party, in whose favor an order of seizure and sale has ben ren, 
dered, is not entitled to the full amount for which it was granted, it will be set aside, and the 
injunction made perpetual. 





PPEAL from the Fifth District Court of New Orleans, Eggleston, J, 
Randeli Hunt and H. Dugué, for plaintiff and appellee. Durant ¢ 
Hornor, and V. Burthe, for defendants and appellants. 

Hyman, C.J. Defendants obtained an order of seizure and sale of 
certain lands in Burtheville, to enforce the payment of the unpaid pait 
of the price, with interest thereon, for the sale of the land, and othe 
rights and privileges made by them to plaintiff. 

The sale of the land, under the order of seizure and sale, was inhibited 
by an injunction obtained by plaintiff, who averred, to procure it, that 
he purchased the land from the defendants as urban property, in Burthe 
ville, with a stipulation that a plan made by Hedin, surveyor, should be 
amended by suppressing portions of certain streets running through it) 
That'in and by the contract of sale he acquired a right of way over the 
streets exhibited on the plan as agreed to be amended, and particolarly 
over Henry Clay Avenue and Levee street, by which the land sold tohim 
was bounded; that defendants had refused to allow him to exercise hiv 
right of way, and had kept the streets closed; that defendants had, by 
keeping the streets closed, deprived him of the right of taking earth from 
one of the squares or islets of ground exhibited on the plan, and locate?’ 
between Levee and Nayades streets, they having expressly stipulated in 
the sale to grant him that privilege, and that they had lost the right of 
enforcing payment until they complied with these obligations, stipulated 
in the sale. 

Defendants filed a general denial to plaintiff’s allegations, and prayed’ 
that the injunction might be dissolved, with damages. 

The District Court decreed, that the injunction should be maintainéd 
at defendants’ costs; that the injunction should remain in force wit 
defendants opened Henry Clay Avenue and Levee street, and allowed thé 
plaintiff the enjoyment of servitude on the avenue, and until ‘they 
amended the plan of Burtheville, in conformity with the judgment im’ 
case No. 11,889, and delivered to the plaintiff a plan of the land-sold by 
them to him in Burtheville, according to the plan of Hedin, amended 
as'agreed upon. It further decreed, that upon defendants’ complying 
with the above conditions, they might be authorized to enforce théit’ 
claim, except the interest that had accrued, and that they should’ te 
allowed interest only from the time of their compliance with the decté®” 

From this judgment defendants have appealed. 

The evidence shows that the plaintiff bought the land ordered to be 
seized and sold, a servitude of right of way on Henry Clay Avenue, and 
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other rights and privileges from defendants, and agreed to pay for them 
jn mass @ certain sum. 

It also discloses, that the defendants did not permit to plaintiff the 
right of way on the avenue, but kept it closed by fences, and that when 

intiff attempted to use his right, they, by process of Court, prevented 
him from using it, and so prevented him when the order of seizure and 
gale was obtained, and the injunction procured. 
“We have only stated these few facts out of the many proved, as they 
alone are sufficient for our decision. 
“Phe order of seizure and sale is a harsh remedy, and when a creditor 
obtains such order against his debtor’s property, he should have so com- 
plied with his stipulations in the contract, on which he bases his claim, 
as to give him a right to pursue for the amount granted in the order. 

It is apparent that the defendants are not entitled to the full amount, 
for which the order of seizure and sale was granted, until they permit 
the servitude of the right of way to be exercised by plaintiff, and comply 
with their other engagements in the contract of sale. The delivery of 
the land to plaintiff did not give them the right to claim the whole price, 
while the enjoyment of other property, which was one of the objects 
of the sale, and which formed a part of the price, is refused by them to 


In 5th Annual, 578, where the facts were similar to those in this case, 
it was decided that a judgment arresting an order of seizure was not 
erroneous. 

It is difficult to ascertain the reasons for that part of the decree of the 
lower Court, which deprives the defendants of all interest up to the time 
of their compliance with the preceding part of the decree. 

The plaintiff, in his pleadings, has not asked that the defendants should 
be deprived of interest, and, until he does so, it will not be proper to 
decide how much interest defendants shall be deprived of by their non- 
compliance in part with their contract of sale. 

The defendants objected to the admission of the evidence of Surveyor 
Williams, that the obstructions of defendants to plaintiff’s enjoyment of 
some of the objects of the sale still existed. 

Their objection was overruled by the Judge, and the evidence admitted. 

They excepted to the ruling of the Judge, and filed their bill of 
exceptions. 

Their objections to the admission of the evidence was, that the matters 
to which the evidence referred, had been settled between the parties in 
the decision in the case No. 11,889, which plaintiff may execute, and can- 
not abstain from so doing, and set up the same matters against the collec- 
tion of their claim. 

The decision in that suit was, that defendants should perform such of 
these obligations in the sale to plaintiff as they had not fulfilled. 

We perceive no reason why plaintiff could not prove that defendants 
had not complied with their contract of sale, because a Court had ordered 
them to do what their contract bound them to do. 

Let the judgment of the District Court be reversed, and let the injunc- 
tion granted in this case be perpetuated; the cost of appeal to be borne 
by the plaintiff ; those of the District Court, to be borne by defendants. 

Rehearing refused. 
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No. 1067.—W. C. Granam v. Joun O. Nosue. 


In order that a creditor may maintain a writ of arrest against his debtor, the creditor Must sweer 
that the debt or damages which he claims is really due to him, and the amount thereof, and that 
the debtor is about to remove from the State without leaving sufficient property in the State to 
pay his debt. He must, besides, execute his bond in favor of the debtor, in a sufficient amount to 
cover the damages, which he might sustain from the wrongful issuance of the writ of Arrest, 
C. P., Art 214, and amendments. 

The 3d section of the Act of the Legislature of 1855, (p. 42) placing resident and non-resident debtors. 
on the same footing, as to the prerequisites for an arrest, is not repealed by the act of 1886, 
(p. 80) amending and re-enacting Art. 214 of the Code of Practice. 

The Act of 1856, only prescribes an additional condition for the arrest of both resident and non-resi- 
dent debtors. 


PPEAL from the Third District Court of New Orleans, Fellowes, J, 
Lacey & Marks, for plaintiff and appellant. Hays, Adams & Moise, 
for defendant and appellee. 

Howext, J. The plaintiff has appealed from a judgment setting aside 
a writ of arrest, on a motion by defendant based on several grounds, only 
one of which we consider it necessary to examine, to wit: ‘‘ Because itis 
not averred in the affidavit or petition, that the defendant has absconded 
from his place of residence”’ in another State. It is contended by coun- 
sel that the Act of 1856, (p. 80) amending and reénacting the 214th Art. 
C. P., repealed section 3 of Act 1855, (p. 42) requiring such fact to be 
sworn to, and placed resident and non-resident debtors on the same foot- 
ing as to the prerequisites for an arrest. 

We think this conclusion is not sustained by the ietter of the law, or 
the rules of construction. 

The act of 1856, is entitled ‘‘an act to amend and reénact article two 
hundred and fourteen of the Code of Practice,” and contains only one 
section with two clauses. The first clause gives, with an unimportant 
verbal change, the Article 214'as amended by the act of 1840, (2 2, p. 131) 
and the second clause requires a bond, with certain conditions, to be fur- 
nished by the plaintiff. The only material change made in said article, 
is the requiring of a bond as a prerequisite, in addition to the affidavit. 
There is no repealing clause or section in the act, and its provisions are 
not in any correct sense inconsistent or in conflict with the third section 
of the Act of 1855, entitled ‘An act relative to persons arrested and 
imprisoned for debt,” but must be considered as prescribing an additional 
condition for the arrest of both resident and non-resident debtors, leav- 
ing the two affidavits still as conditions, respectively. The Act of 1855 
expressly excepts, in its repealing section, what is contained in the Code 
of Practice on the same subject, which the Act of 1856 neither repeals 
nor conflicts with the provisions of the Code of Practice or the Act 1865, 
in this regard. 

Judgment affirmed, with costs. 
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A contract of mortgage that is valid by the law of the place where it is made, is valid everywhere. 

A mortgage executed in the State of Maine, in accordance with the laws, on a brig or vessel, must be 
enforced in this State in accordance with the laws of the State of Maine. 

By the law of the State of Maine, brigs and other vessels are personal property, and may be mortgaged, 
and the non-performance of the obligation for which the mortgage was given, operates an absolute 
transfer of the property mortgaged to the mortgagee. 

Where a brig or other vessel has been mortgaged in the State of Maine, and afterwards arrives at 
the portof New Orleans, where she is attached by an ordinary creditor, and the mortgagee inter- 
yenes, and claims the ownership of the vessel by virtue of his mortgage, the attachment will be 
set aside, and the suit dismissed, and the mortgagee will be declared the owner. 


' PPEAL from the Fourth District Court of New Orleans, Théard, J. 

| A Charles B. Singleton, for intervenor and appellant. Semmes & Mott, 
' for plaintiffsand appellees: Thomas Hunton, curator ad hoc, for defendant 
and appellee. 

Hyman, C.J. Plaintiffs brought suit in December, 1860, to recover of 
defendant the amount of a draft drawn in their favor, and accepted by 
him, and they also, by writ of attachment, caused the brig Henry Leeds 
to be attached as his property. 

William McLoon intervened in the suit, and claimed to be owner of 
the brig. 

Judgment was rendered in favor of plaintiffs for the amount claimed 
by them, with interest, sustaining the attachment of the brig, and decree- 
ing that plaintiffs be paid, with privilege and preference from the proceeds 
of the sale thereof. 

The judgment further decreed, that the intervenor recover $2,500, with 
| interest, and that he be paid as mortgagee out of the remains of the pro- 
ceeds of the brig. 

The intervenor has appealed from the judgment. 

In November, 1859, the brig was mortgaged in the State of Maine by 
the defendant to the intervenor, to secure him against his acceptance of 
several drafts for the accommodation of the defendant. 

The drafts were payable in three months from their date, and the inter- 
venor paid them at their maturity. 

By the laws of Maine, as proved by the testimony, brigs and other 
vessels are personal property, and may be mortgaged, and the conse- 
quence on the non-performance of an obligation for which a mortgage is 
given, is, that the property mortgaged becomes absolutely the property 
of the mortgagee without delivery, but liable to be redeemed within sixty 
days thereafter. 

The obligation in the mortgage of the brig was for the defendant to 
hold the intervenor harmless from liability by the acceptance of the 
drafts, and it appears that the defendant has not complied with his 
obligation. 

As it is not proved where the brig was when the mortgage was given, 
and as itis proved that she came to this State since the mortgage was 
contracted, the law of the place where the contract of mortgage was 
65 
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made, must govern. See the case of P. R. Feil v. J.C. Davidson—Hicks 
& Co., Intervenors, 17 An. 237. 

The intervenor'’s title to the brig being perfect and complete by the 
laws of the State of Maine, before she was attached, the judgment of 
the District Court must be reversed. 

It is therefore ordered, adjudged and decreed, that the judgment of. 
the District Court, so far as it affectsin any respect the intervenor, be 
annulled, avoided and reversed; it is further decreed, that the attachment 
on the brig Henry Leeds be dissolved. Let William McLoon be decreed 
owner of the brig Henry Leeds, and the plaintiffs pay the costs of the 
intervention, in both courts. 


Petition for Rehearing, by Semmes & Mott for plaintiffs and appellees.—The 
amount involved in this case is comparatively trifling, but the principles 
involved are of vast importance, and this consideration induces us to 
respectfully solicit the Court to revise the judgment it has rendered. We 
do so the more readily, as the decisions of the Supreme Court of Lonisi- 
ana have ever been regarded and quoted as high authority, on questions 
involving a conflict of laws, and for that reason every decision on such 
questions should be well considered, regardless of the amount in con- 
troversy. 

We consider the decision in this case erroneous, on two grounds: 

1st. A correct principle of law has been applied, without regard, in our 
opinion, to the proper limitation of the principle. 

2d. The Court has overlooked, as we respectfully suggest, an important 
point stated in the original brief, but not elaborated. 

The Court uses the following language: ‘‘ As it is not proved where 
the brig was when the mortgage was given, and as it is proved that she 
came to this State since the mortgage was contracted, the law of the place 
where the contract was made must govern.”’ 

We submit, with all due respect, that the lex loci contractus, in cases of 
mortgage, or any agreement creating liens, privileges or hypothecations, 
does not govern, so far as the mortgage, lien, hypothecation or privilege 
is concerned, unless the thing affected by such mortgage, lien, hypothe- 
cation or privilege, is at the time of contract within the territorial juris- 
diction of the country where the contract was made. In other words, the 
contract of mortgage must be made, and the thing mortgaged must be, at 
the time of contract, within the same territorial jurisdiction. The only 
exception to this rule, that we know of, is where the property affected 
by the contract is afloat at sea at the time of contract; that is to say, be- 
yond the jurisdiction of any other sovereign, in which event the lex loci 
contractus governs, as was properly decided in 17 An. 237, the case referred 
to by the Court. 

The general rule, as to movables is, that the lex loci contractus governs, 
unless the movable at the time of contract is within the jurisdiction of 
another sovereign, whose laws are different from those of the place of 
contract. This principle was settled in the cases of Olivier v. Townes, 
2N. 8. 93; 5 Martin, 23. 77, 78. 7 Martin, 318 and 353, and is approved 
by Story on Conflict of Laws, p. 384 and 391, 392. 
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he vessel in this case, having been attached, it was the duty of the 
intervenor to prove all the facts necessary to the establishment of his 
adverse claim. He is plaintiff. Conceding the principle announced by 
the Court correct, coupled with the limitation we have suggested, the 
intervenor should have proved that the vessel at the date of the mortgage 
was within the jurisdiction of Maine or at sea. This he failed to do. 
He has proved what the laws of Maine are, but those laws do not govern, 
unless the vessel at the time of the mortgage was in Maine or at sea. 
Suppose at the time of this mortgage, she had been in Louisiana, and. 
had remained there until the lapse of time required to convert the mort- 
gage into an absolute transfer under the laws of Maine; it is clear, any 
creditor of the mortgagor could have seized the vessel under attachment 
against the mortgagor, and could have successfully maintained his seizure. 
Suppose, at the date of the mortgage, the vessel was in Baltimore, Phila- 
delphia or New York; there being no proof of the laws governing mort- 
gages in those States, the Court would presume they are similar to our 
own. A Baltimore, Philadelphia, or New York creditor could have 
seized. If such creditor could have seized, why could not a Lou- 
isiana creditor do so, after she came here from Baltimore, New York, 
or Philadelphia; or why could not the Baltimore, New York or Philadel- 
phia creditor follow and attach here? It seems to us, therefore, that the 
Court cannot adhere to its decision, unless it considers the burden of 
proof on us, to show that the vessel at the date of the mortgage was not 
in the State of Maine, a proposition we deem untenable, as the intervenor 
is plaintiff, so far as we are concerned, and must prove his case affirma- 
tively as well as all the facts necessary to a recovery. 

2d. The Court has overlooked a point suggested in the original brief. 
It is this: 

Admit that the laws of Maine govern; that by those laws the title of 
the mortgagee and intervenor became absolute after the expiration of the 
time limited in the mortgage; certainly, the mortgagee then stands in the 
relation of absolute vendee to the mortgagor, who becomes vendor. Now 
then, here is an absolute sale of personal property, not proved to be at 
sea at the time of sale, where the vendee allows the vendor to remain in 
possession for a year or more, without any effort to obtain possession. 

Such possession by vendor in some States is conclusive evidence of 
fraud, and in all is presumptive evidence until rebutted. The laws of 
Maine, on this point, have not been proved. It is presumed, therefore, 
they are similar to ours. This argument takes for granted the doctrine 
answered by the Court, that the mortgage by operation of the laws of 
Maine, and by the expiration of the time limited in the mortgage, became 
an absolute sale. But what are the laws of Maine, in case of an absolute 
sale of a movable not accompanied by delivery? In point of fact we 
believe they are similar to our own; at all events there being no proof on 
that subject, the Court, on well-established principles, will assume them 
to be similar to our own. Now, in the case in 16 An. 284, Central Bank 
v. McCloskey, it was held, that mere consent vests the property in the 
obligee, yet this effect is strictly confined to the parties until actual 
delivery. The truth is, that is the law as to movables under every system 
of jurisprudence. 





| 
| 
| 
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The Court recognized the vulidity of the mortgage under the laws of 
Maine, on the principle of /ex loci; under our laws such an instrument 
would be a nullity, as between the parties even. We now say, concede 
the decision on that point to be correct, yet the validity of the transfer, 
as to third persons before delivery, cannot be maintained, because there 
is no proof that the laws of Maine are different from our own, and in fact 
they are not. At the Common Law, a sale of a ship at sea even, is not 
valid as to third persons, if the vendee unreasonably delays to take pos. 


. session after arrival. 8 Mass. 286. 9 Pick. 4. 2 Mat. 350. 


In this case thé vendee (for the mortgagee by the laws of Maine became 
vendee after the expiration of the time limited in the mortgage) permits 
the vendor to remain in possession more than a year after his title became 
absolute, and enables him to roam from port to port in the United States, 
and contract debts as owner. Under the laws of the civilized world, such 
conduct is fraudulent as to third persons. 





Rehearing refused. 





No. 1074.—Paut H. Movsszau v. Ep. THEBENS AND JAMES ReEynoups. 


A commercial partnership is not liable on the obligations contracted by one of the partners previous 
to the formation of the partnership, notwithstanding the fact that the partnership was to continue 
the same business in which the obligations were contracted; and that specified portions thereof 
were assumed by the individual members. 


A party who introduces evidence not admissible under the pleadings, cannot object to testimony 
being offered by the opposite party to rebut it. 


PPEAL from the Fifth District Court of New Orleans, Leaumoni, J. 
T. W. Collens, for plaintiff and appellant. J. Q. A. Fellows, for 
defendants and appellees. 

LaBavvE, J. The petition alleges, in substance, that the defendants, 
commercial partners, are indebted to the plaintiff in the sum of $358 58; 
that petitioner, in the months of November, 1860, and January and March, 
1861, did sell and deliver to said Edward Thebens, then doing business 
on his own account, various articles of marble of the value of $358 58, as 
per account annexed, making part of the petition; that on the 6th of 
April, 1861, the defendants formed a copartnership, and by the act of 
copartnership, their firm assumed all the liabilities due by said Thebens 
upon the stock in trade. 

He prays for a judgment in solido against both defendants, with legal 
interest from the 2d of March, 1861. 

James Reynolds, in his answer, pleaded the general issue. A final 
judgment by default was rendered against Edward Thebens, and a con- 
tradictory one in favor of James Reynolds. The plaintiff appealed. 

The correctness of the account, as against Edward Thebens, is ad- 
mitted. 

The ground of action, as against James Reynolds, is that the partner- 
ship assumed all the liabilities of and due by Thebens. This question 
must be solved by the construction given to the following clauses in the 
act of partnership: 
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“The said Edward Thebens brings in stock valued here at... . $1, 304 69 
Fite liabilities are... .......cscscscccscccececcccccesccccens 800 00 


cp ictddhncarisceeskes tiahies ins eseuiesthiineee $ 504 69 
And the said James Reynolds brings in stock here valued at $909 61; and 
he has no liabilities. 

To equalize shares of the partners in the partnership, the said James 
Reynolds 3 is to pay $395 08, due by said Thebins, making Reynolds’ in- 
tepent in the partnership..............ceccesccscccccccccccces $1,304 69 
And the said Thebens is to pay the balance of said $800, which is 404 92 
5 the value of his stock, less amount of said $800, liabilities, 


DP Ptti cetieseenéeckcssaes nondhateskuneedlehaetes 504 69 
Pee gives his notes, equal to cash, to said Reynolds, for....... 395 08 
Making his interest in the partnership....................+4+- $1,304 69 


We find nothing here showing that the partnership assumed the debts 
due by Edward Thebens, say $800. 

On the contrary, James Reynolds assumes, in his own name, $395 05 
thereof, and Thebens is to pay the balance, say $404 92. 

James Reynolds is not sued upon his individual assumpsit, but he is 
sued as commercial partner, upon the alleged assumpsit by the partner- 
ship. Even, had that ground been taken against Reynolds, he has 
proved that he had paid the sum thus assumed; it is true, that the testi- 
mony offered to prove payment, was objected to on the ground that 
Reynolds had not pleaded payment. The Court properly admitted the 
evidence, on the ground that the act of partnership introduced in evi- 
dence, showed this individual assumpsit, which was not alleged asa 
ground of action against Reynolds. Plaintiff, having opened the door to 
testimony upon that ground not alleged by him, he could not object to 
defendant’s proof to diminish or destroy it by showing payment. Thomp- 
sony. Brothers, 5 L. 279. 

A party, who introduces evidence not admissible under the pleadings, 
cannot complain if the other party offer testimony to rebut it. 


Judgment affirmed, with costs. 








1024.—Joun H. Russetz v. Dr. Ep. Kunemann. 


The sale of a horse, by a person employed by the owner as groom for his stable, is an absolute nullity, 
and the owner can recover back his property or the value thereof, with damages from the 
purchaser. 


a, from the Fourth District Court of New Orleans, Théard, J. 

Marr & Foute, for plaintiff and appellant. Lambert & Murphy, for 
defendant and appellee. 

Hyman, C. J. Plaintiff, intending to leave New Orleans on a visit to 
Washington City, left his horses, about ten in number, at the stable of 
A. W. Beatty, and authorized him as well as a Mr. Ainsley to sell them. 

Learning plaintiff's absence from New Orleans, Edward Harrison sold 
one of the horses to the defendant, and plaintiff has brought suit against 
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defendant to recover the horse sold by Harrison, or its value, alleged ang 
proved to be worth $300, and damages for its abuse and detention by 
defendant. 

Plaintiff had the horse sequestered, and defendant bonded him. 

Defendant, in answer, claimed to have bought the horse, not from its 
owner but from Harrison, who represented the owner. 

No authority was given by plaintiff to Harrison to sell the horse, ang 
defendant's position is, that as he is an innocent purchaser, and as the 
conduct of plaintiff caused him to believe that Harrison had a right to 
dispose of the horse, plaintiff must bear the loss. 

If plaintiff's conduct was such, he has no right to recover; but the eyi- 
dence does not disclose such conduct on the part of the plaintiff, 

It appears that plaintiff had employed Harrison, as a groom for his 
horses. When he left for Washington he did not intrust them to the 
groom, but placed them in charge of Beatty and Ainsley, experienced and 
responsible men, established in business. Ainsley retained Harrison jp 
Beatty’s stable, to clean, feed, and exercise the horses, and to keep the 
stable clean. No imprudence or want of circumspection can be impnted 
to plaintiff, whereby defendant could have been induced to believe that 
he had placed the right in Harrison to dispose of his horse; nor do we 
perceive, in the evidence, such imprudence in his agents as would justify 
defendant in supposing that Harrison was invested with any control over 
the horses but that of a groom. 

The defendant visited the stable of Beatty while the horses were there, 
and before he purchased from Harrison, for the purpose of buyingsa 
horse, yet he neither informed Beatty, the owner of the stable, nor Ains- 
ley, that he intended to buy a horse from the groom, though he certainly 
must have known that it was not the business of the groom to sell the 
horses in the stable. 

We think that defendant was not sufficiently circumspect in buying the 
horse. 

The evidence adduced is not satisfactory as to the amount of damages 
sustained by plaintiff. 

It is suggested that the Court has not appellate jurisdiction of this case, 
The amount in dispute certainly exceeds three hundred dollars, and when 
so, the Court has jurisdiction. See Constitution of 1864, Art. 70. 

The judgment of the District Court was in favor of defendant; it must 
be reversed. 

It is decreed that the judgment of the District Court be reversed; and 
it is further decreed, that plaintiff be recognized owner of the horse in 
controversy, and that defendant deliver the horse to plaintiff, or pay 
plaintiff three hundred dollars, the value thereof, reserving to plaintiff 
the right to claim damages by another suit; it is further decreed, that the 
defendant pay the costs of this suit. 


No. 1071.—Rosr. J. Hattxy v. Micnart HoErFner. 


The doctrine in the case of Wainwright v. Bridges, (ante page 234) reaffirmed. 
PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 


J. M. Dirrhammer, for plaintiff and appellant. Race, Foster & BT, 
Merrick, for defendant and appellee. 
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~ Brief of Race, Foster & E. T. Merrick, for defendant and appellee. —On 
the 6th day of June, 1861, the plaintiff sold a negro woman, Phillis, and 
her three children to defendant for the sum of $1,800, payable $800 in 
cash and balance at twelve months, for note of defendant secured by mort- 
gage on the property conveyed. See act of sale, pages 12 and 13. 

This suit is brought by the vendor of the once four slaves, against the 
purchaser on that mortgage note of $1,000, to enforce its payment. See 
petition, answer p. 7, et seq., the note, p. 3, and act of mortgage p. 12. 

The defence is, the want and failure of the consideration of the note, 
by reason of the emancipation of all slaves, etc. Answer, p. 7, ef seq. 

The case was submitted to a jury, with a strong charge from his honor, 
the Judge presiding, in favor of the plaintiff’s right to recover, etc., and 
notwithstanding this, a verdict was rendered in favor of defendant, on 
which judgment was rendered in his favor, from which plaintiff has 
taken this appeal. : 

This verdict was rendered on the 25th day of May, 1866, and is believed 
to have been the first in this State, invalidating notes given for slave 
oll numerous decisions of this question by this Honorable Court, 
adversely to the pretensions of the plaintiff and appellant, counsel will 
content themselves by referring to the case of Wainwright, Administrator, 
y. Alice F. Bridges, et als., decided in May last, and to the subsequent 
cases. 





— 








Howztn, J. This is a suit on a promissory note, which, it is alleged 
and shown in the defence, was given in part payment of the price of 
slaves, and is governed by the doctrine settled in the case of Wainwright 
v. Bridges, and for the reasons therein assigned the judgment is affirmed, 
with costs. 

Justices Insnzey and Lapavve dissenting. 





No. 1069.—S. H. Kennepy & Co. v. Cuartes Roman et al.—Owners of 
Steamboat Rusy. 


Where a steamboat or other vessel arrives at a port with freight consigned to different parties 
residing there, a delivery of the goods on the wharf to the agent of the consignee, or some person 
authorized to receive them, or some act must be done which is equivalent to delivery, in order to 
relieve the owners of vessels from responsibility. 


To constitute a delivery, there must be a notice given to the consignee, and a reasonable time given 
him to make the necessary preparations to receive the goods. 


PPEAL from the Sixth District Court of New Orleans, Duplantier. J. 
Randolph, Singleton & Hardie, and Lacey, Marks & Butler, for plain- 
tiffs and appellants. Tirist & Olivier, for defendants and appellees. 

Lazavve, J. This suit is brought against the defendants for the value 
of three bales of cotton, shipped on board steamer Ruby, and not deliv- 
ered. The plaintiffs claim $739 88. 

The answer contains a generhl denial, and an allegation that Charles 
Olivier, one of the defendants, was not owner or part owner of said 
steamer; it admits the shipment of the three bales of cotton, but states 
that upon the arrival of the steamboat Ruby at the port of New Orleans, 
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on the 16th November, 1865, notice of the consignment of said cdtton ' 
was duly given to plaintiffs, but they neglected for more than two days 
to send for it; that the two successive nights, said cotton was guarded 
a watchman employed at respondents’ expense; that said cotton was stolep 
more than forty-eight hours after being landed on the levee, and after ity 
landing was known to plaintiffs. 

‘ They claim in reconvention six dollars for freight of said three bales of 
cotton. 

The Court below rejected plaintiffs’ demand, and gave judgment for 
defendants in reconvention for six dollars. The plaintiffs appealed. 

The shipment being admitted, it is incumbent on the defendants to 
show that they have complied with their obligation, by carrying the cot. 
ton to its place of destination, and delivering the same to the consignees, 
or show good cause why they have not done so. 

By the bill of lading, they undertook to carry without delay to the port 
of New Orleans, and to deliver unto the plaintiffs the said three bales of 
cotton. 

The boat arrived at New Orleans November 16th, at noon, and dis. 
charged her freight shortly afterwards; that from Thursday evening, day 
of her arrival, to Saturday following, the cotton remained on the levee; 
that between the hours of one and three o’clock of that day, it was 
stolen; no actual delivery of the cotton was made to plaintiffs, 

On trial of the case below, the witness, Andre, having stated that he 
called at the office of S. H. Kennedy & Co. on Monday morning preceding 
the arrival of the Ruby, and asked a person in said office, who appeared 
to belong to the house of plaintiffs, if the plaintiffs had not received the 
bill of lading for the three bales of cotton, and was answered that they 
had, but the plaintiffs objected to the evidence, on the ground that it 
was hearsay, and that the evidence of the person who made the answer, 
was the best, and that it did not appear who the person asked was, or if 
he had anything to do with the bill of lading. The Court rejected the 
evidence after sustaing the objections. We are of opinion the Court did 
not err; the defendants should have shown with certainty, that this person 
was one of the firm. 

In the case of Slade et al v. Payne & Harrison, 14 A. 453, it was decided, 
1st. That in order to relieve the owners of vessels from responsibility, 
there must bea delivery on the wharf to some person authorized to 
receive the goods, or some act done which is an equivalent to a delivery; 
2d. That in order to constitute a delivery, there must be a notice given 
to the consignee, and a reasonable time given him to make the usual and 
necessary preparations to receive the goods; 3d. That the manner of 
delivering the goods, and consequently the period at which the responsi- 
bility of the master and owners will cease, depend upon the custom of 
particular places, and the usages of the particular trades. 

This case turns upon a question of delivery, or something equivalent. 

Newspapers were introduced in evidence, in which the list of freight, 
with the consignees’ names inserted, but ‘nothing shows that knowledge 
of it was brought home to the plaintiffs. 3 L. 227. 6A.579. Mahoney 
pretended to be the drayman of plaintiffs; was requested to take the cot- 
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ton away, and he promised to do so, but nothing shows that he was the 
agent of plaintiffs, and authorized to receive freight. 

It appears that the plaintiffs received the bill of lading sent to.them by 
the shippers, but we are not satisfied that, when they received it, they 
were aware that the boat had arrived. We will not. pass, finally, upon 
the responsibility of the defendants, as the case must be remanded for 
farther evidence. 

We find nothing in the record showing the value of the cotton, so as 
to enable us to give judgment for plaintiffs. 

It is therefore ordered and decreed, that the judgment be reversed, and 
that the case be remanded to be tried according to law, and both parties 
allowed to adduce further evidence, the appellee to pay the costs of this 


appeal. 





No. 1036.—SostHENE Roman v. J. Denny et als. 


Where a Aeri facias, under which property has been seized, is returned not satisfied before the pro- 
perty is sold, the proceeding under the writ will be considered to have been abandoned, and. the 
seizing creditor cannot claim the benefit of any privilege which the seizure gave him on the fruits 
of the property seized. 

To enable the plaintitf to sell the property, an alias fieri fucias must be issued, and a new seizure be 
made and new notice be given. 

The fruits or revenues of real estate which accrue and are separated and gathered from the land prior 

"to the date of the seizure, cannot be sold by the sheriff in satisfaction of the writ in his hands; 
only such fruits as are produced or gathered since the seizure was made inure to the benefit of 
the seizing creditor. C. C. 457. 


4 PPEAL from the Second District Court of New Orleans, Thomas, J. 
C. Roselius and Alfred Philips, for appellants. Fellows & Mills, 
» Buchanan & Gilmore, for appellees. 


Brief of Roselius & Philips, for appellants.—On the 24th of May, 1861, 
the plaintiff applied for and obtained an order of seizure and sale, founded 
on the vendor’s privilege and special mortgage on a sugar plantation and 
its appurtenances, which he had sold to the defendants. After the seizure 
had been made, one of the defendants, Jacob Denny, applied for and 
obtained a suspensive appeal, from the order of seizure and sale. In 
consequence of the civil war, the case remained undecided in the Sn- 
preme Court until the 12th June, 1865, when the judgment was affirmed. 
An aliis order of seizure and sale having been taken out, a controversy 
arose in relation to a quantity of sugar, molasses, etc., found on the 
plantation, which was claimed by Forsyth and others, who allege that 
they were lessees of the property under Denny. By consent of parties 
these products were consigned to the firm of Eugene Rochereau & Co., 
to be sold, and the proceeds held subject to the decision of the Court. 

On the 6th January, 1866, the plantation was adjudicated by the sheriff, 
under the alias order of seizure and sale, to the plaintiff in the suit. 

The alleged lessees intervened, and claimed the proceeds of the sale of 
the sugar, molasses, etc., sold by Rochereau & Co. 

66 
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Judgment, having been rendered in their favor by the District Coun Court, 
the plaintiffs appealed. 

These products were raised on the plantation since the seizure in 196}; 
and it is respectfully submitted that the solution of the question is found 
in Article 457 of the Code, which provides, that ‘‘ the fruits of an immo 
vable gathered or produced since it was under seizure, are considered ag 
making part thereof, and inure to the benefit of the person making the 
seizure.” The seizure was never abandoned; and the suspensive appeal 
left the matter in s/atu quo during its pendency. Its final result depended 
on the judgment of the Supreme Court; and that judgment having been 
in affirmance of the order of seizure and sale, the parties occupy the same 
position as if no appeal had been taken. It is said that the writ was 
returned by the sheriff, and that thereby the seizure was abandoned, 
But no such conclusion can fairly be drawn from that fact. The execy- 
tion of the writ was arrested by the suspensive appeal, during a period 
of five years, and the officer had to make a return to the Court for the 
purpose of showing why he had not executed its mandate. 

We contend, in the second place, that the intervenors have not estab- 
lished their claim to this fund; first, because Denny, their pretended 
lessor, had no right to give a lease to them after the property was under 
seizure; and secondly, because their pretended lease is under private sig- 
nature, and has no date, so far as third persons are concerned, until it 
was filed in this suit. 


Brig of Fellows & Mills, Buchanan & Gilmore, for appellees.—The legal 
question, on the answer to which this cause mainly turns, is the date 
of the seizure under which the mortgaged property of defendants was 
sold. 

The appellees, intervenors, contend—and with whom the Judge a qu 
agrees, that the actual seizure was made on the 16th November, 1865. The 
appellants insist that it was on the 24th of May, 1861. 

The importance of the question is this: If the seizure be considered 
as of 16th November, 1865, then the crop and fruits of the plantation 
gathered before the seizure, though subsequent to 24th May, 1861, are 
not covered by the seizure. 

If the seizure, under which the property was sold, be held to be that 
of May 24th, 1861, as contended for by appellants, then the said fruits 
and revenues are legally covered by the seizure. 

The record shows the following facts: On 25th May, 1861, a writ of 
seizure and sale issued. 

On 12th June, 1861, the plantation was seized. 

On 26th July, 1861, the writ was arrested by a suspensive appeal. 

On 138th July, 1865, after decision by Supreme Court, an alias writ of 
seizure and sale was issued. 

On 2d August, 1865, the sheriff again seized the plantation. His retum 
states: ‘‘ Received the within writ of seizure and sale on the 17th July, 
1865. On the 2d of August, same year, seized the property, as will be 
fully shown by the annexed notice of seizure.” 

‘‘And on the 23d August, same year, received the annexed order from 
Headquarters, Military Department, postponing and suspending all pro- 
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coodings; wherefore, I return said writ of seizure and sale to this Honor- 
able Court not satisfied. August 24th, 1865.” 

On the 16th November, 1865, another alias writ of seizure and sale was 
received by the sheriff, who, in his return, says: ‘‘ Received the within 
writ of seizure and sale on the 16th November, 1865. On the same day I 
seized and took into my possession the within named and described 
property.” ITEP 

On this statement of facts, as established by the record, it is submitted 
that the ruling of the District Court is correct in fixing the date of the 
actual seizure under which the property was sold, as the 16th November, 
1865. . 

A valid seizure is an act of corporeal possession by the sheriff. Its 
duration depends upon the time such possession is held by the sheriff. It 
has no effect until such possession is acquired. It ceases with such pos- 
session. That possession of the sheriff rests only on the writ. When he 
returned the writ on the 25th of August, 1865, the seizure and possession 
of the sheriff necessarily ceased. (See Black v. Catlett, 1 Rob. 540.) 
Hence, while it be true that ‘‘the fruits of an immovable, gathered or 
produced since it was under seizure, are considered as making a part 
thereof, and inure to the benefit of the person making the seizure,” yet, 
as the crops and fruits claimed in the case at bar were gathered previous 
to the 16th of November, 1865, the date of the actual seizure under 
which the property was sold, such crops and fruits, gathered before that 
time, are not affected by such seizure. 

The 456th Article of the Code covers the facts: ‘‘ As soon as the crop 
is cut down, and the fruits gathered or the trees cut down, although not 
yet carried off, they are movables.” 

If corroborative proof of the correctness of the opinion of the District 
Judge were required, it could be found in the record. 

1st. The continuous actual possession of the plantation by Denny and 
the Forsyths, from the date of the suspensive appeal until the seizure on 
the 16th of November, 1865, shows that the sheriff was not in possession 
of the mortgaged property. 

The fact of the subsequent seizure by the sheriff, shows abandonment 
of the previous seizures. 

The agreement between the widow and heirs of Roman and the For- 
syths, on the 29th of April, 1863, shows that said widow and heirs did 
not consider the plantation to be then under seizure, for it recites ‘‘ that 
in case the Magnolia plantation is seized under the legal process,” etc., 
said Roman ‘‘ will keep said J. & OC. Forsyth in possession as keepers or 
otherwise,” clearly admitting a previous possession of the Forsyths. 

The judgment of the Supreme Court decrees: ‘‘ It is ordered, adjudged 
and decreed, that the order of seizure and sale be affirmed, and that the 
sheriff seize and sell the property therein described in the order, except 
the negroes therein mentioned.” Why should a new seizure have been 
ordered, if the original seizure had been considered in force ? 

Again, the original seizure in May, 1861, was clearly illegal, for it was 
made previous to notification of parties defendant. See record, and cases 
of State v. Judge of Second District Court of New Orleans—On Relation of 
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Howe, J. This contest arises under the 457th Article C. C., which 
provides that ‘‘ the fruits of an immovable gathered or produced sings 
it was under seizure, are considered as making part thereof, and inure to 
the benefit of the person making the seizure;” and the question to be 
determined is: at what date the seizure, under which the mortgaged pro. 
perty of defendants was actually made. The appellants, representatives 
of plaintiff, contend that it was made on 24th May, 1861; while the appel- 
lees, intervenors and lessees of the property, insist that it was made on 
16th November, 1865. 

The record shows the following facts: On 25th May, 1861, a writ of 
seizure and sale issued; on 12th June following, the sheriff of the pariah 
of St. James seized the plantation, and on 26th July, same year, the writ 
was arrested by a suspensive appeal, allowed upon a mandamus from the 
Supreme Court, which issued on the ground that no legal seizure had 
been made. After which a rule was taken by two of the defendants to 
obtain possession from the sheriff, which on 14th January, 1862, was made 
absolute, on the ground that the seizure was illegal and null, from which 
ruling no appeal has been taken. On the appeal in the cause, this Court 
in 1865, affirmed the judgment of seizure and sale, and ordered the sheriff 
to seize and sell the property described in the order. An alias writ isened 
on 13th July, 1865, under which the sheriff seized the property on 24 
August following, and on the 24th same month, he returned the said writ 
not satisfied, in consequence of a military order suspending all proceed- 
ings. Andon the 16th November, 1865, another alias writ was received 
by the sheriff, who, in his return, says: ‘‘ Received the within writ of 
seizure and sale on the 16th November, 1865. On the same day, I seized 
and took into my possession the within named and described property.” 
Under this writ the property was sold. It also appears that Denny leased 
the said plantation to J. & C. Forsyth, intervenors, for two years, begin- 
ning on 2d January, 1865, while the appeal was pending. 

From this statement of facts, it is manifest that the District Court did 
not err in fixing the 16th November, 1865, as the date of the actual seizure, 
under which the property was sold; and as the fruits in controversy were 
gathered prior to that date, they were properly awarded to the interve- 
nors, whose right to them seems to be fully established. 

We think the record shows that the sheriff did not have possession after 
the judgment on the rule in January, 1862, ordering the defendants to be 
put in possession, until he again seized in August, 1865, when he again 
abandoned possession and seizure, by returning the writ unsatisfied. 
1 RB. 540. 

The appellees have asked an amendment of the judgment, so as to 
allow them the value of other property claimed by them, and not included 
in the proceeds of the crop. This claim is for one-half the value of a saw- 
mill on the place when rented by the Forsyths, a railway and cars put 
thereon by them, lumber, cord-wood and corn, amounting to $11,026, 
and it seems not to have received any consideration in the action of the 
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District Judge, further than in reserving intervenors’ rights to all dam- 
incurred. 

As the evidence, on this point, is not altogether satisfactory, and coun- 
sel for appellees have not referred to the subject in their brief, we will 
not disturb the judgment in this respect. 

It is therefore ordered that the judgment appealed from be affirmed, 
with costs. 








No. 1060.—JonaTHAN EMANUEL v. CHARLES F. HatcHer. 


The reasons for the judgment rendered by the District Court were: ‘* When after hearing evidence 
-and argument of counsel, and considering the law, evidence and argument, it is ordered ” ete: 
Aldd—That this is as much a reason for judgment in favor of defendant as of plaintiff, and does 
not meet the requirements of the Constitution, Art. 76. Tit. 5, Con. 1864. 
The Supreme Court has the power to render in the premises such a judgment as the Court below 
should have rendered; and where the evidence is before the appellate Court to enable it to do so, 
a final judgment will be pronounced, after declaring the judgment of the lower Court null and 
void. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Phillips & Levy, for plaintiff and appellee. W. B. Koontz, for de- 
fendant and appellant. 


InstEy, J. This action is founded on a contract of lease, made in the 
city of Mobile, Ala. 

Thére was judgment for the plaintiff, and the defendant has appealed. 

The final judgment contains none of the reasons in which it was 
rendered. 

Areason for a judgment, the one assigned in this case, viz: ‘‘ When 
after hearing evidence and argument of counsel, and considering the 
law, evidence and argument,” is as much a reason for judgment in favor 
of defendant as of plaintiff. Police Jury v. Bozman, 11 A. 94. 18 A. 360. 

The judgment therefore is unconstitutional, (Art. 76, tit. 5, Con. 1864) 
but this Court has the power to render in the premises, such judgment 
as the Court below should have rendered, there being in the record suffi- 
cient evidence to enable it to do so. Hatcher, Tutor, v. Dodd, 12 La. 148. 

The lease is admitted, and it is not shown that any particular currency 
was stipulated, in which the rent was to be paid. 

The defendant has only himself to blame, if the property leased was 
occupied by the military authorities, as he abandoned the leased premises. 
That defence therefore cannot avail him; even, as the plaintiff maintains, 
if the common law, ‘‘ regarding a lease as an absolute purchase for the 
time, would not justify the application of the maxim caveat emptor.” 

We think the plaintiff has fully made out his case; and for the reasons 
here given, it is ordered, adjudged and decreed, that the judgment of 
the lower Court be avoided and reversed, and proceeding to pronounce 
such judgment as should have been pronounced by the lower Court for 
the reasons aforesaid, it is ordered, adjudged and decreed by this Court 
that there be judgment in favor of Jonathan Emanuel, the plaintiff, and 
against Charles F. Hatcher, the defendant, for the sum of twelve hundred 
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and seventy-five dollars, with legal interest on four hundred and twenty. 
five dollars, from the Ist May, 1865, on four hundred and twenty-fiyg 
dollars from the first of August, 1865, and on four hundred and twenty. 
five dollars from the first of November, 1865, the costs of the lower Court 
to be paid by the defendant, and those of this Court by the plaintiff ang 
appellee. 


PPP PIL PPI LIP 


No. 1063.—Wit1am Hunt v. J. M. Sronz et al. 


Payment of a promissory note to the holder, endorsed in blank, will discharge the drawer ang 
endorser. 

Where the drawer and endorser of a promissory note seek to avoid payment on the ground that the 
holder is not the owner thereof, and that they have equities against the real owner, the burden of 
proof is on them to show the equities that exist. 

The holder of a promissory note, though he is only the agent of the owner, may sue and recover 
judgment in hisown name. 


PPEAL from the Fifth District Court of New Orleans, Leaumonit, J, 
Whitaker, Fellows & Mills, for plaintiff aud appellee. Geo. 8. Lacey 
and Alexander Marks, for defendants and appellants. 

LapavvE, J. The plaintiff claims of the defendants in solido, the sum 
of $3,000, with interest, upon a note signed by Stone and endorsed by 
Chase, both defendants. 

The defendants answered by a general denial; admitted their signatures 
as maker and endorser. They further averred that the plaintiff was not 
the owner of the note, but that it belonged to one Ross; that said plain- 
tiff acquired the same under such circumstances as to subject the said 
note to certain equities, which could have been urged against said Ross; 
they specify those equities, going to show a failure of consideration. 

The Court, after hearing the evidence, gave judgment for plaintiff, and 
the defendants appealed. 

Alexander Ross, from whom plaintiff acquired the note, clearly shows 
a consideration, and defendants have not attempted to prove the equities 
by them pleaded. The plaintiff was interrogated, and he shows that he 
acquired the note in good faith, and that he is the holder thereof, subject 
to a certain stipulation between him and Ross: that when the note was 
collected, the plaintiff should pay over to Ross whatever sum should be 
realized after paying all expenses of collection, and the sum of $1,800 
and interest, due by said Ross to plaintiff. This is a matter with which 
the defendants have nothing to do; the note is payable to order, and 
endorsed in blank by the payee; the plaintiff, being the holder, is entitled 
to receive payment thereof. C. C., Art. 2141, No.1. Even if the plain- 
tiff were only agent of Ross, it is well settled that he might sue in his 
own name. 2 L. 264. 

Judgment affirmed, with costs. 
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No. 1056.—Joun Lynn 2. J. LowEnrTHAL. 


Any amendment of the judgment of the Court below must be prayed for in the answer to the appeal; 
otherwise, it will not be noticed by the Supreme Court. 


PPEAL from the Fifth District Court of New Orleans, Leaumonit, J. 
J. J. E. Planchard and E. Warren, for plaintiff and appellee. 7. L. 
Lemly and J. B. Cotton, for defendant and appellant. 

Instry, J. The plaintiff claims as damages in this suit, four hundred 
and fifty dollars. 

He occupied as a coffee-house, the first floor of the house No. 56, in 
Perdido street, and, at the same time, the defendant was permitted to 
occupy the garret in the same building. 

During this joint occupancy of the house, the effects of the plaintiff in 
his coffee-house, consisting principally of cigars, salt, coffee, spices, etc., 
were greatly damaged by water from the defendant’s hydrant in the 
garret, which, through his fault or negligence, was left open, and by 
which the plaintiff’s coffee-house room was completely flooded. 

A careful examination of the evidence has satisfied us, that the damage 
sustained by the plaintiff, through the defendant’s negligence, was greater 
than the lower Court awarded to him. He has not prayed in his answer 
tothe appeal for any amendment of the judgment, and it will not be 
noticed in his brief, (Hite v. Barker, 17 An. 141) and the defendant being 
liable to the plaintiff for the damage sustained by him, (see 2294, 2295 
and 2296, C. C.,) has no cause to complain of the judgment against him. 

It is therefore ordered, adjudged and decreed that the judgment of the 
District Court be affirmed, at the costs of the appellant. 





No. 1057.—Henry Hinck v. Toe Home Insurance Co. or New York. 


Where an insurance company has affected an insurance on merchandise, with the words in the policy, 
laden or ts be luden on board, and the bill of lading fora part of the goods bears date anterior to 
the date of the policy, and the defendant pleads the general issue, it must be held to include all 
the goods embraced in the contract of insurance, laden and to be laden. 


The insurer must make a special defence to put the insured to the proof, that all the goods were 
actually at risk. 


PPEAL from the Fifth District Court of New Orleans, Leaumont, J. 


M. M. Cohen, for plaintiff and appellee. L. Madison Day, for defen- 
dants and appellants. 


Howett, J. The defendants have appealed from a judgment condem- 
ning them to pay plaintiff $5,000, balance due on an insurance of goods, 
valued in the policy at $8,000; and they urge, in the oral argument before 
us, two grounds for a reversal, to wit: Plaintiff has failed to show, Ist, 
that all the goods, intended to be included in the policy, were actually 
shipped; and 2d, the loss. The second point is put at rest by the proof 
of 8 partial payment (say $3,000) on the claim after the loss. As to the 
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first, we think the proof sufficient under the pleadings. The language 
or terms in the policy on which this defence is based, are: ‘“Goodsang — 
merchandise laden or 0 be laden on board the good steamer Sh 
Star.” The answer was a general denial, and on the trial plaintiff intro. 
duced in evidence the bill of lading, dated two days subsequent to thatof 
the policy, and which, without some allegation or proof of deficiency, 
error or fraud, must be held to include all the goods embraced in the 
contract of insurance, ‘laden and to be laden.’ ‘‘* The valuation, in cage 
of goods, looks to all the goods intended to be loaded,” (1 Arnould, @ 125) 
and the insurer must make a special defence, to put the insured to the 
proof that all the goods were actually at risk. 

We consider it unnecessary to pass on the bill of exceptions in the 
record, as the exclusion of the evidence objected to would not affect our 
conclusion. 


Judgment affirmed, with costs. 








No. 1035.—W. G. Vincent, Administrator, » A. Mertz D’Avsicyz 


It is the settled jurisprudence of this State, that a tutor of minor children is competent in that caps 
city to administer the ion of the d d, so long as not opposed by the credit 

The law requiring property, sold at succession or probate sale, to bring its appraisement, does not 
apply to a case where the succession property has been mortgaged, and the creditor has had the 
property sold under executory process; in such cases, the law regulating the sale of property 
under execution governs as to the amount of the bid. 

Property sold under a writ of fieri facias, or by virtue of an order of seizure and sale, must bring 
two-thirds of its appraisement in cash, otherwise it cannot be sold. 








PPEAL from the Second District Court of New Orleans, Thomas, J. 
P.H. Morgan, for plaintiff and appellee. C. Roselius and A. Philips, 
for defendant and appellant. 


Instey, J. This action is brought to avoid a sale made in pursuance of 
executory process. 

Two grounds of nullity are set up: 

1. When the executory process was issued and the property sold, the 
succession of McIlhenny was unrepresented by an administrator, and L. 
C. Davis, who was merely tutor to the minor McIlhenny, appointed with- 
out bond, was made a party defendant in said suit, and that notice of 
seizure served on him was insufficient, he being incapable of standing in 
judgment. 

2. The property should not have been sold for less than fifteen thous- 
and dollars, at which it was appraised in the inventory of the succession. 

Judgment was rendered in the lower Court in favor of the plaintiff, and 
the defendant has appealed. 

On the first ground, it is only necessary to say that we consider the 
jurisprudence settled, that a tutor of minor children is competent, in that 
capacity, to administer the succession of the deceased, so long as the cre- 
ditors do not object. 
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“This subject was thoroughly examined in the case of Bryan v. Atchison, 
9 An. 465, which rested on more recent legislation than that of the Civil 
Code, upon which alone was based the previous antagonistic opinions of 
the Court, no allusions in those opinions having been made to Article 976 
of the Code of Practice, the last expression of legislative will. 

It would be needless for this Court to multiply the reasons already 
adduced in support of the doctrine taught in Bryan v. Atchison, to the 
effect, that the tutor of a minor or of minor children is competent, in 
that capacity, to administer the succession, so long as the creditors do not 
object. A doctrine again recognized broadly in the case of Dickason v. 
Smith, 5 An. 197, aud now by us adopted as correct in principle. 

L. C. Davis was, it is admitted, the tutor of the minor McIlhenny, and 
his appointment, as such, is presumed to have been regular and legal; 
and his being dative and not natural tutor, was no impediment to his 
being a party in the executory proceeding. Art. 327, C. C. 

There is no proof in the record that the succession was an insolvent 
one, as was suggested by the Judge of the lower Court, in his reasons 
for judgment. 

The second ground of nullity is equally untenable. 

An hypothecary creditor has two distinct remedies against property in 
a succession, subject to his lien, either to procure an order of seizure and 
sale, or a rule on the administrator, to show cause why the property should 
not be sold according to Articles 990, 991 and 992 of the Code of Practice. 
Mason, Ex’r. v. Williams, 12 A. 68. 

If he proceeds, as he has the legal right to do, by way of seizure 
and sale, (Boguille v, Taille, 1 An. 205, and McCalop v. Fluker’s Heirs, 12 
A. 551,) he is bound to observe all the rules of proceeding, and no others, 
relating to executory process. C. P. 732, et seq. 

Article 680 of the Code of Practice, one of the articles referred to in 
Article 745, C. P., requires that the price offered by the highest and last 
bidder, shall reach two-thirds of the appraisement of the property offered. 
The property in controversy was regularly appraised at twelve thousand 
dollars, and it was adjudicated to the defendant for nine thousand 
dollars. 

The property was, therefore, on that score, legally adjudicated. 

The authority cited by the plaintiff, that the property sold should have 
brought the full amount of the appraisement in the inventory of the 
succession property; See Succession of Fitz, 12 An. 368, as well as the 
cases of the Succession of Porter, 5 Rob. 95; and the Succession of George 
B. Ogden, 10 Rob. 437, relate to succession sales under Articles 990, 991 
and 992 C. P., and not to actions via execuliva against encumbered suc- 
cession property. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the District Court be annulled, avoided and reversed; it is further or- 
dered, adjudged and decreed, that there be judgment in favor of A. 
Merle D’Aubignié, the defendant, and that the adjudication to him of 
the property described in the plaintiff's petition, made by the sheriff of 
the parish of Orleans on the 13th May, 1865, in the suit of A. Merle 
67 
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D Aubignié, through his agent, John W. Lavillebeuvre, vy. George S. Mande. 
ville and G. C. L. Davis, No. 25,287, on the docket of the Second District 
Court of New Orleans, be maintained as against the plaintiff in this suit, 
William G. Vincent, administrator of the Succession of Rufus Mclhenny, 
and it is farther ordered that the said plaintiff and appellee pay the costg 
in the District Court, and in this Court. 





No. 1045.—Guy Dupuantier v. J. B. Micuovup. 


Where an attorney-at-law has rendered services in his professional capacity to an estate, and the 
universal legatee has agreed to pay him a certain amount agreed upon, and makes a partial 
payment in liquidation thereof, the attorney may sue on this acknowledgment, and recover the 
balance against the succession. In such a case, the defendant representing the estate, cannot 
successfully urge the plea of res judicata, where the amount first paid has been placed on the 
tableau, and a judgment rendered allowing his claim which has been paid. 

Where the defendant alleges a written contract, he will not be allowed to prove by parol a verbal 
acknowledgment by plaintiff, nor will he be allowed to amend his answer by striking out the word 
* written,” when the case is on trial, in order to enlarge the evidence. 


er from the Fifth District Court of New Orleans, Leaumoni, J. 
E. Bermudez, for plaintiff and appellee. 7. W. Collens, for defen- 
dant and appellant. 


Lapavve, J. The plaintiff alleges, in substance, that as counsellor-at- 
law, he has rendered services to the executors of the late Antoine 
Michoud, in the settlement of the succession of the said Michoud, 
well worth the sum of two thousand dollars, in part payment of which 
he received one thousand dollars; that said services extended to the 
putting in possession of the universal legatee, J. B. Michoud; that 
after said services had been rendered, said Michoud acknowledged himself 
indebted unto petitioner for the same, in the sum of $2,000, one-half of 
which had already been paid, and agreed to pay the balance of $1,000. 

He prays for judgment accordingly, against said J. B. Michoud. 

The defendant excepted to the petition, alleging that plaintiff has 
included in his demand the services rendered previons to the tableau of 
distribution; that he has no right to do so, the cause of action for said 
services which are merged in the judgment rendered on said tableau, 
forming res judicata; that the only right plaintiff has, is an action for 
the services rendered subsequent to the judgment on said tableau. 

He prays that the suit be dismissed, at plaintiff’s costs. 

The Court, after hearing the evidence upon this exception, dismissed 
the same. 

The defendant, in support of his exception, relies upon the following 
entry on the said tableau, which was duly homologated: 

‘‘Guy Duplantier, attorney of succession, his fees for services to the 
filing of tableau $1,000, proportion, $342 46.” 

We are of opinion that the exception was properly overruled upon the 
allegations in the petition, that the services extending to the putting in 
possession of the universal legatee, J. B. Michoud, after having been 
rendered, were acknowledged by said J. B. Michoud, who acknowledged 
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himself indebted unto petitioner for the same in the sum of $2,000, one- 
half of which had already been paid, and he agreed to pay the balance 
of $1,000. 

The answer, on the merits, contains a general denial, reserving the plea 
of res judicata, and admitting the services rendered to the filing of tablean 
to be worth $1,000. The defendant further says, that the payment of 
$1,000 was made in error, the plaintiff having agreed in writing to allow 
the fees earned by Julien Seghers, amounting to $200, to be deducted 
from said sum, and he claims said sum of $200 in reconvention. 

The Court below, after hearing the case, gave judgment for plaintiff, 
and the defendant appealed. 

The provisional tableau of distribution referred to, was filed on the 3d 
and homologated on the 21st of January, 1863. J. B. Michoud, the uni- 
yersal legatee, who is a resident of France, arrived here on the 30th of 
November, 1863, and he left on the 20th February, 1864. On his leaving, 
he left with C. Guillet, former executor, the following document: 


‘‘Pour réglement definitif de la succession de M. Michoud je deman- 
drai la somme de deux mille piastres; ceci comprend la mise en possession 
de l’héritier et la décharge des exécuteurs testamentaires.” 

(Signed) **G. DuPLANTIER.” 

This paper was brought into Court by said Guillet, on a duces lecum, 
and offered by the plaintiff in evidence. The defendant objected to its 
introduction, on the grounds that it is the plaintiff's own act, and is not 
evidence in his favor; that the plaintiff could not make evidence for him- 
self, by sending a statement in writing to defendant, and then call for its 
production as proof; that nothing was shown to bind the defendant to 
the contract proposed in said paper, and even if there had been such 
proof it was inadmissible under the pleadings, which contain no allegation 
authorizing such proof. 

The Court overruled the objections, and received the document. We 
are of opinion that the Court did not err; the objections go to the effect 
and not to the admissibility; had the plaintiff claimed more than $2,000, 
this paper would have been good proof for the defendant to reject the 
surplus, and the plaintiff might show that the defendant had acquiesced 
in or accepted it. 

The defendant objected to proof of value of services rendered previous 
to the filing of tableau, and relied to support his objections upon the 
plea of res judicata; that plea being overruled, the Court properly re- 
ceived the evidence under the allegation in the petition, that such services 
were worth $2,000. 

The defendant did not except to the petition on the grounds that the 
claim was based on a quantum meruit, and on a contract. 

The defendant offered to prove by a witness, as alleged in his answer, 
that Duplantier, plaintiff, had agreed to deduct the $200 paid to Seghers, 
from his fees; plaintiff objected to said proof, o& the ground that the 
answer alleged a wrilien agreement. The Court sustained the objection. 
The defendant then moved to amend his answer by striking out the word 
written; it was objected to, and amendment refused. The Court decided 
properly. The defendant had restricted his own evidence, and no other 
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proof could be received, and the case being on trial, it was too late to 
amend in order to enlarge the evidence. 19 L. 542. 1R.58. 18 An 
536. 14 An. 355. 

There are two other bills of exceptions taken by defendant, and ag 
the conclusion we have come to would not be changed by a decision upon 
them, we pass them unnoticed. 

Gustave Tournade testified; he says: 
“I know the parties to this suit; I was present at the conversation 
between them, as to the payment of Guy Duplantier, attorney for J. B, 
Michoud. Mr. Michoud came to the office of Duplantier, and began 
conversation with him in relation to his fees in the succession of Michoud; 
he wanted to obtain a reduction; he thought the fee was too high, which 
reduction Duplantier refused to grant, stating thatit was a reasonable fee, . 
the amount being $2,000. Then Mr. Michoud stated he could pay 
Duplantier, and was in the act of drawing out his pocket-book, when his 
son who accompanied him, remarked that he had not sufficient money to 
do so; Mr. Michoud then stated that he would pass again, and bring 
with him sufficient money to pay; this conversation took place, it maybe, 

two years ago.” 

This testimony is uncontradicted and unimpeached, and coupled with 
the paper brought into Court by Guillet, and which Michoud had left 
with him on his leaving for France, satisfies us that there was an under- 
standing between the parties that plaintiff's fees should be $2,000. If 
that paper was of no value, binding no one, why did the defendant pre- 
serve it so well, and leave it with Guillet? It strikes our mind that it was 
to be used in case the plaintiff had made a demand for more than $2,000, 

Upon the whole, we are of opinion that plaintiff made out his case; 
besides this argument, it was fully proven by old members of the bar 
that the services were worth the amount claimed; some compute a value 
of $3,000. 

It is therefore ordered and decreed, that the judgment of the District 
Court be affirmed, with costs. 


Rehearing refused. 
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No. 766.—Moore & Browper, for the use of Cuartes E. Arer, ». J. 
B. Bres. 


Where A sues for the use of B, and the Court is of opinion, from the facts of the case, that B had 
no interest in the suit before the action was brought: Held—That A was the real plaintiff, who 
had the control of the suit, and might dismiss the same without the sanction of B. 


PPEAL from the Fourth District Court of New Orleans, Théard, J. 
Elmore & King, for appellant. Race, Foster & E. T. Merrick, for 
appellee. R. H. Marr, for Moore & Browder. 
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“Peporter.—The original opinion in this case is reported in the 18th 
. Annual, page 483. The case should not have been reported until the 
rehearing was disposed of. See 18th Annual, page 483. 





On REHEARING. 


Howett, J. On the rehearing of this cause, the counsel of Alter pre- 
sent the only point involved, in the following form: 

«Whatever rights existed in Moore & Browder before the suit, were 
transferred to Alter by the fact of their filing a suit for his use and benefit;” 
and they contend that this point has been expressly decided in the case 
of Fowler, for the use of McNair, v. Thompson, 5 M. 561. That suit was 
instituted against the real obligor, and was founded on a contract of 
affreightment made by and in the name of Fowler, who, in the petition, 
declared that he acted as agent of McNair; but the contract being in the 
name of Fowler, and every one deemed to stipulate for himself, unless the 
contrary be expressed, or result from the nature of the agreement, McNair 
could not act without the assistance of Fowler; and the Court considered 
the latter’s declaration, that he sued for the use of McNair, as amounting 
under the circumstances, to a relinquishment and transfer of his own right 
to McNair, and sufficient to enable the latter to appear in the case as the 
real plaintiff. 

The facts in the case before us are quite different. Moore & Browder 
declare on a contract, personal to themselves, made as factors with a cot- 
ton planter, (not a party to the suit) by virtue of which they seek to get 
the possession of cotton belonging to said planter, but illegally, as they 
allege, in the hands of the defendant, another factor. There is nothing 
in the petition which, in our opinion, implies that Moore & Browder had 
transferred, or ever intended transfer to Alter, their privileged claim upon 
said cotton, which is the real basis of this action, and on which alone 
the proceedings against defendant can be maintained, if at all. The 
only interest disclosed in Alter is his ownership of a draft drawn by the 
said planter on and accepted by Moore & Browder under their said con- 
tract, and which they allege was to be paid out of the cotton, sequestered 
upon their bond and affidavit, in the hands of defendant. Their prayer 
is, that the cotton be delivered éo them, not to Alter, to pay the draft held 
by the latter, and an account which they allege is due them, and for a 
portion of which they swear that they have a privilege on said cotton, 
The allegations of the petition, taken together, show what the parties 
meant by the expression, ‘‘for the use of Alter,” that Moore & Browder 
would sell the cotton to pay their acceptance held by Alter—an incident 
in the main suit and not such an agreement as to make him the real 
plaintiff, and give him the control of this suit. Moore & Browder, being 
the real actors, have the right to dismiss their demand, which, according 
to the allegations of the petition, leaves nothing to sustain any right in 
Alter to be prosecuted in this proceeding. What may be their responsi- 
bility to him, growing out of such dismissal, or what rights he may have 
against said defendant in another action, need not here be considered. 
We would remark that the difficulty which we met, but is not urged, in 
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disposing readily of the case, is technical in its nature. ‘But the inns 
before us has been confined to Alter and the defendant, the only Parties 
making appearance, and we have passed upon the question presented in 1’ 
argument—whether or not Alter is the transferree or assignee of Moor 
& Browder’s rights as against Bres, the defendant. We think he is no 
shown to be, and that the right of action, as set forth, being in Moore t 
Browder, and Alter’s claim being incidental, they have the control of the 
suit. 

The authorities quoted by counsel for Alter are not considered applies. 
ble to the facts and pleadings in this case. 

It is therefore ordered, that the judgment heretofore rendered by y 
remain undisturbed. 
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ABSENTEE. 


1. An absentee having property in the State, or within the jurisdiction 
of the Court, liable to seizure by his creditoms, may be brought into 
Court by a curator ad hoc, without attaching his property. 

‘ield & Co. v. New Orleans Delta Newspaper Co., 36. 


2. The process of attachment is one mode by which the creditor may 
pursue his debtor, in the cases specified by law, but is not exclusive. 
In cases where the absent debtor leaves his property without an 
administrator or agent, the creditor may cause him to be cited 
through a curator ad hoc, and a judgment rendered contradictorily 
with the curator ad hoc, in such cases, is binding on the absent 
debtor. Ibid. 


8. Where a party, whilst residing in Louisiana, executes a mortgage on 
his property here, and afterwards removes with his family to ano- 
ther State or country, and remains absent for two or three years, 
leaving no agent in charge of his property, or authorized to 
represent him, nor housekeeper in possession of his former domi- 
cile and residence, with no known intention of returning, he must 
be regarded and treated by the mortgage creditor as an absentee, 
who, in a suit against the property mortgaged, may cause a curator 
ad hoc to be appointed to represent the absentee, with whom pro- 
ceedings can be conducted contradictorily, and a valid judgment 
rendered against him. Samory v. Montgomery, 333. 


4. A non-resident is entitled to an appeal within two years from the 
date of the judgment of the lower Court. Ibid. 


5. Where a party takes an appeal, as an absentee within two years, but 
more than one year from the date of the judgment appealed from, 
he cannot, after the appeal is granted, claim to be a resident for 
the purpose of defeating the judgment of the lower Court, ren- 
dered in conformity with the proceedings authorized by law, against 
absentees and non-residents. Ibid. 


See CurRATOR AD H0c—Frost v. McLod, 80. 
ADMIRALTY. 


1, The Civil Courts of Louisiana are without jurisdiction in admiralty 
and maritime cases. Berwin vy. Steamship Matanzas et al. 384. 
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ADMIRALTY (Continued. ) AR 
2. By the judiciary act of 1789, chapter 20, 2 9: Evxeclusive original 


3. 


cognizance of all civil causes of admiralty and maritime jurisdiction 
is vested in the District Courts of the United States, “‘ saving to 
suitors in all cases the right of acommon law remedy, where the 
common law is competent to give it.” Ibid. 


The saving clause, in the judiciary act of 1789, securing to suitors 
a common law remedy, where the common law is competent to give 
it, does not give them a remedy at common law, but a common law 
remedy. A proceeding in rem is a civil law remedy, and when used 
in the common law Courts is provided for by statute. Ibid. 


AGENCY. 


3. 


to 


ot 


“J 


An insolvent, affer his surrender, cannot maintain an action against 
a faithless agent or mandatory. Such action, and the right to 
maintain revocatory actions, pass to the syndic, and can be main- 
tained by him alone for the benefit of the creditors. 

Bank of Louisiana, in liquidation, v. Wilson, 1. 


. If an agent exceed his powers, and loss ensue therefrom, it will fall 


on him, unless the principal subsequently ratify, and recognize his 
departure from the letter of his instructions. 
Merritt v. Wright, Williams & Co., 91. 


. An agent having charge of cotton purchased, is bound to exercise a 


_ prudent care over it, and preserve and ship it to his principal, but 
he is not responsible against an overpowering force, whereby the 
cotton is destroyed, and ruinous loss occurs. 

Clark & Thienman vy. Norwood et al. 116. 


. A lease signed by an agent can have no effect as proof, until the 


agency is shown by evidence of equal dignity. 
Humphreys et al. v. Browne et al. 158, 


An agent authorized to endorse notes in the name of his principal, 
‘ and for his use, having endorsed a note in his name, is presumed 
to have done so for the use of the principal. 
Kock v. Bringier, 188. 


. If a party is capacitated to act for himself, he may act in the capa- 


city of agent for another. Lea v. Bringier, 197. 


Defendant, being indebted to plaintiff, gave several orders on differ- 
ent parties for sugar and molasses, as security for the payment of 
the indebtedness, which, if not redeemed in twenty days, were to 
become his property: Plaintiff placed the orders in the hands of 
his agent, with instructions to recover the amount of the indebted- 
ness within the twenty days. After the expiration of the twenty 
days, the agent accepts payment on the orders, at different times, 
in small amounts, with the knowledge and consent of the principal: 
Held—That this is a ratification of the acts of the agent, binding 
on the principal. Delaney v. Levi, 251. 

















INDEX. 541 


AGENCY (Continued. ) 


g, An agent cannot bind his principal on a promissory note, under a 
general power of attorney. To bind the principal on the note the 
power of the agent must be express and special. C. C. 2966. 

Roberison v. Levi et al. 327. 


9, Where an agent, holding a power of attorney to sign promissory 
notes, executes a note as agent for a bill of goods, and the principal 
promises to pay the note, thereby ratifying the act of his agent, he 
cannot afterwards avoid payment on the ground that the act of the 
agent was not within the scope of the agency. 

Meyers v. Simmons, 370. 


10. An agent or mandatory, intrusted with the management and control 
of real estate here for his principal, who resided in one of the 
Northern States before and during the late war, was not absolved 
from his obligations to his principal by the breaking out of hostil- 
ities between the two sections of the country. The agency con- 
tinued during the war, and his acts, as such, were binding on his 
principal. Monsseaux et al. v. Urquhart et al. 482. 


11. The doctrine that a state of war dissolves or suspends all commercial 
partnerships existing between citizens or subjects of the belliger- 
ents, does not apply to agent or agencies. Tid. 


Sze Atrorney—Ealer v. McAllister & Co., 21. 
ALEATORY CONTRACTS. 


1. Plaintiff garnishees $3,000 belonging to defendant, which has been 
deposited with a third party, pending the issue of a horse race; 
afterwards an intervenor claims the money, as having won it at the 
race. Defendant is shown to have been an insolvent at the time of 
seizure. The Court will not sustain the intervention. 

St. Ceran v. Sherman, 192. 
ALIMONY. 


1. No greater alimony will be granted a bastard child than is shown to 
be necessary for its support. Should a larger sum become neces- 
sary, it is within the province of the Probate Court to grant it. 

O’ Gara v. Riddell, 504. 

2. Inasuit fora divorce, an order giving alimony to plaintiff was 
granted ex parte, and without legal notice to the defendant, the 
husband of plaintiff, and without any proof of the facts, the judi- 
cial knowledge of which was essential to the exercise of a sound, 
legal discretion: Held—That the order would work an irreparable 
injury to the defendant. Madden v. Fielding, 505. 


APPEAL. 


1, The appeal will not be dismissed on the ground that the appeal bond 
was given in favor of the wife, the surviving partner in community, 
as tutrix to her minor children, and not in her own right. The 
tutrix is ex officio administratrix of the estate, and the judgment 
appealed from is the property of the estate; so is the appeal bond. 

Bronson et al. vy. Balch, Warden et al. 39. 
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APPEAL (Continued) : 
2, When an appeal is taken from an interlocutory order, in an appeal. F 


10. 


11. 


+. 12. 


able case, and the parties are before the Supreme Court, it is not 

incumbent upon them to dismiss the appeal ex officio, even though 

it is not shown that an irreparable injury will be done. \ 
Mason, Administrator, v. Nutt, 41, 


. Where an appeal bond is given in a case not mentioned in the order 


of appeal, the appeal will be dismissed. The order must state 
clearly from what case the party wishes to prosecute his appeal. 
In the Matter of the Sheriffalty of Pointe Coupée, 73, 


. The Supreme Court will not dismiss an appeal on motion of appel- 


lant, without consent of appellee. Wolfe v. Poirier et ai. 108, 


. Where judgment was signed in the February term, and an appeal 


was taken at the May term following, and the appellee not cited, 
the appeal will be dismissed. Citation is essential. 
McKowen v. Atkinson et al. 136, 


. Where a judgment has been rendered by the lower Court against 


two defendants in solido, and only one of the defendants is men- 
tioned in the appeal bond, the appeal will be dismissed. 
Cotton v. Stirling et al. 187. 


. All the parties interested that a judgment shall remain undisturbed, 


must be made parties to any appeal taken from it, or the appeal 
will be dismissed; and this rule applies to warrantors interested in 
the suit. Hutchinson v. Johnson, 141. 


. Where an appeal is granted .by motion in open Court, the names of 


the appellees must be inserted in the appeal bond, otherwise the 
appeal will be dismissed. Michael v. Babin et al. 197. 


. Where the certificate of the clerk of the District Court does not 


show that the record contains all the evidence adduced, and the 
record contains no statement of facts, no exception to the opinion 
of the Judge, nor special verdict, and the appellant has not filed 
in the appellate Court an assignment of errors of law apparent on 
the face of the record, the case cannot be examined on its merits, 
and the appeal will be dismissed. 

City of Carroilion v. Magee et al. 261. 


A motion to dismiss an appeal, made more than three judicial days 
after the filing of the record, comes too late. 
Boutte et al. v. Maillard et al. 276. 
Where the amount in controversy is less than three hundred dollars, 
the Supreme Court will dismiss the appeal ex officio. Ibid. 


Plaintiff enjoins an order of seizure and sale sued out by defendant. 
The injunction is dismissed on arule taken by defendant, and 
plaintiff appeals without making the surety on his injunction bond 

_a@ party to the appeal: Held—That the surety is a party to the suit, 
having an interest that the judgment appealed from remain undis- 
turbed, and should be made a party to the appeal. 

Bethancourt v. Stephens, 291. 
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13. Where the record of appeal shows that the judgment of the lower 


14. 


15. 


16. 


17. 


18. 


21. 


22. 





Court was not signed, the appeal will be dismissed. Ibid. 


A motion to dismiss an appeal, because the transcript does not con- 
tain certain evidence, will not be maintained, where the transcript 
does not show that such evidence was adduced. Tid. 


The plaintiff died while the suit was pending in the lower Court. 
The widow, in her own right, and as tutrix to her minor child, and 
the other children as heirs, were made parties to the suit, and 
judgment was rendered in their favor. Defendant appeals, and 
gives bond in favor of the widow in her own right, and as tutrix 
of her minor children, naming not only the minors but those of 
age: Held—That the children of age were not made parties to the 
appeal. Twichell v. Avegno, 294. 


The Supreme Court will take no notice of documents not making a 
part of the record of appeal. Ibid. 


Where a judgment is rendered against the members of a commercial 
firm in solido, and one member of the firm alone appeals, the other 
members must be made parties thereto. 

Tupery v. Lafiite and Deffarge, 296. 

It is immaterial when a motion is made to dismiss an appeal for want 
of proper parties, as, for that cause, it will be ex officio noticed by 
the Court. Ibid. 


. To entitle a party to an appeal it must be shown that he has an in- 


terest in maintaining or reversing the judgment of the lower Court. 
Arrowsmith v. Rappelge et al. 327. 


. No damages will be allowed on appeal, except on moneyed judg- 


ments. C.P. 907. Ibid. 


Where the transcript of appeal does not show that a final judgment 

has been rendered in the lower Court, the appeal will be dismissed. 
Bynum v, Hamilton et al. 446. 

Where an order for a suspensive appeal, fixing the amount of the 

‘bond as the law directs, is granted from a judgment for twenty- 

nine hundred and fifteen dollars and ten cents, and the bond is 

given for five hundred dollars: Held—That neither a suspensive 

nor a devolutive appeal can be maintained. 

Succession of McCall, 507. 


. To maintain an appeal as either devolutive or suspensive, the bond 


must be for the sum fixed by the Judge or by the law. Tid. 


. Any amendment of the judgment of the Court below must be 


prayed for in the answer to the appeal; otherwise, it will not be 
noticed by the Supreme Court. Lynn v. Lowenthal, 527%. 
See ABSENTEE—Samory v. Montgomery, 333. 
See Atmmony—Madden v. Fielding, 505. 
Ser Practice—Blanchard y. Luce, 46. 
7 * Police Jury v. Garett, 122. 
* Montgomery v. Barrow, 169. 
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ARREST. 


1. In order that a creditor may maintain a writ of arrest against his 
debtor, the creditor must swear that the debt or damages which he 
claims is really due to him, and the amount thereof, and that the 
debtor is about to remove from the State without leaving sufficient — 
property in the State to pay his debt. He must, besides, execut, 
his bond in favor of the debtor, in a sufficient amount to cover the 
damages, which he might sustain from the wrongful issuance of 
the writ of arrest. C. P., Art. 214, and amendments. 

Graham v. Noble, 512, 


2. The 3d section of the Act of the Legislature of 1855, (p. 42) placing 
resident and non-resident debtors on the same footing, as to the 
prerequisites for an arrest, is not repealed by the act of 1856, (p, 
80) amending and re-enacting Article 214 of the Code of Practice, 


Ibid, 
8. The Act of 1856, only prescribes an additional condition for the: 
arrest of both resident and non-resident debtors. Ibid. 


ASSESSMENT. 


1, By an Act of the Legislature, approved March 15th, 1855, to regu. 
late corporations generally, the officers of each insurance company 
are required to publish annually a full statement under oath of the 
business of the company, etc.; and, on the estimate thus made and 
published, the assessor is authorized to make his assessment for 
the year. State v. Louisiana Mutual Ins. Co., 474. 


2. A party objecting to the assessment roll on the ground that it is 
incorrect, must resort to the mode pointed out by law, and within 
the time prescribed, to have it corrected; otherwise, he will be 
bound by it. Ibid. 


3. Where the tax-payer omits to furnish the assessor with a statement 
of his property taxed in the manner and within the time prescribed 
by law, the assessor is authorized and required to make the sssess- 
ment from the best information he can obtain. Ibid. 


ATTACHMENT. 


1. An absentee having property in the State, or within the jurisdiction 
of the Court, liable to seizure by his creditors, may be brought 
into Court by a curator ad hoc, without attaching his property. 

Field & Co. v. New Orleans Delia Newspaper Co., 36. 


2. The process of attachment is one mode by which the creditor may 
pursue his debtor, in the cases specified by law, but is not exclu- 
sive. In cases where the absent debtor leaves his property without 
an administrator or agent, the creditor may cause him to be cited 
through a curator ad hoc, and a judgment rendered contradictorily 
with the curator ad hoc, in such cases, is binding on the absent 
debtor. Ibid. 
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ATTACHMENT ( Continued. ) 


3, A writ of attachment will not be maintained, where the party left 
- "the State temporarily, on account of the political agitation pre- 
- yailing here at the time, and it is not shown that he has established 

a domicile elsewhere. Clark v. Pratt, 102. 


4, A residence in this State of one year is not required in order to pro- 
tect defendant’s property from attachment. 

+ Lurty v. Skilton, 136, 

ATTORNEYS AND ATTORNEYS’ FEES. 


1. Where an attorney-at-law brings a suit in his own name, as principal 
_ and.owner: Held—That he cannot recover counsel fees as the agent 
of another. He cannot, in the same proceeding, claim to be the 
owner and the agent of the owner of the same thing. 
Ealer v. McAllister & Co., 21. 


9. An attorney has no authority to release his client’s debtor, except 
on payment in the iegal currency of the United States. 


Railey & Campbell v. Bagley et al. 172. 


3. Where an attorney-at-law has rendered services in his professional 
capacity to an estate, and the universal legatee has agreed to pay 
him a certain amount agreed upon, and makes a partial payment 
in liquidation thereof, the attorney may sue on this acknowledg- 
ment, and recover the balance against the succession. In such a 
case, the defendant representing the estate, cannot successfully 
urge the plea of res judicata, where the amount first paid has been 
placed on the tableau, and a judgment rendered allowing his claim 
which has been paid. Duplantier v. Michoud, 530. 


4. Where the executor files an account of his administration, and places 
the attorneys for the estate on the tableau for a certain amount, as 
the value of their services to the succession during its administra- 
tion, and other creditors oppose the homologation of the items for 
attorneys’ fees, on the ground that the charges are excessive, and 
the evidence shows that the attorneys have received large amounts 
from the succession for professional services prior to the filing of 
‘the account, the amounts thus received must be deducted from the 
amount placed on the tableau to the credit of the attorneys. 


Succession of Fink, 258. 
See ConFEDERATE TREASURY Notes—Garthwaite, 


Wheeler & Co. v. Wentz et al. 196. 
BANKRUPTCY. 


1. The exercise by Congress of the constitutional power, vested in 
them to establish a uniform system of bankruptcy, repeals the in- 
solvent laws of each particular State. 

Meekins, Kelly & Co. v. Their Creditors, 497. 

2. The United States bankrupt law does not, however, divest the State 
Courts of the jurisdiction necessary to the final administration of 
the estate of an insolvent who had made a surrender previous to 
its passage. Ibid. 

69 
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BILLS AND PROMISSORY NOTES. 


1. 


i | 


ban! 


10. 


11. 


A forged endorsement on a negotiable bill of exchange passes no 
title to it, even to an innocent endorsee, and the holder can recover 
the amount from the drawer, without alleging and proving the 
payee’s endorsement. Foltier v. Schroder & Schreiber, 17, 


. It is a well-settled principle of law, that an action can only be maip. 


tained on notes or obligations by those in whom the legal title jg 
vested. Ibid, 


. When a bill of exchange is made payable to plaintiff, or order, the 


title to it is in him, and, to divest him of it, a transfer from him 
or his endorsement is necessary. Ibid, 


. Notice of protest, enclosed in a letter addressed to the endorser, 


sent by mail to a post-office in the parish of his residence, is a good 
notice, in the absence of any proof that there was another post- 
office nearer to his residence. Gallagher v. Tyson, 35, 


. Where the mail service, between two points, is suspended or broken 


up, a notice of protest deposited in the post-office by the notary at 
one place, addressed to an endorser who resides in another, is not 
good; the post-office affords a safe means of conveyance, but nota 
legal place of deposit for notices. Citizens’ Bank v. Pugh, 43. 


. Notice of protest, addressed to the endorser, sent by mail, must be 


addressed to the nearest post-office to his residence, unless it is 
shown that he is in the habit of receiving his letters und newspa- 
pers from one more distant. Ibid. 


. The Acts of the Legislature of 1827 and 1855, do not change the gene- 


ral commercial law, in regard to the diligence to be used in serving 
notices of protest; these acts merely provide a new mode of proving * 
such diligence. Tid. 


. Where the mail service cannot be used as a means of conveying 


notice, the holder of commercial paper is not excused, if he does 
not use all other practicable means of bringing home notice to the 
party whom he wishes to charge. Ibid, 


. The plea of prescription of five years, on a promissory note, will be 


maintained when the evidence shows no interruption for that 
length of time. White et al. v. Blanchard et al. 59, 


Where the holder of a promissory note seeks to bind the endorser, 
it must be shown that due diligence has been used in making de- 
mand, and giving notice; and the impossibility of giving notice at 
an earlier date. Harp v. Kenner, 63. 


Demand of payment should be made upon the very day a note be- 
comes due. Any inevitable accident, irresistible force or unforeseen 
occurrence, which could not be provided against, is a sufficient 
excuse for non-presentment. It must, however, be patent, real, 
and as a natural consequence. An excuse arising from such a cause, 
ris major, maust also disappear with it, Jex v. Tureaud, 64, 
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BILLS AND PROMISSORY NOTES (Continued. ) 


12, It is pot necessary that demand be made, nor that notice of dishonor 
be given, by a notary. These requisites may be performed by any 
person, lawfully in possession of a note, and competent to testify 
as a witness. Ibid. 
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13. When payment of a promissory note cannot be demanded at the 
time and place of its maturity, a demand should be made as soon 
after as practicable. Ibid. 


14. By the President’s proclamation of March 31st, 1863, commercial 
intercourse was interdicted until May, 1865. Ibid. 


15. Promissory notes being the property of a succession, and two 
months having elapsed from the restoration of commercial inter- 
course between the sections, in which the several parties re- 
sided, before the appointment of an administrator: Held—That 
neither demand nor notice is required until reasonable time after 
the appointment of an administrator. Ibid. 


16. In a suit on a promissory note, where the defendant pleads that the 
consideration was money loaned to a third party, he is not entitled 
to have that third party called in warranty. 

Hackett v. Schiele et al. 67. 


17. If presentment of a promissory note cannot be made at maturity, 
on account of irresistible power, the holder will not be deprived of 
his right against other parties, provided he makes presentment and 
gives proper notice, within a reasonable time after he has the 
power todoso. The holder is never bound to an impossibility. 

Union Bank of Tennessee v. Roberison et al. 72. 


18, In order to bind the drawer or endorser of a draft, the evidence 
must show that a demand has been made in due time. 
Vanwickle v. Downing, 83. 


19, To bind the endorser on a promissory note, notice of demand or 
non-payment must be shown. Notice left at the bank where the 
note is made payable is not notice to the endorser, unless it is 
shown that it reached him in a reasonable time, or an effort was 
made to serve it on him. Greves v. Tomlinson et al. 90. 


20. Itis not incumbent on plaintiff to prove the signatures of the 
drawer and first endorser of a promissory note, when defendant is 
a subsequent endorser; his transfer of the note by endorsement 

- admitted the validity of his title. Wolfe v. Poirier et al. 103. 


21. Plaintiff commenced a suit by executory process, to enforce the 
payment of promissory notes secured by mortgage on real pro- 
perty. Defendants enjoin the sale on the ground that the plaintiff 
is without title to the notes. The notes bear no endorsement or 
assignment; in answer to the injunction plaintiff alleges a transfer 
to him by all parties in interest of the notes sued on: Held—That 
unless plaintiff shows a transfer of the notes, made in strict con- 
formity to law, the injunction will be maintained. 

Burton v. Kron et al. 107. 
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BILLS AND PROMISSORY NOTES (Continued. ) 


22. Where several parties endorse a promissory note, they are not joint 
sureties to the holder, but each one is severally liable to him for ~ 
the whole amount. Syme v. Brown et al. 147, 





































. Notice of protest deposited in the post-office at New Orleans, La, 
during the time it was in the possession of rebels in arms against 
the Government of the United States, addressed to an endorser 
‘ residing in the town of Madison, Indiana, is no notice to the en- 
_ dorser, the mail service between the two places being interrupted 
by the war. Shaw v. Neal et al. 156, 


24. To bind the endorser, the holder should have sent the notice as soon 
as communication was opened between the two points. Tid. 








. In the absence of any proof, the Court will presume that the en- 
dorsement was made before hostilities commenced between the 
United States and a portion of her citizens engaged in armed 
rebellion against their government. Ibid. 


26. The want, failure or illegality of consideration, may be established 
by parol testimony, between the parties to the note. 
Reeve v. Doughty et al. 164, 


27. Where the consideration of a promissory note is shown to be Con- 
federate treasury notes, the Courts of this State will not enforce 
its payment. Tia. 


28. Notes endorsed in blank may be sued on by an agent or executor, 
having possession thereof, in his own name, and a judgment 
thereon will be res judicata. The question of ownership is unim- ~ 
portant, except defendant has an equitable defence against the true — 
owner. Ricard vy. Harrison, 181. 


29. Notice of protest is properly served at the place of business of the 
party to whom it is addressed. Kock v. Bringier, 183. 


30. The fact that notes are protested is not proof that the endorser _ 
thereof is insolvent. Ibid. 








. A general power given tothe business manager of a corporation, 
does not authorize him to bind the corporation as drawer of a 
promissory note. Culver, Simonds & Co. v. Leovy et al. 202. 


$2. A promissory note is drawn to the order of two persons and endorsed 
by both; they are jointly liable, but are not bound in solido. 
Ibid. 


. Where one of a series of notes, secured by mortgage, delivered by 
the maker, has come again into his hands, the debt evidenced by it 
is extinguished by confusion. C. C. 2214. By reissuing such note, 
after maturity, he may bind himself, but cannot revive the obliga- 
tions of the other parties, nor the mortgage securing it, which 
being only an accessory to the principal debt between the maker 
and the payee, is extinguished with the note. OC. C. 3252, 3374. 

Schinkel vy. Hanewinkel, 260. 
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BILLS AND PROMISSORY NOTES (Continued. ) 


34. The discharge of an endorser of a note because notice of protest 
was not properly served, does not release the other endorsers. The 
holder is only bound to notify the endorser whom he intends to 
hold liable. Crane v. Trudeau et als. 307. 


. Inrelation to third partiesand bona fide holders, the obligations of ac- 
commodation endorsers are co-extensive with those of endorsers of 
business paper. It would be different if the transferree of a note 
endorsed, obtained it from the maker. In such a case the endorser 
would be a surety. ' Ibid. 


. Where no privity is shown between the parties to a note, every en- 
dorsement, whether accommodation or otherwise, is essentially 
an original contract, equivalent to a note in favor of the holder. 

Ibid. 

. Where the consideration of a promissory note is shown to be the 

sale of an African slave, payment cannot be judicially enforced. 
Austin v. Sandel, 309. 

. Where property has been sold at succession sale, and notes executed 
for the price, with a stipulation in the act of sale and mortgage, 
that the property sold remains specially mortgaged and hypothe- 
cated, with privilege of a vendor in favor of whoever may be the 
future holder of the notes, any future holder of the notes may ob- 
tain an order of seizure and sale of the property mortgaged, in his 
own name, by exhibiting the notes and act of mortgage, or, in 
any legal capacity, such as curator, without exhibiting letters of 
curatorship. Bayly v. McKnight, 321. 


. Where the holder of a promissory note permits a payment to be en- 
dorsed on the note in Confederate treasury notes (an unlawful issue) 
Courts will not interfere, but will leave the parties where their 
conduct has placed them. Luzenberg v. Cleveland, 473. 


. Where a party has acquired a negotiable note after its maturity, he 
will be protected as an innocent holder, if the immediate holder 
who transferred it to him took the note by endorsement bona fide 
for value before it was due. The holder of a promissory note in 
good faith succeeds to all the rights of the endorser under whom 
he holds. Cook v. Larkin, 507. 


. Payment of a promissory note to the holder, endorsed in blank, will 
discharge the drawer and endorser. Hunt v. Stone et al. 526. 


. Where the drawer and endorser of a promissory note seek to avoid 
payment on the ground that the holder is not the owner thereof, 
and that they have equities against the real owner, the burden of 
proof is on them to show the equities that exist. Ibid. 


. The holder of a promissory note, though he is only the agent of the 
owner, may sue and recover judgment in hisown name.  Jbid. 


Sree Acency—Robertson v. Levy, 327. 
“ we Meyers vy. Simmons, 370. 
** Opiigations—Slephenson vy. Mount et al. 295. 
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BONDS. 


1, A bail bond taken bysa justice of the peace, in a case in which he ig 
prohibited from admitting the party to bail, is void; and the 
securities thereon will incur no liability. 

State v. Whitaker, 149, 

2. Where an appearance bond is not signed by the accused, he is not 
bound thereon; and a judgment against the surety is not valid, 

, State v. Taylor et al. 145, 
Sze Construction, Rutes or—Grion v. Creditors of Gion, 81, 
See Huspanp anp Wire— Wickliffe v. Dawson, 48. 
CITATION. 


1. Where the return shows that defendant was cited by service “op 
Miss B. B. Simms, a white person, about the age of fourteen, re. 
siding in defendant’s house: Held—Not to be a legal citation. 

McCracken v. Simms, 33, 

2. Citation must be addressed to the defendant in the suit, otherwise 
it is defective and void. Knowledge of the suit brought to the 
defendant in any other way, will not cure a defective citation. 

Bertoulin y. Bourgoin, 360, 
See Huspanp anp Wire— Wickliffe v. Dawson, 48. 


COMMERCIAL INTERCOURSE. 


1. By the President’s proclamation of March 31, 1863, commercial in- 
tercourse was interdicted until May, 1865. Jex v. Tureaud, 64, 


2. Promissory notes being the property of a succession, and two months 
having elapsed from the restoration of commercial intercourse be- 
tween the sections, in which the several parties resided, before the 
appointment of an administrator: Held—That neither demand nor 
notice is required until reasonable time after the appointment of 
an administrator. Ibid. 


3. A contract made in 1862, between French subjects residing in 
France, on the one side, and persons residing within the rebel 
lines, and within the limits of the insurrectionary States of the 
United States, on the other, was not a traffic between enemies for- 
bidden by the law of nations, the President’s proclamation or the 
acts of Congress. Devot & Co. v. Marx, 491. 


4, The proclamation of the President of the United States, and the 
acts of Congress, approved July 13th, 1861, only interdicted and 
prohibited commercial intercourse as unlawful, between the inhab- 
itants of the eleven States named on the one side, and the citizens 
of the rest of the United States, on the other side. 120U.8. 
Statutes at Large, 1862. Ibid. 


COMMON CARRIER. 


1, The responsibility of a common carrier, in transporting slaves, is of 
the nature of that assumed in carrying passengers, and not pack- 
ages. If loss occurs the carrier is responsible only for negligence 
or unskillfulness. 

Folse et al. vy. N. O. Coast and Lafourche Trans, Co., 199. 
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COMMUNITY. 


1. The partnership, or community of acquets and gains, is presumed 
to exist between the husband and wife, when nothing is shown to 
the contrary, and all property acquired during the marriage belongs 
to that community of which the husband is the head and master. 
C. CO. 2371, 2374. City Insurance Co. v. Lizzie Simmons, et al. 249. 


9. During the existence of the community of acquets and gains, be- 
tween T. L. King and his wife, he purchased immovable property, 
and put the same as stock into a partnership of which he became 
amember. After the dissolution of the community, by the death 
of Mrs. King, the property was sold on execution for the debts of 
the partnership; and the heirs of Mrs. King bring suit for her com- 
munity interest therein: Held—That T. L. King, as the head and 
master of the community, had the right to put the acquets and 
gains as stock in the partnership; by so doing, it became the pro- 
perty of the partnership, and specially liable for its debts; anda 
forced sale thereof to pay them, divested whatever title the com- 
munity had in said property. 

Carpenter v. Feathersion & Amis, 508. 


Sree Executors anp ApMINISTRATORS— Bronson v. Balch, 39. 
See Hussanp anv Wire—Beigel v. Lange, 112. 


COMPENSATION. 


1. Compensation takes place where the demand of plaintiff and defend- 
ant are equally liquidated. C. C. 2205. C. P. 368. 
Hope v. Howard, 465. 


2. Where the law authorizes the plea in compensation to be made, 
evidence is admissible to establish the demand. Ibid. 


CONFEDERATE OBLIGATION. 


See Conrracts—Bowman v. Gonegal, 328. 
os “ Platt vy. Maples, 459. 
See Jurispiction— Wright v. Stacy, 449. 


CONFEDERATE TREASURY NOTES. 


1. Courts will not enforce a contract, the consideration of which is 
Confederate notes. Hunley et al. v. Scott, 161. 


2. Where the consideration of a promissory note is shown to be Con- 
federate treasury notes, the Courts of this State will not enforce 
its payment. Reeve v. Doughty et al. 164. 


3. The plea of a tender of payment in Confederate money will not avail 
defendant, although it was the circulating currency at the time. 
Graves v. Hardesty & Harris, 186, 
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CONFEDERATE TREASURY NOTES (Continued. ) 


4. Plaintiffs obtained judgment against defendant, and others, in 196). 


afterwards plaintiffs’ attorney acknowledged satisfaction thereof, 
on receipt of the amount in Confederate money: Held—That the 
attorney had no right to receive such paper in payment of his 
clients’ judgment, without their consent, and that the judicial] 
mortgage must be reinstated of record. 

Garthwaite, Wheeler & Co. v. Wentz et al. 196, 


5. Where the consideration of a promissory note is shown to be Cop. 


lor) 


federate treasury notes, payment will not be’ enforced by our 
Courts. The principle is now definitely settled in our jurispru. 
dence, that the issue of Confederate treasury notes was illegal, and 
all obligations and contracts founded on them are absolutely nulj 
and void. Huck v. Haller & Brother, 257. 


. A party to a contract, the consideration of which is Confederate 


treasury notes, cannot recover thereon. Washburn v. Offut, 269, 


7. A contract, the basis of which is Confederate notes, will not be 


enforced. King v. Huston, Hubbell & Co., 288, 


8. The late so-called Confederate States never reached the dignity of a 


de facto Government, and, consequently, were without the legal 
right to coin money or emit bills of credit, or authorize their cir- 
culation as a medium of exchange. ~* McCrackenv. Poole, 359. 


9. The issuing of Confederate treasury notes was an act of rebellion, in 


10. 


11. 


palpable violation of law, and contracts growing out of the use of 
these notes, as a medium of exchange, cannot receive judicial 
sanction. Ibid. 


Confederate treasury notes were issued in violation of law, and 
used for the purpose of overthrowing the Government of the 
United States. Courts of Justice will not lend their aid to give 
effect to contracts, the consideration of which are illegal and re- 
probated by law. Howard vy. Kirwin, 432. 


Confederate Treasury notes were issued to assist the rebellion 
against the Government of the United States, and the circulating 
them as money was immoral and against public policy. Parol 
evidence is admissible to vary or contradict a written contract that 
is reprobated by law, Norton v. Dawson et al, 464. 


12. Where defendants sold goods for account of plaintiff, and received 


in payment Confederate notes, without plaintiff’s authorization to 
do so, they will be liable to him for the proceeds of the sale in legal 
currency. Thomas v. Thompson & Barnes, 487. 


See Arrorney—Railey & Campbell v. Bagley et al. 172. 

See Bruus anD Promissory Notes.—Luzenberg v. 
Cleveland, 473. 

Sez Jurispiction— Windham v. Cerf, 498. 


















CONSTRUCTION, RULES OF 
1. Judicial bonds must be construed with reference to the law under 
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which they are given. 
Guion v. The Creditors of the Succession of Guion, 81. 


2. Judgments must be interpreted by the pleadings and the nature of 


the obligation sued upon. Garnishees sued as ordinary parties, 
cannot be condemned in solido: solidarity is never presumed. 
McKinbrough v. Castle et al. 128. 


CONTRACTS. 


1. 





2 











Where a party contracting with the city of New Orleans to clean the 
streets, allows to be inserted in the contract a clause, that in case 
of failure to perform the work specified, at the proper time, the 


’ street commissioner shall cause the work to be done at whatever 


cost he may be able to obtain the labor and material, and to deduct 

the expense thus incurred from the amount due by the city to the 

contractor, such clause is valid and binding upon said contractor. 
Rossvally v. City of New Orleans, 7. 


In an action on a quantum meruit, the defendant may show that there 
was a verbal or written contract between the parties; and if a cor- 
tract really existed, the plaintiff, who sues on a quantum meruit, 
cannot recover. Willis v. Melville, 13. 


When an obligor, from inevitable accident or irresistible force, can- 
not perform one of two things, either of which at the time of his 
engagement he had the option to do, he is not relieved from the 
obligation to perform the other. Jacquinet v. Boutron, 30. 


When two parties enter into a contract with a third, and neither a 
commercial partnership nor a solidary obligation is shown, judg- 
ment cannot be rendered in solido. Turnage v. Wells et al. 135. 


Plaintiff brought suit for the price of salt purchased by defendant 
in 1862; defendant pleads that the salt was for the Confederacy, 
and that Courts of justice should not enforce the contract. There 
being a doubt of plaintiff's knowledge of the unlawful purpose of 
defendant, the Court will presume him to be innocent. 

Fee v. Gonegal, 263. 


The defendant cannot take advantage of his own unlawful acts to 
annul his contract. : Ibid. 


A contract was entered into, during the existence of the late war, 
between defendant, residing in the city of New Orleans, after the 
occupation of the city by the Federal forces, with John J. Pettus, 
then Governor of Mississippi, one of the so-called Confederate 

- States, for the supply of the so-called Confederates, with a large 
quantity of salt and other goods, in exchange for cotton and other 
produce: Held—That the contract so made is illegal on its face, 
absolutely null and yoid, and cannot be judicially enforced. 

Bowman v, Gonegal, 328. 
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CONTRACTS ( Continued.) 


8. A contract must have a lawful purpose, and if it have an unlawfal 
cause—if it be contrary to good. morals or public order, it cay 
have no effect. hid. 


9. Where one renders services beneficial to another at his request, ap 
implied contract is raised for remuneration. The law does not 
allow one person to enrich himself at the expense of another. 

Beall v. Van Bibber, 434. 


10. Where the consideration of a contract is unlawful on its face, it 
cannot be ratified, so as to authorize the Courts to enforce it. A 
contract of sale is incomplete until the delivery of the thing sold. 
C. C. 2450. Platt y. Maples, 459, 


11. Steamboats and other water-crafts, navigating the waters of the 
United States, are prohibited by act of Congress from transporting 
freight or passengers, without first obtaining the necessary license 
or inspection papers from the collector of customs. Contracts of 
insurance of affreightment, made with any steamboat navigating 
any of the waters of the country in direct violation of law, are null, 
and cannot receive judicial sanction. 

Benton v. Hope & Tully, 463, 


CORPORATIONS. 


1. By the decree of forfeiture, the corporation loses the faculty of 
suing in its corporate name. Bank of Louisiana v. Wilson, 1, 


2. Where the charter of an incorporated company has fixed the quali- 
fication of voters, by declaring that each share of stock shall be 
entitled to one vote, which may be cast by the stockholder in per- 
son or by proxy, any vote or votes cast by a party at any election 
of the corporation, without the qualifications named, is null and 
void, and the election will be declared and enforced without count 
ing such votes. Monsseaux et al. v. Urquhart et al. 482. 


3. The right of voting, conferred by the charter, is not to be tested by 
the mere ownership of stock, but the transfer of it must be patent 
on the stock-book. Ibid. 


4. Where stock of the company stands on the books in the name of an 
individual, as president, and has not been transferred by him on 
the books of the company, he has no right to vote on it, or for it, 
at any election. Ibid. 


5. Stock, or shares standing on the books of the company, in the name 
of the corporation itself, cannot be voted for by one of its officers. 
Ibid. 
See Bruits anD Promissory Nores—Culver, Simonds &(o. 
v. Leory, 202. 
COSTS AND FEES. 


1. Clerks of Courts and sheriffs have the right, every six months after 
a suit has been instituted in any of the Courts of this State, to 
demand their costs from the plaintiff, and after authenticating the 
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COSTS AND FEES ( Continued. ) 


amounts due, to issue execution for the collection of them; this 
right is accorded to no other officer of the State. Revised Statutes, 
p. 124, 27. New Orleans, praying for Expropriation, 382. 




































2. Experts, auditors and judicial arbitrators, are to be paid as well as 
the taxed cost, by the party cast at the termination of the suit. 
Tid. 
See Practice—Duplantier vy. Wilkins, 112. 


ORIMINAL LAW. 


‘1, The‘charge of ‘‘ enticing away from deponent, H. E. Moore’s plan- 
tation, certain freedmen laborers,” is not an offence known to our 
law. State v. Sypher and Petit, 71. 

2. Where an indictment is found more than a year after the alleged 
committing of a crime, other than willful murder, arson, robbery, 
forgery and counterfeiting, to be valid it must allege upon its face 
facts that will negative prescription. State v. Bilbo, 76. 


8. Where more than one year intervenes between the commission of 
the offence (willful murder, arson, robbery and counterfeiting ex- 
cepted,) and the finding of the grand jury, thé facts which inter- 
rupt prescription must be set forth in the indictment, otherwise 
the prosecution must fail. State v. Peirce et al. 90. 


4. A justice of the peace, before whom a party is brought for exami- 
nation, cannot admit him to bail if the crime of which he is accused 
be punishable with death, or with seven years’ or more imprison 
ment at hard labor. Revised Statutes, 148-9, sec. 82. 

State v. Whitaker, 142. 

. Where a patty has been arrested in one parish, charged with an 
offence committed in another, it is the duty of the magistrate to 
commit him to prison until he can be transferred to the parish 
where the offence is alleged to have been committed, and a bond 
taken by the magistrate whereby the party is released from prison, 
is unauthorized and void, and the sureties cannot be held. Revised 
Statutes, page 167, 2 49. State v. Collins, 145. 


6. In cases of conviction of the crime of libel, the law authorizes pun- 
ishment by fine or imprisonment, or both, at the discretion of the 
Court. Acts of 1855, sec. 21. Slate v. Butman, 164. 


7. Where the Judge has limited his sentence to a fine, he cannot im- 
prison more than twelve months in default of payment of the fine. 
Acts of 1855, sec. 4. Ibid. 


8. It is sufficient, to establish the forgery of a check and the signature ol 
thereto, to show a similarity between the spurious check and the 
genuine one, such as to create a possibility of fraud. 
State v. Dennett, 395. 
9. The statute of Louisiana introduced no change in the common law, 
as to the distinctions in degrees of insanity; it merely directed the 
action of juries, in a case where a prisoner, upon the general issne 
of not guilty, was acquitted for that cause. Ibid. ' 
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CRIMINAL LAW (Continued. ) 


10. A bill of indictment for larceny will not lie, unless brought within 
one year after the offence shall have been made known to the officer 
having the power to direct the investigation. 

Slate v. Bryan, 435, 
11. The indictment must negative prescription apparent on its face, b 
alleging either, that the crime was not discovered within the year, 
or that the prisoner absconded or fled from justice. Ibid. 





Ser Jurtes anp Jurors—Silale v. Vegas, 105. 
CURATOR AD HOC. 


1. In proceedings for sale of land for taxes, the act of 1858 does not 
authorize the appointment of a curator ad hoc to represent the un- 
known owner, where the owner had died and a curator to his 
estate had been appointed. Gernon v. Handlin, 25, 


2. Where an order of seizure and sale has been obtained on a mort- 
gage, and the debtor who granted the mortgage is absent from, 
and not represented in the State, the law does not require antece- 
dent proof or affidavit of his absence, before an attorney can be 
appointed to represent him. Frost v. McLeod, 80. 


See AnsENTEE—Field & Co. v. N. O. Delia New’s, Co. 36. | 
¥ - Samory v. Montgomery, 333. 


DAMAGES. 


1. Where defendant shows that cotton was damaged before he was 
authorized to take possession of it, it is incumbent on plaintiff to ' 
show that other damages were sustained, and the extent thereof, 
before he can recover. 

Farley, Jury & Co. v. Vanwickle & Co., 9. 

2. In an action of damages plaintiff must put defendant in default 
before he can recover. In commutative contracts, where the recip- 
rocal obligations are to be performed at the same time, or the one 
immediately after the other, the party wishing to put the other in 
default, must, at the time and place expressed, or implied, by h 
the agreement, offer or perform, as the contract requires, that 
which, on his part, was to be done, or the other party will not be 
legally put in default. Provosty v. Putnam, 84. 


3. As a prerequisite to recovery of damages for violations of a commn- 
tative contract, the defendant must have been put in default. 
: Ibid. 
Where plaintiff bought cotton of defendant, to be delivered ata 
certain place, but no time mentioned, he could refuse its immediate 
delivery. But no-claim for damages will be sustained against de- 
fendant on account of the non-delivery of the cotton, without 
proof of his being put in default. Pratt v. Craft, 130. 


The charge against plaintiff that he had sworn falsely, and the calling 
him a swindler and thief, amount to a presumption of damage. 
Mallerich vy. Mertz, 194. 
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DAMAGES ( Continued. ) 
6. Plaintiff shipped at New Orleans, December 18th, 1860, as pilot on 


the Fulton, bound on a voyage to Bayou Macon; at Dunn’s land- 
ing he voluntarily left the boat, in consequence of being told by 
the captain that wages would be stopped while the boat remained 
at that point: He has no action in damages nor for services beyond 
the time actually employed, he not having put defendant in default. 
Patterson vy. Steamer Andy Fulton et al. 178. 


7. In a question of damages, where private property is taken for public 


use, and the testimony is so conflicting, that from it the Court is 
unable to do justice between the parties, the case will be remanded 
to the Court of the first instance, in order that the quantum of 
damages may be ascertained by a jcry of free holders. C. C.2608. 
Bailey v. New Orleans, 271. 


‘8. No damage can be recovered by plaintiff on account of the collision 


of steamboats, if, by his fault, negligence or mismanagement, he 
has contributed to the collision» If the collision be the result of 
accident, the one in fault must bear the whole loss. 

Kellogg et al. v. Steamboat T. D. Hine et al. 304. 


9. Malicious slander will be punished by the infliction of damages 


commensurate with the aggraved character of the language used. 
The doctrine in the case of Mohrman v. Oshe, 17 A. 64, reaffirmed. 
Bonnin v. Elliott, 322. 


10. In actions for quasi offences the law has left a discretion to the Court 


and jury to assess the damages. 
Pike & Co. v. Doyle & Co., 362. 


11. Damages cannot be allowed defendant, as attorney’s fees, where 


the judgment is in favor of plaintiff. 
. Levy & Dieter v. Baer, 468. 


12. Where a party brings suit for the possession of property unlawfully 


taken away from him, with a claim for damages for such unlawful 
detention, the Court will restrict the judgment for damages to the 
amount actually proved. Means et al. v. Hyde & Mackie, 478. 


DOMICILE. 


1. Defendants had their domicile and residence in one parish, where 


they had resided for a number of years, from which they removed 
temporarily to another parish, to avoid the dangers resulting from 
the late war, where they engaged in business, and participated in 
one or two elections by voting, without doing any other act, or sig- 
nifying their intention of a change of domicile: Held—That these 
acts, of themselves, are not sufficient to cause a change of domicile, 


_ and the parties must be considered as still residing at their former 


domicile, where they must be sued. 
Folger & Son v. Slaughter et al. 328. 


Sez Practice—Griffin, Smedes & Co. v. Manning, 204. 
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EMANCIPATION. 


1. Under the Constitution and’ laws of the United States and of Lorie 
iana, the Courts can render no decree recognizing property in man. 
Whitehead et al. v. Watson et al. 68, 


2. The sale of a negro woman as a slave, after the adoption of the Cop. 
stitution of 1864, is an absolute nullity. Fenn et al. v. Carr, 106, 


3. The Emancipation Act of the sovereign power necessarily annulled 
the laws under which contracts relating to the ownership of slaves 
were previously enforced. Wainwright v. Bridges et al. 284, 


4. The s/atus or condition of slavery derived its existence from the laws 
which sanctioned it. The change of the status involved the abro- 
gation of the law which gave it; for emancipation and the existenog 
of law tolerating that condition are incompatible, Ibid, 


5. The amendment of the Constitution, emancipating slaves, destroyed, 
in some instances, liens granted to secure the enforcements of con- 
tracts relative to slaves; but the language of the amendment does 
not show that the sovereign designed and intended the extraordi- 
nary deed of destroying valid contracts, The amendment only freed 
the servant from his master, and destroyed liens granted on him. 
It did notchange or destroy the master’s obligations under his contract, 

(Hyman, C. J., concurring ) Ibid. 


6. Freedom, it has been properly held, was a pre-existing right; slavery, 
a violation of that right. ‘Titles to slaves, would, therefore, seem 
to be vitiated ab initio. Tid. 


EVIDENCE. 


1. Where plaintiff has established his ownership up toa particular 
date, the burden is on defendant, or those through whom he holds, 
to show a legal divestiture of plaintiff's title. 

Sullivan v. Goldman, 12. 


2. Evidence is admissible to prove that an attorney is in the building 
in which the Court sits—it being the custom of the Court to send 
the crier to notify the attorney, if he is not in the court-room when 
the case is taken up. Gernon v. Handlin, 25. 


3. The prohibition of parol evidence, against or beyond the contents 
of an act, only extends to the persons who were parties to it. 
Blake v. Hall, 49. 


4, In case of an insolvent estate, the oath of the several parties credi- 
tors is prima facie proof, as required by law, to entitle such credi- © 
tors to vote in the election of a syndic. Ibid. 


5. In a suit upon an open account, composed of distinct contracts, not 
exceeding five hundred dollars each, one witness to each item is 
sufficient, although the aggregate amounts to more than five hun- 
dred dollars. Stribling v. Stewart, 71. 
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EVIDENCE ( Continued. ) 


6. Where plaintiff seeks to hold the drawer and endorser of a draft re- 
sponsible on a subsequent promise, he must show by evidence that 
the defendant knew, at the time he made the promise, that he was 
released from liability by the laches of the plaintiff. 

Vanwickle v. Downing, 83. 

7. A commercial partaership being plaintiffs in a suit, and a commission 
to take testimony issuing after the death of one member of the 
partnership, and before his representatives had been made parties 
to the suit: Held—That the testimony should be admitted; the 
representatives alone have the right to object. 

Roth & Deblieux v. Moore, 86. 

8, A party cannot avail himself of his own letters, as evidence, unless 
the letters have been called for by the opposite party to establish 
some fact againsthim. A fortiori, their contents cannot be proved 
by parol. Merritt v. Wright, Williams & Co., 91. 

9. The testimony shows that Downing, a merchant in Vicksburg, re- 
ceived from plaintiffs a draft on defendants, Wright, Williams & 
Co., of New Orleans, and forwarded it to them with a letter written 
by himself; that he copied the letter into his letter-book, and, sub- 
sequently, sent the letter-book to defendants, and they are now in 
possession of the letter, and the letter-book, and have failed to 
produce them on demand: Held—That on a foundation thus broad, 
the plaintiffs are entitled to prove the contents of the missing letter 
by parol, and in connection therewith to show the copy from the 
letter-book. Ibid. 

10. It devolves on the party objecting to testimony to state the particu- 
lar grounds upon which its introduction is resisted. 
Bogan v. Finlay et al. 94. 
11. Where a judgment of separation of property between the husband 
and wife is made the basis of an injunction suit by the wife, the 
judgment is admissible in evidence to prove rem ipsam; but, where 
the defendants in their answer attack the validity of the judgment, 
as fraudulent and collusive, it will produce no legal effect unless its 
genuineness is established by other legal evidence. Ibid. 

12. Where the evidence shows that the Citizens’ Bank was in the habit 
of paying in Confederate treasury notes, or notes of the local 
banks, at the option of persons presenting checks for payment, the 
Court will not presume that the payment of a particular check was 
made in Confederate treasury notes. 

Clark & Thieneman v. Norwood et al. 116. 

13. A party bringing suit on an unliquidated demand must establish his 

claim with legal certainty. Carver & Co. v. Harris, 121. 

14. Plaintiff enjoins a seizure under a writ of fieri facias on the ground 
that he is the owner and possessor of the property seized, and the 
judgment creditor, in answer to the injunction, avers that the act 
of sale on which plaintiff claims the property seized, is fraudulent 
and simulated: Held—That the party claiming the property is 
bound to make his title clear and certain by legal evidence. 

Corcoran v. Sheriff et al. 139, 











560 


INDEX. 


EVIDENCE (Continued. ) 


15. An act sou seing prive has no date -against third parties, except the 


one at which it is produced, unless the real date is shown by evi- 
dence dehors the instrument. Ibid, 


16. In a suit on a promissory note by a third holder against the maker 


the payee and endorser is a competent witness for the maker to 
prove a subsequent agreement between the maker and payee, they 
the holder by which the note was to be extinguished. 

Nash v. East, 165, 


17. The mere fact of the witness being a party to the record, does not 


disqualify him as a witness. 
Beebe & Co. v. Kaiser & Bryan, 270, 


18. Where testimony, taken by commission, has been improperly ex. 


19. 


21. 


22. 





cluded on trial in the Court below, and is in the record on appeal, 
the Supreme Court will not remand the cause on that account, but 
will render judgment on all the evidence in the record. bid. 


After the termination of the partnership, no admission or acknowl- 
edgment, by one of the partners, of the correctness of an account 
made before the dissolution of the partnership, is legal evidence 
against the other members of the firm. 

Conery v. Hayes et al. 325. 


. The admission of a partner, after the dissolution of the partnership, 


toathird party, that an account made before the dissolution is 
correct, where the amount is over five hundred dollars, is not con- 
clusive against him. C. C. 2257. bid. 


A proposal to compromise is not admissible as evidence against the 
party making it, unless some fact or distinct liability is admitted in 
the offer. Pike & Co. v. Doyle & Co. 362. 


The evidence of witnesses, as to what they heard from or were told 
by others, of orders having been issued, or given by the insurgent 
military authorities, then in possession of the city, for the destrue- 


tion of property prior to, or about the time of the loss of the ship 


Pettigrew, was properly admitted as part of the res geste. 
Marcy et al. v. Merchants’ Mutual Ins. Co., 388. 


. The testimony of one witness, unsupported by corroborating cir- 


cumstances, is insufficient to prove a verbal contract where the 
amount exceeds five hundred dollars. C. C. 2257. 
Brady v. Me Williams, 483. 


. Where the petition alleges that the defendant is executor, and he 


is cited in that capacity, a promissory note signed by him as execu- 
tor, is admissible in evidence under the general issue. 
Hays v. Compton, 434. 


. Written evidence of a contract of sale is admissible without an alle- 

gation that the contract is reduced to writing. The law does not 

require parties litigant to allege that their evidence is in writing. 
Brown v. Caves, 438, 
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EVIDENCE (Contin ued.) 


96. The Supreme Court will not look beyond the transcript of appeal 
to ascertain facts not therein transcribed; nor will it presume that 
the District Court permitted a wrong to be perpetrated on the 
government. Ibid. 


97. The contents of a written instrument cannot be proved by parol evi- 
dence, without first showing the existence and loss of the written 
document. The best evidence in the reach of the parties should 
be produced. Marks & Co. v. Winter, 445. 


98. Statements made, or letters written, by an endorser of a promissory 
note, after the transfer, are not admissible to defeat the action of 
the holder. If his testimony can be used at all, it is as a sworn 
witness in the case. Dowty v. Sullivan, 448. 


99. A receipt which acknowledges payment is merely prima facie evi- 
dence of payment, but is not conclusive proof. 
Platt v. Maples, 459. 
30. The answers of defendant to interrogatories propounded by plaintiff, 
can only be destroyed by the oath of two witnesses, or one witness 
corroborated by strong circumstantial evidence, or by written 
proof. C. P., Art. 354. Hynson v. Texada, 470. , 


31. Parol evidence is inadmissible to change the parties to a written in- 
strument, by showing that the party who signed the note did so as 
the agent and surety for another, whose name does not appear on 
the note. Bogan v. Calhoun, 472. 

32. The answers of a party interrogated on facts and articles form a part 
of the pleadings, and make a part of the record, and either party 
may use them without formally introducing them in evidence. 

Burckett v. Hopson, 489. 

33. A party who introduces evidence not admissible under the pleadings, 
cannot object to testimony being offered by the opposite party to 
rebut it. Monsseau v. Thebens et al. 516. 


84. Where the defendant alleges a written contract, he will not be 
allowed to prove by parol a verbal acknowledgment by plaintiff, 
nor will he be allowed to amend his answer by striking out the 
word ‘‘ written,” when the case is on trial, in order to enlarge the 
evidence. Duplantier v. Michoud, 530. 

Srze Acency—Humphrey v. Browne, 158. 
‘* Brus anv Promissory Notes— Wolfe v. Poirier, 103. 
‘* Conrep. Treasury Nores—Norton v. Dawson, 464. 
EXECUTION. 


1. The execution of a judgment cannot be suspended on a rule to show 
cause. A suspensive appeal will not lie from a judgment dismis- 
sing such a rule. Wiley v. Woodman & Bement, 210. 

2. Execution of judgment can only be suspended upon petition, affida- 
vit and bond given for injunction. Ibid. 


Sze Pracrice— Wiley v. Woodman & Bement, 188. 


71 
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EXECUTORS AND ADMINISTRATORS. 
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. Acurator by refusing to take the oath of allegiance, and going beyond 
the jurisdiction of the proper authorities became /functus officio, 
and lost all right to administer the property of the succession any 
further, and all claims to any commissions, except on sums recoy. 
ered by him prior to the abandonment of his trust. 

Succession of Poindexter, 22. 


2. The appeal will not be dismissed on the ground that the appeal bond 


was given in favor of the wife, the surviving partner in community, 
as tutrix to her minor children, and not in her own right. The 
tutrix is ex officio administratrix of the estate, and the judgment 
appealed from is the property of the estate; so is the appeal bond, 
Bronson et al. v. Balch et al. 39, 


. The administration of the succession involves with it the adminis. 
tration of the community, and the administrator may rightfully 
cause the community property to be sold to pay the debts of the 
succession. Ibid. 


. An administrator has not authority beyond the limits of the State 
that appointed him. He must be confirmed in his administration 
by the Courts of the State, in which property is situated, or debts 
are owing, before he can administer the property or sue therein 
for the debts. Mason v. Nutt, 41. 


. An administrator can pay the debts of the succession only upon the 
authorization of the Court; the balance in his hands, after paying 
the debts, must be paid over to the heirs, or their legal representa- 
tives, by order of the Court. If he pays without such authoriza- 
tion, he does so at his peril. Succession of Robson, 97. 


. Where the account filed by the executor makes a prima fucie show- 
ing that he has no funds on hand to distribute, and the contrary is 
not made to appear, the Court will not order him to file a tableau 
of distribution. Succession of Watterston, 104. 


. Where a tutrix, administering, acknowledges in her account that 


the heirs are her creditors, and it is evident that she is in- 
debted to them, the judgment homologating the account can- 
not be annulled; but it may be reduced by the creditors, if they 
show that the whole sum allowed is not due. 

Fendler vy. Daigre et al. 190. 


J. C. P. Wederstrandt owned a plantation in the parish of Plaque- 
mines, La., which he left in charge of Pierre Cazenave, his agent 
and factor, and went to New York in 1863, where he died in the 
month of February, 1864. Previous to his death he made a will, 
wherein he appointed Pierre Cazenave (his agent) testamentary 
executor of his succession, who qualified as such on the 19th of 
March, 1864; prior to the time the executor qualified, a crop was 
planted and in a growing condition, under his direction as agent; 
the agent, on becoming the executor, continued the working of the 
crop through the season, with the full knowledge of the creditors 
and legatees: Held—That whatever the executor has necessarily 
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EXECUTORS AND ADMINISTRATORS (Continued. ) 


paid out in carrying on the plantation should be allowed in the 
settlement of his accounts. The fact that he did not call a meeting 
of the creditors under Art. 1160, C. C., cannot throw upon him all 
the expenses incurred in good faith, and make him at the same 
time pay over the proceeds of the crop. 

Succession of Wederstrandt, 494. 


9, Where the executor of an estate has filed an account of his admin- 
-istration, and all the credits are admitted, and all the debits are 
denied, and the account appears to be fair and reasonable, the pre- 
sumption is in favor of the executor, who is an officer of the Court, 
and positive and direct proof of every item is not required. hid. 


Ser Successtion—Smith v. Westholtz, 293. 

; $6 $ Ware v. Jones, 428. 

é os " Succession of Bachemin, 488. 

See Tutor anp Turorsutp—Succession of Peniston, 277. 
os “ oe Vincent v. D’ Auhiqné, 528. 


EXECUTORY PROCESS. 


1. An ex parte order of seizure and sale of mortgaged property, under 
a title importing a confession of judgment, must not contain any 
other or superior right over the property than that given by the 
mortgage. The law will not allow the mortgagor to incorporate a 
privilege on the property mortgaged, in the decree rendering the 
mortgage executory. The order must follow strictly the specifica- 
tions in the act of mortgage. Easterling v. Thompson, 34. 





2. In proceedings via executiva the creditor must bring himself within 
the letter of the law. Ricks v. Bernstein, 141. 


3. Where a discrepancy exists between the note and the act of mort- 
gage by which it is secured, the holder cannot proceed by execu- 
tory process. Ibid. 


4. Where a party, holding a mortgage importing a confession of jud# 
ment against the property of his debtor, resorts to the executory 
process to have the property seized and sold, he must bring him- 
self within the strict requirements of the law. 

Fortier v. Burthe et al. 510. 


5. Where the evidence shows that the party, in whose favor an order of 
seizure and sale has been rendered, is not entitled to the full 
amount for which it was granted, it will be set aside, and the in- 
junction made perpetual. Ibid. 





6. The law requiring property, sold at succession or probate sale, to 
bring its appraisement, does not apply to a case where the succes- 
sion property has been mortgaged, and the creditor has had the 
property sold under excutory process; in such cases, the law regu- 
lating the sale of property under execution governs as to the 
amount of the bid. Vincent v. D’ Aubigné, 528. 


See Bruits anp Prom’y. Nores—Burton y. Kron et al. 107. 
See Prescriprion—Perroux v. Lacoste, 266. 
See Res Juptcata—Humphrey et al. v. Brown et al. 158. 
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FRAUD. 
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Sre Insurance—Pino v. Merchants’ Mutual Ins. Co., 914 
GARNISHMENT. 


1. A simulated or fraudulent title cannot be attacked by the process of 
garnishment. Kearney v. Nixon—May & Co. Garnishees, 16, 


2. A draft or note filed in a suit may, by garnishment process, and jp. 
terrogatories served upon the clerk of the Court, in whose custod 
it is, be attached in a suit instituted in another Court; and if his 
answers disclose possession of the draft the service is good. 

Mille et al. v. Hebert et al. 58, 


3. The garnishee is not required to answer, categorically, every question 
asked in the interrogatories, it is sufficient, if his answers negative 
every fact enquired of in the interrogatories. 

Taylor & Knapp v. McGee, 374, 
See Practice—McKinbrough v. Castle, 128. 
HUSBAND AND WIFE. 


1, The husband having signed the bond with his wife, his authorization 


is implied. Wickliffe v. Dawson, 48, 
2. A married woman, properly authorized, may bind herself as surety 
for any other person than her husband. _ Did. 


3. When the wife brings a suit on a promissory note in her favor, and 
alleges in the petition that her husband joins in the suit, with no 
allegation or evidence of a separation of property between them, 
and no stipulation against a community of acquets and gains, the 
Court will not presume the authorization of the husband, but, on 
the contrary, will presume a community between them. 

Beigel v. Lange, 112. 

4, The note being given in favor of the wife, does not make it her se- 
parate property; it is still community property. Ibid. 

*5. In an action by the wife for a separation of property, where the cre- 
ditor of the husband files his intervention on the day preceding 
the trial, and does not show due diligence, the intervention will not 
be sustained. Strickland v. Strickland et al. 118. 

6. The articles of the two Codes upon this subject do not authorize an 
intervention to be filed at any stage of the cause. They must be 


construed together, and applied according to the circumstances of 
each particular case. Ibid. 


7. To make a judgment rendered against the husband and wife valid, 
the wife must be authorized by the husband or the Judge to appear 
and defend the suit. Washington v. Hackeit, 146. 


8. Plaintiff brings suit against a married woman, on a promissory note, 
alleged to be given for her own benefit, and joins her husband in 
the suit. A judgment by default having been set aside, the wife 
alone filed an answer. No steps were taken to have her authorized 
to appear in Court: Held—That her appearance being unauthor- 
ized, the judgment must be reversed. OC. C. 123. 

Champlin v. Lee et al. 148. 
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HUSBAND AND WIFE (Continued. ) 


9. A note signed by a married woman is invalid, where it is not shown 
that the debt inured to her separate benefit, nor that she was pro- 
perly authorized. The presumption is that the debt is that of the 
community. Thomson et al. v. Chick et al. 206. 
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10. Where the wife, separated in property from her husband by a judg- 
ment of the Court, enjoins the seizure under a fieri facias against 
her husband, on the ground that she is the owner of the property 
seized, she must establish her ownership with legal certainty, oth- 
erwise the injunction will be dissolved with damages. 

Goldsmith, Haber & Co. v. Michel, 272. 


Sze Communtty—City In. Co. v. The Lizzie Simmons, 249. 
Sree Practice—Marrionneaux v. Downs, 208. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 


1. A syndic’s commissions are limited to five per cent. on the net 
amount of money received by him. (faillard v. His Creditors, 87. 


2. The fact that a debtor is under protest, and does not pay his debts, 
does not establish his insolvency. It must be shown that he has 
not the means of paying his debts, by showing that all his property 
and credits are not equal in amount, at a fair valuation, to the debts 
due by him. Lea v. Bringier, 197. 


Sree Acency—Bank of Louisiana v. Wilson, 1. 
See Banxruptcy—Meekins, Kelly d: Co. v. 
Their Creditors, 497. 
INSURANCE. 


1, Where a policy of insurance contains a condition that the insurance 
shall not be be binding until the actual payment of the premium, 
the insurers, if they elect to do so, may waive the condition, it 
being one inserted solely for their benefit; and parol testimony is 
admissible to prove the waiver. 

Pino v. Merchants’ Mutual Ins. Co, 214. 


2. Where an application for insurance is made and accepted, and the 
policy is made out in duplicate, and the name of the assured, as 
such, put down on the books of the insurance company, the con- 
tract is complete; and, unless the company have required payment 
of the premium, or given notice that they will not be bound until 
the premium is paid, there is a waiver of such payment. bid. 


3. Proof of such a waiver is no violation of the rule prohibiting parol 
evidence to vary or contradict a written contract. Ibid. 


4. The rule is well settled, in relation to the contract of insurance, that 
all matters which show the transaction to be void, on the ground 
of fraud or otherwise, must be specially pleaded. Evidence of 
fraud is inadmissible under the general issue. Ibid. 


5. An insurance company is liable on a fire insurance policy for dama- 
ges done to goods by water used in saving them from destruction 
by fire. Geisek vy. Crescent Mutual Ins. Co. 297. 
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INSURANCE ( Continued. ) iT“ 
6. In the margin of the policy of insurance of the ship Pettigrew, 


the following clause appears: ‘‘ Warranted by the assured free 
from all claim for loss or damage, arising from or growing out of 
the collision of foreign powers, or of our government with others,” 
At the time this policy was affected, the city of New Orleans, the 
domicile of the insurance company, was in possession of the insur. 
gents, engaged in armed rebellion against the United States. Just 
prior to the capture of the city by the Federal fleet, the insurgent 
military commander ordered the burning of all the cotton in and 
about the city. Under these orders, the ship Pettigrew was destroyed 
by fire: Heid—That the destruction by fire of the ship Pettigrew, 
resulted from and grew out of the “collision ” between the United 
States and the insurgents, then in arms against its authority; and 
the loss or damage growing out of that collision was not a peril 
insured against. 
Marcy et al. v. Merchants’ Mutual Insurance Co. 388, 


7. Where the Merchants’ Mutual Insurance Company of New Orleans, 


having insured the steamship Cornudella to navigate the waters of 
the gulf between certain ports named in the policy, seek to avoid 
payment of the insurance, when the vessel has been lost by being 
wrecked on the bar, while attempting to enter one of the ports 
named; they must show by evidence that the loss occurred through 
the negligence and fault of the master of the vessel. 


Domingo v. Merchants’ Mutual Ins. Co. 479. 


8. It is sufficient for the master to place the vessel in charge of a pilot 


familiar with the bar and channel, who has been in the habit of 
piloting sea-going vessels across the bar, where the contract shows 
no stipulation to the contrary. Ibid. 


9. Where an insurance company has affected an insurance on merchan- 


dise, with the words in the policy, Jaden or to be laden on board, and 
the bill of lading for a part of the goods bears date anterior to the 
date of the policy, and the defendant pleads the general issue, it 
must be held to include all the goods embraced in the contract of 
insurance, laden and to be laden. The insurer must make a special 
defence to put the insured to the proof, that all the goods were 
actually at risk. Hinck v. Home Ins. Co. 527. 


INTEREST. 


1. Default is unnecessary to enable the holder of an accepted draft to 


recover interest thereon from the time it becomes due. j 
Collins vy. Sabatier, 299. 


2. Where a party accepts negotiable paper, payable at no particular 


place, he puts it out of his power to make tender of payment, and 
thereby deprives himself of the right to stop interest. Ibid. 


3. A promissory note, payable on time with interest, bears interest 
from date. Bogan v. Calhoun, 472. 
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INTERVENTION. 
Se Pracrice—Clapp & Co. v. Phelps & Co. 461. 
JUDGMENT. 


1. When no judgment by default has been taken prior to rendering a 
final judgment, it isa nullity, and will be so declared when attacked 
by a third party. Washington v. Hackett, 146. 








































9. Plaintiff, in his petition, alleges an indebtedness by defendant in her 
own right, and as tutrix to her minor children, but prays judgment 
against her, and has citation served on her only in her own right. 
A judgment against her as tutrix will not be sustained. 

Walker v. Acklen, 186. 


8. The judgment of the Court must conform to the verdict of the jury. 
Ibid. 
4. A final judgment, rendered without a judgment by default being 
first taken, is a nullity, and will be so declared on appeal. 
Riggin & Co. v. Merchants’ Bank, 373. 


5. A judgment based on a written agreement of the parties, must con- 
form to the terms of the agreement. ° 
Sprowl et al. vy. Stewart et al. 433. 


6. Where the parties to a suit have consented in writing to a judgment, 
and the judgment of the Court does not conform to the consent, 
either party has the right to appeal to have the error corrected. 

Ibid. 


7. A judgment rendered without citation or appearance, and without 
anything equivalent to citation or appearance, is utterly void, and 
imports such absolute nullity, that any one having the least interest 
in opposing its effects may have such nullity pronounced. 

Madden v. Fielding, 505. 


8. Where a Judge is to use his legal discretion upon a certain state of 
facts, he can only execute that discretion after those facts are judi- 
cially made known to him; that is, by legal proof. fbid. 

9. The reasons for the jadgment rendered by the District Court were: 
‘*When after hearing the evidence and argument of counsel, 
and considering the law, evidence and argument, it is ordered,” 
ete: Held—That this is as much a reason for judgment in favor of 

defendant as of plaintiff, and does not meet the requirements of 
the Constitution. Art. 76, Tit. 5, Con. 1864. 

Emanuel vy. Hatcher, 525. 

10. The Supreme Court has the power to render in the premises such a 

judgment as the Court below should have rendered; and where the 

evidence is before the appellate Court to enable it to do so, a final 

judgment will be pronounced, after declaring the judgment of the 
lower Court null and void. Ibid. 


See Appeatr—Lynn vy. Lowenthal, 527. 
Sze Construction, Runes or —McKinbrough v. Casile, 128. 
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JUDICIAL SALES. 


1, The title of one who purchases property, sold under execution issued 
on a judgment, from which a devolutive appeal had been taken, 
will not be affected by a reversal of the judgment. 

Frost v. McLeod, 69, 


2. The fact that plaintiff bought succession property at sheriff's sale, 
4 while it was advertised by the sheriff for sale in another cause, doeg . 
not of itself render the sale null. Bossier v. Kennedy et al. 107. 


3. The military order staying proceedings against the property adver. 
tised for sale on the 21st January, 1866, when notified to the sheriff, 
put an end to that sale. It was an injunction issued by paramount 
authority, and the subsequent revocation of the order did not 
authorize the sale to be made without a new advertisement. 

Humphrey et al. v. Browne et al. 158. . 


4. The fact that a person, whose property was being sold at judicial 
sale, was present at the sale and did not object thereto, is not a 
waiver of legal formalities. Ibid. 


5. The assertion of title by a third party to property about to be sold 
at judicial sale.gives him a standing in Court, by third opposition, 
to claim the proceeds of the sale in preference to others, and by 
that means to ratify the sale. Bach v. Verbois et al. 168, 


6. Where real property was advertised by the sheriff, and on the day 
fixed he postpones the sale, without offering the property, he must 
advertise the same anew for thirty days, or the sale will be declared 

null. Montgomery et ul. v. Barrow et al. 169, 


7. Discretion in the execution of legal solemnities cannot be supported. 
Ibid. 

8. A purchaser at probate sale is not required to look beyond the de- 
cree recognizing its necessity. Wright v. Cummings et al. 358. 


9. Article 990 of the Code of Practice, does not imperatively require 
the preliminary offering of succession property for sale for cash; it 
may be offered at first sale on credit, when it appears to be to the 
interest of all parties concerned, and none except those having an 
interest in the sale of the property can complain. Ibid. 


10. The recording of a proces-verbal of sale in the parish where the 
property lies, is notice to third parties. The omission to record it 


in the parish where the succession is opened, will not operate a 
nullity of the sale. Ibid. 


JURIES AND JURORS. 


1. It is the province of a jury to find the facts of a case; but the find- 
ing must be upon evidence. Mc Williams v. Plaquemine, 74. 


2. Where a reconventional demand grows out of the plaintiff's cause 
of action, a verdict for one party is necessarily a verdict against 
the other. Delee v. Hatcher, 98. 
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JURIES AND JURORS (Continued. ) 


3, The law prescribing the mode of drawing juries, directs that the 

_ list of jurors drawn for each term shall be filed in the clerk’s office 
as soon as completed, subject to the inspection of any person who 
may desire to examine it, in order that any objections which might 
or could be made, on account of any defects or informalities which 
may have occurred in the formation, drawing or summoning of ju- 
rors, or any other defect whatsoever in the construction of the jury, 
shall be made on the first day of the term. State v. Vegas, 105. 








4. If the venire is not filed on or before the first day of the term, and 
the petit jury find a verdict of guilty, a new trial will be granted. 


: Ibid. 
5. The verdict of the jury must be supported by the testimony in ths 
record. Crawford v. Chapman, 124. 


6. After the jury have received the charge of the Judge, in a capital 
case, and have retired, the Judge is not authorized to give separate 
and private instructions to any of the jurors. 

State v. Frisby, 143. 


7. If they desire further instruction, he should order all to be brought 

into Court, and there instruct them in presence of the counsel. 
Ibid. 

8 The act of the Legislature, approved March, 1858, relative to the 
drawing of grand jurors, requires the foreman to be selected from 
the whole venire, and the remainder to be placed on slips of paper 
in a box, from which the sheriff draws fifteen names, which, with 
the foreman already selected, forms the grand jury—a grand jury 
druwn from the list of names on file is irregular. Where the 
offence charged in the indictment was committed on the first day 
of the term, it is impossible for the accused to file his objections 
to the mode of drawing the jury on the first day of the term; in 
such cases the objections may be made afterwards. 

Slate v. Texada, 436. 


JURISDICTION. 


1, The Second District Court of New Orleans is without jurisdiction 
in a suit where an estate is plaintiff. The Court is limited to pro- 
- bate jurisdiction alone. Acts 1865, p. 84, 28. 
) Barrett vy. Halpin, 160. 


2. Whilst contracts relating to the condition of slavery had the sanction 
| of law, they could be judicially enforced; but the abrogation of 
the law, giving effect to those contracts, leaves the Courts without 
authority to enforce them. Wainwright v. Bridges et al. 234. 


B. The jurisdiction of the Second District Court of New Orleans is 
restricted to probate proceedings. It has exclusive cognizance of 
suits against a succession, but has no jurisdiction where a succes- 
sion is plaintiff. Succession of Thayer, 257, 
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JURISDICTION ( Continued.) f 
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INDEX. 


Courts of justice, which act only upon and under the law, cannot 
give vitality to laws which have become, by paramount authority, 
inoperative and void. Austin v. Sandel, 309, 


. The doctrine in the case of Wainwright v. Bridges, reaftirmed. 


Ibid. 


. The Supreme Court of Louisiana will not lend its aid to settle dis. 


putes relative to contracts reprobated by law. It will notice their 
illegality ex officio. and allow it to be suggested without any plea, 
and at any stage of the proceedings. Bowman v. Gonegal, 328, 


. Where the consideration of the sale was a slave, who afterwards be. 


came free by the act of the sovereign power, the Courts are without 
authority to enfurce payment of the price. They are alike without 
authority to give judgment for the hire of the person (slave) before 
emancipation. Tate v. Fletcher et al. 371, 


. The doctrine in the case of Wainwright v. Bridges reaffirmed. 


Ibid. 


9. The doctrine in the case of Wainwright v. Bridges reaffirmed. 


Courtney v. Shelton, 380. 


A written obligation for the payment of money for services rendered 
or to be rendered in the so-called Confederate army as a substitute, 
is illegal on its face, absolutely null and void, and cannot be judi- 
cialiy enforced. Stewart v. Bosley et al, 439. 


A contract to serve in the Confederate army as a substitute for an- 
other was unlawful, and carried with it no legal obligation. This 
Court will not lend its aid to settle disputes relative to contracts 
reprobated by law. It will notice their illegality ex officio, and al- 
low it without any plea at any stage of the proceedings. 

Wright v. Stacey, 449. 


. Parties cannot be heard, who ask relief froma violation of law. The 


Court leaves them where their conduct has placed them, and in pari 
culpa melior est conditio possidentis. Ibid. 


Courts of justice will not lend assistance to enforce or annul con- 
tracts, when the consideration is illegal and reprobated by law. 
Windham v. Cerf, 498. 


14. The jurisdiction of the Second District Court of New Orleans, over 


the persons and property of minors whose parents had died within 

its limits, and to whom it had appointed « tutor, who has since 

died, is not divested by the removal of the minors to another State. 
Succession of Stephens, 499. 


15. Where minors have removed to another State, after the death of 
their tutor in this State, and guardians have been appointed thereto 
by competent judicial authority, such appointments will not be 
recognized by the Probate Court of this State having jurisdiction 
of the minor’s property, They must qualify as tutors to the mj 
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JURISDICTION ( Continued. ) 


nors, according to the laws of this State, before they can sue for or 
obtain possession of the property of the minors. Ibid. 


16. The doctrine in the case of Wainwright v. Bridges reaffirmed. 
Halley v. Hoeffner, 518. 


Sree Apmrratty—Berwin v. Matanzas, 384. 

Sre ConFEDERATE TREASURY Nores—Huck v. Haller, 257. 
ee es - ** McCracken vy. Poole,359. 
a “ ” ‘© Howard v. Kirwin, 452. 

Ser Emancrpation— Whitehead et al. v. Watson et al. 68. 

See Soveretan PowEer—Gremillon v. Crousillac, 377. 


LANDLORD AND TENANT. 


ry 
. 


The placing by a tenant of a partition across the hall of a building 
rented, so as to be readily removed without injury to the building, 
is a change that the lessee may make, as being of the nature of 
contract of lease. Kunemann v. Boisse, 26.. 


2. The lessor has the right to restrict the use and enjoyment of his pro- 
perty in the hands of the lessee. Ibid. 


a 


When the lessor subjects alterations in the article of lease to his 
written consent, he is presumed to have had in view those changes 
which the lessee may make without the consent of the owner. 

: Thid. 


4. To the contract of lease three things are absolutely necessary: the 
thing, the price, and the consent. The price should be certain and 
determinate. C. C. 2640 and 2641. Jordon v. Mead et al. 101. 


5. The mere occupancy of property does not necessarily imply the rela- 
tion of lessor and lessee. Thid. 


6. A lessor has a privilege on the growing crop of the year, to secure 
the payment of the rent; and the lessee cannot defeat the lien, 
without showing that he has been damaged by the interference of 
the lessor during the year. When it is‘ agreed between the lessor 
and lessee that the lien shall be reduced to writing, and it is not 
done, the lessee must show, by evidence, that he has been damaged 
by the refusal, before he can claim the damages. 

Knox vy. Booth, 109. 


7,-The plaintiffs, as lessors, have the first privilege on movables seized 
and sold on a plantation, except on the crops; on which the labor- 
ers and overseer have a preference. 
Duplantier et al. v. Wilkins et al. 112. 


. The proceeds of the crop being exhausted, the sheriff has no right 
to pay the overseer ont of proceeds of movables, to the prejudice 
of the lessor. Ibid. 


of 
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LANDLORD AND TENANT (Continued. ) AT} 


9. The goods of a debtor being seized by his judgment creditor, 


premises leased by their owner to another party, and the landlord 
having intervened by third opposition, and had the goods proyj. 
sionally seized for rent and the proceeds of sale being adjudged to 
him, the original judgment creditor has his remedy against the 
principal lessee for the amount of his judgment to the extent that 
the proceeds of the sale were applied to the extinguishment of the 
landlord’s claim. ‘Simon v. Leopold, 154, 


10. The defendant, having confessed judgment on the landlord’s oppo. 


sition, cannot afterwards maintain that he was not the real lessee, 
Ibid. 


LAWS. 


1. Slavery seems never to have been established on the continent of 


America by positive law. Its origin appears rather to have been 
accidental. In the United States it was simply permitted by the 
constitution, to continue as it had existed in the colonial state of 
the country, and clearly without extending to it, even an indirect 
sanction. The framers of that instrument abolished the African 
slave-trade after the year 1808, and, looking forward to general 
emancipation at an early day, left the institution of slavery as they 
found it. Wainwright v. Bridges et al. 234. 


2. The province of Louisiana, when transferred to the United States, 


retained African slavery by the conditions of the transfer, to the 
extent only that it was tolerated by the Constitution of the United 
States, and, consequently, it was imbued with that caducity and 
proneness to extinction, which, from the genius and spirit of this 
government, has characterized the condition of slavery in this 
country ever since the American revolution. Ibid. 


83. Where the defence is, that by the law of the State where the con- 


tract is made, the surety is not liable, provided he has given notice 
to the holder, until he has prosecuted the principal to insolvency, 
the statute must be filed in evidence; otherwise, the Court vill 
presume that the law is similar to our own, and the cuse will be 
determined according to the laws of Louisiana. 

Nalle vy. Ventress, 373. 


4. The law of the place where the contract is made fixing the rate of 


interest will govern, provided the statute is filed in evidence. 
Ibid. 
See Prescrrprion— White v. McKee, 111. 


MANDAMUS. 


1. Where the District Judge renders judgment, on a rule to show cause 
why execution should not issue, dismissing the rule, a mandamus 
will not lie to compel him to order an execution. The decision, on 
the rule, is a judgment of the Court, which can only be inquired 
into on appeal. 
State ex rel. Logan & MacKinson v. 
Judge of the Fourth District Court, 4. 
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MINORS. 

1. The legal or tacit mortgage, existing in favor of minors against 

their tutor, cannot be erased or canceled, without substituting a 

special mortgage in the stead thereof, in the manner prescribed by 

the act of the Legislature of 11th of March, 1830, re-enacted in 
1855. Fleetwood v. Bordis et al. 55. 


9. The law has created the tacit mortgage in favor of minors; and its 
provisions, to cancel it by substituting a special one, must be 
strictly observed. Ibid. 


8. The nullity declared by Article 355 of the Civil Code, is relative, 
and cannot be urged by the minor, after he becomes of age, who 
is seeking the benefit of the alleged agreement, by which a partial 
payment or advance was made fo him. Frost v. McLeod, 80. 


- 4, Where minor heirs havea general mortgage upon the property of 
their tutor, they cannot have recourse upon his property specially 
mortgaged, if the tutor has other property subject to the general 
mortgage sufficient to discharge it: Laplace v. Haydel, 363. 


5. An unliquidated mortgage of a minor does not prevent a sale of the 
property of the tutor specially mortgaged by the owner’s judgment 
creditor. ~ Ibid. 

6. If the legal mortgage of the minor heirs, has superiority of rank 
and priority of date to the special mortgage, the property seized 
will pass to the purchaser subject to the legal mortgage, and their 
right to pursue it by the hypothecary action will remain unim- 
paired. Ibid. 


See Jurispiction—Succession of Stephens, 499. 
See Tutor anp Tutorsaip—Perrel v. Roussel, 174. 


‘MORTGAGES. 


1. A mortgage debtor may legally renounce the benefit of appraisement 
in the proceedings to sell on executory process, and will not be 
afterwards allowed to attack the sale as invalid. 

New Orleans Mutual Ins. Co. v. Bagley, 89. 


2. The statute of March, 1866, requiring that all property sold under 
execution should bring its full appraisement, does not deprive the 
debtor of the right to make a waiver of the benefit of appraise- 
ment. Ibid. 


3. The purchaser of mortgaged property who assumes the payment of 
the mortgaged debt becomes personally liable therefor. 
Schlatre et al. v. Greaud, 125. 


4. The Court will not declare a mortgage null for want of reinscription 
within ten years. The parties in interest have their remedy by 
causing the mortgage to be canceled. 

Robinson ei al. vy. Haynes et al. 132. 
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NY 

A part of the heirs of an estate sold to the other heirs their iy 
in the property of the succession, consisting of land, slaves ang 
movables. The vendees specially mortgaged ‘said land, slave, 
and movables,” to secure notes given in part payment, and in gaid 
mortgage described the whole property of the succession: Held 
That the mortgage attached to the whole property, and not alone 
to the interests conveyed by the vendors. 

Potts v. Blanchard et al. 167. 


. An obligor on a special mortgage, given as additional security to , 


note already secured by a mortgage given by another party and on 
other property, cannot be treated as a third possessor. Such ap 
obligor cannot avail himself of the plea of discussion. 

Ricard v. Harrison, 181, 


. Where one of a series of notes, secured by mortgage, delivered 


the maker, has come again into his hands, the debt evidenced by 
it is extinguished by confusion. C. C. 2214. 
Schinkel v. Hanewinkel, 260, - 


. By reissuing such note, after maturity, he may bind himself, but 


cannot revive the obligations of the other parties, nor the mort. 
gage securing it, which being only an accessory to the principal 
debt between the maker and the payee, is extinguished with the 
note. C. C. 3252, 3374. Ibid. 


. Where a party sells a tract of land on time, and takes the notes of 


the vendee, secured by mortgage on the land to secure the payment 
of the price, and the vendee, before the price is paid, sells the | 
same land to another party, who assumes the mortgage in favor of 
the original vendor, the first vendor may have the land seized and 
sold to pay his mortgage, and the second vendee cannot set up, by 
way of exception, that the suit be dismissed as to him. 
Boyce etal. v. Hunt et al. 449. 
The original vendee of the land may be sued on the notes, and the 
mortgage enforced on the land of his vendee in the same suit. 


Ibid. 
A contract of mortgage that is valid by the law of the place where it 
is made, is valid everywhere. Dobbin & Co. v. Hewett, 518. 


A mortgage executed in the State of Maine, in accordance with the 
laws, on a brig or vessel, must be enforced in this State in accord- 
ance with the laws of the State of Maine. By the law of the State 
of Maine, brigs and other vessels are personal property, and may 
be mortgaged, and the non-performance of the obligation for 
which the mortgage was given, operates an absolute transfer of the 
property mortgaged to the mortgagee. Ibid. 

Where a brig or other vessel has been mortgaged in the State of 
Maine, and afterwards arrives at the port of New Orleans, where 
she is attached by an ordinary creditor, and the mortgagee inter- 
venes, and claims the ownership of the vessel by virtue of his mort- 
gage, the attachment will be set aside, and the suit dismissed, and 
the mortgagee will be declared the owner. Ibid. 

Sree Mrnors—Fleetwood v. Bordis, 55. 
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NEW ORLEANS. 


I 'Phe Common Council of the city of New Orleans passed a resolution 
in the year 1856, whereby the city bound itself to pay to any per- 
* gon who should discover and make report, and give due informa- 
tion of the location, and description of any real estate in the city 
belonging to it, of which there was no record on the books of the 
city, and to which it shall appear that the city has a valid title, a 
commission of five per cent. on the value of the same. In pursu- 
ance of this resolution, Louis H. Pilie, then holding the office of 
city surveyor, made examination, and discovered certain real estate 
previously unknown to the city, of which it took possession, and 
sold for the benefit of the corporation : Held—That in the absence 
of proof showing that the discoveries and report formed a part of 
his official duties, as city surveyor, he is entitled to recover the 
per centage allowed by the resolution. Pilie v. New Orleans, 274. 


See Taxes anp Tax Sates—James v. New Orleans, 109. 


NEW TRIAL. 


1. A motion for a new trial is in time, if made before the judgment has 
been presented to the Judge for his signature, although more than 
three days may have elapsed after judgment was rendered. 

Citizens’ Bank of Louisiana vy. Bellocg, Noblom & Co. 376. 


2 If a party withdraws his application for a new trial, and does not 
embody his withdrawal in a bill of exceptions, he thereby waives 
his right to a hearing thereon in the Supreme Court. Ibid. 


3. A new trial will not be granted on the ground of newly discovered 
evidence, when the alleged newly discovered evidence, if offered, 
would be inadmissible under the pleadings. 

Devot & Co. v. Marz, 491. 


4. Where the Court below has exercised a sound, legal discretion in 
overruling a motion for a new trial, the Supreme Court will not 
interfere. Ibid. 


NOTARY PUBLIC. 


1, A notary public in the city of New Orleans is authorized to appoint 
one or more deputies to assist in making protests and serving no- 
tices, and whatever facts come necessarily within the knowledge of 
the deputy, while thus assisting the notary, may be certified to, and 
are as much evidence as though within the personal knowledge of 
the notary. Kock v. Bringier, 183. 


OBLIGATIONS. 


1. Where an obligor, from inevitable accident or irresistible force, can- 
not perform one of two things, either of which at the time of his 
engagement he had the option to do, he is not relieved from the 
obligation to perform the other. Jacquinet v. Boutron, 30. 


2. Where there is no principal obligation, there cannot be an accessory 
one, State vy. Doax, Thompson and Gay, 77, 
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OBLIGATIONS (Continued. ) 
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Notice of the transfer of an instrument, not negotiable, cannot de. 
feat any equity or offset in the hands of a debtor, at the time of 
receiving the notice. Kugler v. Taylor, 100, 


. The plaintiff, being a third party, holding a receipt not negotiable, 


possesses no greater rights than the party to whom the receipt wag — 
given. Ibid. 


To bind parties against their will, for a specific sum under provisions 
of law enacted in the public interest, all the formalities of such 
law must be rigidly observed; such parties may be liable on a 
quantum meruit, if it be shown that the work is necessary and uge. 
ful to them. O'Connor v. Stewart, 127, 


The proprietor of a tract of land has a right to excavate within his 
own boundaries a canal, for the purposes of navigation, and te 
require payment for its use from those who choose to avail them. 
selves of its facilities. Harvey v. Potter, 264, 


If works, beneficial to the public, are constructed by private enter- 
prise upon private property, and the public choose to avail 
themselves of the benefits of such works, equity would require 
compensation to be made for the benefits conferred. Persons 
availing themselves of such privileges form an implied contract to 
remunerate the owners of the property, and it is immaterial under 
what term or expression such remuneration is claimed. Ibid. 


Plaintiff received a letter informing him that a draft drawn by the 


steamboat Magnolia for $1,200, was placed in the City Bank of New 
Orleans for collection; being the agent of the boat, he immediately 
went and paid the draft, and took it up on the same day the holder 
called, and the clerk of the bank paid him the money, charging no 
commissions and making no entries of the transaction in the books 
of the bank. Plaintiff afterwards learned that the letter and the 
draft were both forgeries: Held—That the action of the plaintiff 
relieved the bank from any liability which may have attached for 
receiving what is not due. Stephenson v. Mount et al. 29. 


9. Plaintiff was employed in 1860 as superintendent of the Metairie 


Race Course, at a fixed salary; in May, 1862, most of the officers of 
the association left the city, leaving plaintiff in charge of the 
grounds: Held—That he is entitled to his salary until the grounds 
were taken under full and absolute control by the military forces, 
in November, 1864. Vowell v. Metairie Association, 298. 


10. Where a party sells a tract of land to another, with a stipulation in 
the act of sale, that the vendee is to have a right of way, and other 
servitudes belonging to the land, he cannot enforce the paymentof 
the price until he has complied with that obligation. 
Fortier v. Burthe et al, 510, 
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OFFICE AND OFFICERS. 


¢ The doctrine that the power to remove is incidental to the power to 
_appoint, does not apply to, governors of States. Their power of 
removal is limited to particular cases, provided for by statutory 
enactments. Dubuc v. Voss, 210. 


9. Where two commissions have been issued by the governor, at differ- 
ent times, to different parties, for the same office, and the one 
bearing the latter date states on its face that the officer holding the 
first commission is removed, the presumption is, that he was removed 
for causes provided for by statute, and the latter commission will 
supersede the former. The presumption in favor of the proper 
exercise of power by the governor is subject to be overthrown by 
countervailing evidence. Ibid. 


PARTNERSHIP. 


1. A retiring partner of a commercial firm is not exonerated from re- 
sponsibility for subsequent engagements made in the name of the 
partnership with persons previously in the habit of dealing with it, 
unless special notice of the withdrawal be given them. 

Denman & Co. v. Dosson, Todd and McRae, 9. 


2. In a suit for the settlement of a general commercial partnership be- 
tween the partners, a mandate of sequestration is the only conser- 
vatory remedy to which the plaintiff can resort. The property is 
owned jointly, and is undivided, and as the plaintiff is entitled to 
an equal share with the other partners, of every portion of it, the 
whole of it must be sequestered. Blanchard vy. Luce, 46. 


3. Defendant being proven to have been a partner in the transactions 
forming the basis of the suit, and the goods having inured to the 
benefit of that partnership, he is liable, notwithstanding that the 
credit had been given to the other party, individually, who had 
made settlement by giving his separate note for the balance due. 

Roth & Deblieux v. Moore, 86. 


4. Where the creditors of a commercial partnership make settlement 
with the liquidating partner after the dissolution, and take his 
separate notes in full settlement of their claim, and it appears that 
they were at the time aware that the liquidating partner had as- 
sumed all the liabilities of the partnership, the retiring partner 
will not afterwards be held responsible. 

Hoopes & Townsend v. McCan, 201. 


5. A mortgage was executed by Mrs. E. J. Penny in 1857, for $8,000 on 
real estate, in favor of Lobit & Charpentier, commission mer- 
chants, for the purpose of securing and covering advances made, 
and to be made by said commercial house, for the benefit of the 
plantation of Mrs. E. J. Penny; after the execution of the mort- 
gage, the commercial house of Lobit & Charpentier was changed 
by the addition of new parties, and styled Lobit, Charpentier & Co.; 
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PARTNERSHIP (Continued. ) 


in the year 1862, Mrs. E. J. Penny executed three promi 
notes in favor of the new firm of Lobit, Charpentier & Co,; the 
holder of the notes brings suit to recover the amount, and claims 
the benefit of the mortgage in favor of the old firm, executed jp 
1857: Held—That the addition of another party in the firm dig 
solved the old firm, in whose favor the mortgage was executed, and 
created a new firm, in whose favor the notes were given, and the 
new firm could not avail themselves of the mortgage given in favor 
of the old firm. Abat & Generes et al. v. Penny et al. 289, 


6. Plaintiff sues defendant for a settlement of the partnership account, 


and for damages against the managing partner. A third party 
intervenes, and claims a schooner as his own property, which he 
had purchased from the defendant, the managing partner, by nota- 
rial act, prior to the institution of the suit. Plaintiff resists his 
demand on the grounds, Ist: that the act of sale was not recorded, 
as required by acts of Congress; 2d, that it is not expressed gn the 
face of the act of sale that he acted for himself and partners; 34, 
that the price was not a good one, and the purchaser had notice of 
the claims of the other partners. The notarial act of sale, which 
informed the intervenor of the interest of plaintiffs, also informed 
him that the legal title was in defendant, and that the defendants 
have full authority to sell the vessel: Held—That, under the terms 
of this agreement and authority, the transfer of the schooner, by 
defendant to intervenor, of the legal title, carried with it the equi- 
table title also. Bellocq, v. Dhones et al. 508. 


7. A commercial partnership is not liable on the obligations contracted 


by one of the partners previous to the formation of the partner. 
ship, notwithstanding the fact that the partnership was to continue 
the same business in which the obligations were contracted, and 
that specified portions thereof were assumed by the individual 
members. Mousseau v. Thebens et al. 516, 


Sree Communtry— Carpenter v. Featherston & Amis, 508, 


PLEDGE OR PAWN. 


1. Delivery is of the essence of the contract of pledge or pawn, asa 


collateral or security. Foltier v. Schroder & Schreiber, 11. 


2. In all cases of pledge, the pledgee must be put in possession of the 


thing pledged, and, if it be a claim, the evidence of the obligation — 
must be transferred and delivered. Lallande v. Ingram et al. 364. 


3. Shares of stock cannot be pledged, unless they be evidenced by cer 
tificates, which must be transferred and delivered to the pledgee, 
hid, 
4. A transfer or sale of stocks cannot be inferred, when the relation of — 
debtor and creditor exist on the face af the act af pledge. Ibid. 
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POLICE JURIES. 


1. The police jury of the parish of St. Tammany are prohibited by the 
charter, from imposing taxes on the town of Mandeville, in said 
parish. Marigny v. Carradine, 99. 


9, A warrant drawn and signed by the president and clerk of the police 
jury, is not binding on the parish, unless the police jury have 
authorized them to sign the warrant. 

Capmartin vy. Police Jury, 448. 


PRACTICE. 


1. Points not raised in the lower Court, will not be noticed in the 
Supreme Court, unless a formal written assignment of errors has 
been made. Blanchard v. Luce, 46. 


2. Plaintiffs being mere ordinary creditors of the succession, their 

action isa personal one against each one of the heirs, to recover 
from him his virile share of his ancestor’s debt, and plaintiffs have 
no legal right to stay, by injunction, the defendant’s order of 
seizure and sale. Even privilege or mortgage creditors cannot 
arrest execution, but must resort to the remedy by third opposition, 
to stay the proceeds of sale in the sheriff’s hands until the conflict- 
ing rights of preference to the fund can be determined. 

White, Adm’r, v. Blanchard, 59. 


8. Where an order of seizure and sale has been obtained on a mort- 
gage, and the debtor who granted the mortgage is absent from, 
and not represented in the State, the law does not require ante- 
cedent proof or affidavit of his absence, before an attorney can be 
appointed to represent him. Frost v. McLeod, 80. 


4. A jury trial is not allowed on an opposition to the proces-verbal of 
the deliberations of the creditors of an insolvent succession ; such 
proceedings must be tried summarily. 

Guion v. The Creditors of the Succession of Guion, 81. 


5. A suit having been dismissed, cannot be reinstated on the docket by 
an order granted er par‘e. Lacroix vy. Bangs, 88. 


6. Where large fees are charged by the sheriff and clerk, and the sheriff 
fails to annex to his return specific bills for their fees, the case will 
be remanded to adjust the fees of those officers. 

Duplantier et al. v. Withins et at, 112. 


7. Where the appellant allows three judicial days to elapse after the 
day fixed by the District Court for the filing of the transcript in the 
Supreme Court without obtaining an order extending the time, 
the appellee has the right to obtain the certificate of the clerk of 
the Supreme Court that the appeal has not been filed. If the ap- 
peal is afterwards filed in the Supreme Court, it will be dismissed 
on rule to show cause. Police Jury v. Garrett, 122. 


8. Where a case has been dropped from the docket, and afterwards re- 
stored to the docket, and put at issue by the defendant filing an 
answer, the garnishee is not entitled to notice of the restoration of 
the cause. McKinbrough v. Castle et al. 128. 
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10. 


11. 


12. 


13. 


14. 


16. 


17. 


18. 


19. 


PRACTICE ( Continued. ) 
9. 


No evidence is necessary to authorize the taking of interrogatories 
for confessed egainst a garnishee, other than his failure to answer, 
C. P. 263. Ibid. 

A suit is brought against the sureties on a tutor’s bond, and defey. 
dants obtain an order of Court suspending all further proceedings 
in the cause, until the rights of plaintiffs and other parties cop. 
testing them, under certain seizures of the tator’s property, made 
since the institution of the suit, shall be determined: Held—That 
an irreparable injury may result from such interlocutory decree, 
and the plaintiffs are entitled to an appeal therefrom. 

Mil er et al. v. Dupuy et al. 166, 

Where an exception has been tried and overruled by the District 
Judge, the same questions involved in the excepticn cannot be 
pleaded in the form of a motion to suspend further proceedings in 
the cause ; this would be to renew and re-examine the exception 
which had been overruled. The decision on the exception may he 
reviewed with the merits on appeal. Tid. 


Issues of fact, not raised in the District Court, will not be passed 
upon in the Supreme Court. 
Montgomery et. a’. v. Rarrow et al. 169, 
No such proceeding as a plea in abatement, or bar to the action, is 
known to or recognized by our law. The execution of a judgment 
can be stayed only by injunction and bond. 
Wiley v. Woodman & Bement, 188. 
Where the proceedings are in rem founded on a privilege, the defen- 
dant cannot except to the jurisdiction of the Court, on the ground 
of his domicile being in a different parish from that where the 
seizure is made. Giffen, Smedes & Co. v. Manning, 204. 


. Aprivilege follows the object to which it is attached, and the credi- 


tor may have the object seized by a writ of sequestration, in what- 
ever part of the State it may be found, whether at the owner's 
domicile or not. Ibid. 


Where plaintiff claims a privilege on cotton, or other property, and 
has it sequestered in a different parish from that of the domicile of 
the defendant, the personal action will be dismissed and the action 
in rem maintained. Ibid. 


Payment is a peremptory exception, which may be pleaded at any 
time before judgment. Reiners v. St. Ceran, 207. 


Want of amicable demand, to be available, must be pleaded before 
issue is joined. Marrionneaux v. Downs et al. 208. 


Where husband and wife are defendants, citation served on the hus- 
band, in order to be binding upon the wife, must be addressed to 
her as well as to the husband. Ibid. 


20. The rule of Court, declaring that no private agreement of the par- 


ties relative to the progress of any cause shall be alleged unlessthe 
evidence thereof shall be in writing, does not apply to agreements 
which may give rise to another suit. Johnston v. Yale & Co. 212 
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PRACTICE (Continued. ) 


91. The waiver of a legal right, to be available, must be clearly and ex- 
plicitly shown. Ibid. 


92. Where an intervenor by third opposition asserts in his petition that 
the sheriff has seized property under a writ of fieri facias, in the 
suit in which he intervenes, it is a judicial admission of the judg- 
ment and execution. Asher v. Fredenstein, 256. 


93. Where plaintif alleges that he drew a draft on defendants for the 
value of goods sold them, which they accepted, and the draft is 
annexed to and made a part of the petition, but is not offered in 
evidence on the trial, nor does the evidence in the record show a 
sale and delivery of the goods, the suit will be dismissed as of 
nonsuit. Bridgeford & Co. v. Colton & Baldwin et al. 261. 


94. The matter of continuances for the most part addresses itself to the 
sound, legal discretion of the District Court, to be judged of 
according to the circumstances presented. Rist v. Abboit, 268. 


25. Where a motion in the nature of a demurrer is made, the allegations 
-of the petition are considered as true for the purposes of the mo- 
tion; but if the cause is put at issue, it then devolves upon the 
plaintiff to establish his case by proof. 

Boutte et al. v. Maillard et al. 276. 


26. In a revocatory action, where no allegation of insolvency is made in 
the petition, evidence cannot be introduced to prove the fact. 
Abat & Generes et al. v. Penny et al. 289. 


27. Without the allegation and proof of insolvency the revocatory action 
cannot be maintained. Ibid. 


28. The Court will not give judgment for the return of the price paid 
for goods, on account of the non-delivery by defendant, until 
plaintiff seeks to annul the contract for non-compliance by the 
defendant with its provisions. Hart v. Adler, 301. 


29. An action for a partition, where there exists a joint ownership of 
property may be maintained, whether the plaintiff is in possession 
or not. Denton v. Woods, 356. 


30. A Judge of a Court, having formerly been counsel of record in a 
case brought before him for trial, while sitting as Judge on the 
bench, is incompetent to try the case: his duty is to refer the case 
to a competent Judge for trial. C. P. 337 and 338. 

Amacker v. Varnado, 381. 


81. An intervenor cannot, without the consent of the plaintiff, substitute 
himself in the place and stead of the defendant. C. P. 389, 390. 
Capp & Co. v. Fhelps & Co. 461. 


$2. An intervenor stands in the character of plaintiff before the Court, 
as to the nature of the title, and the object of his demand, and is 
governed in his pleadings by the rules of practice which apply to 
plaintiffs in principal demands. C. P. 172. Ibid. 
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PRACTICE ( Continued.) 


33. Where the defendant, in his answer, filed in the cause, neither denies 
the legal right of the plaintiff to recover nor the truth of the alle. 
gations of the petition, they are taken by the Court to be confessed, 
and the plaintiff is dispensed from the necessity of adducing proof 
in support of his demand. Ibid, 


34, An intervenor cannot be permitted to bond property in the custody 
of the sheriff under a sequestration: The right to bond is o 
given by law to the parties to the action; first, to the defendant; 
and if he neglects to exercise the privilege in ten days after the 
seizure, then to the plaintiff. Ibid. 


35. The order to bond property under sequestration must be rendered 
by the Judge. Clerks of Courts have no authority to render such 
orders. Ibid. 


36. The act of the Legislature, approved February 28th, 1866, preserib- 
ing the mode by which the records of the parish of Rapides, 
destroyed by fire in the year 1864, may be reinstated, does not 
permit the question of the invalidity of a judgment, the record of 
which has been destroyed, to be inquired into, in the suit for its 
restoration. Only the question of fact, as to the existence of such 
judgment and its destruction, can be made the subject of examina- 
tion in such suits. Session Acts 1866, page 79. 

McFeeley v. Osborn et al. 471, 


37. Where A sues for the use of B, and the Court is of opinion, from 
the facts of the case, that B had no interest in the suit before the 
action was brought: Held—That A was the real plaintiff, who had 
the control of the suit, and might dismiss the same without the 
sanction of B. Moore & Browder v. Bres, 532. 


See Evivence—Duplantier vy. Michoud, 530. 


PRESCRIPTION. 


1. The action of separation of the patrimony of the deceased from 
that of the heirs, is prescribed in three months from the date of 
the express or tacit acceptance of the heirs. C. C. Art. 1409. 
White et al. v. Blanchard et al. 59. 


2. The plea of prescription of five years, on a promissory note, will be 
maintained when the evidence shows no interruption for that 
length of time. Ibid. 


3. The act of the pretended Legislature of Louisiana, approved June 
10th, 1863, suspending prescription during the war, and for one year 
after the ratification of the treaty of peace between the Confederate 
States and the United States, isnotlaw. The pretended legislators 
could not make laws; they were never qualified; they did not take 
the essential oath. White v. McKee, 111. 


4, The action of the minor against his tutor, respecting the acts of the 
tutorship, is prescribed by four years, to begin from the day of his 
majority. C. C. Art. 356. Viala et al v. Burguieres, 149, 
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| PRESCRIPTION (Continued. ) 
5. 


The omission of the tutor to render an account of his tutorship, does 
not prevent prescription from running, and jndgment creditors 
may avail themselves of it. Ibid. 


. Prescription, in regard to claims which the heir may have against 


the succession, runs against himself, so long as he has not accepted 
the succession with the benefit of an inventory, and his acceptance 
as beneficiary heir cannot destroy prescription thus acquired against 
him during the interval of the opening of the succession. C. C. 
$492, 3493. Ibid. 


. An endorsement of payment on the back of a note, without evidence 


showing when and by whom such endorsement was made, will not 
interrupt prescription. Graves v. Robertson, 170. 


. Where a note is prescribed on its face, and it is not proved that 


plaintiff could not have brought his action at an earlier date, the 
plea of prescription will prevail. Ibid. 


. The mere existence of the late war did not of itself suspend pre- 


scription. Ibid. 


The prescription of four years, established by Art. 356 of the Civil 
Code, does not apply where the minor, after he has obtained his 
majority, has made a settlement with his tutor, and taken the pro- 
missory notes of the tutor in liquidation of his indebtedness. 

Perret v. Roussel, 174. 


The fact of defendant being in the Confederate service, and thus 
avoiding citation, does not interrupt prescription. 
Hutchinson v. Richardson, 187. 


In a suit on an open account, the defence is the prescription of three 
years, and the evidence shows an acknowledgment and promise to 
pay several months after the account became due: Held—That this 
promise works an interruption of prescription from the date of the 
account to the date of the promise, and it only begins to run again 
from the date of the promise. Brown & Co. v. McFarland, 255. 


By refusing an order of seizure and sale, because the mortgage note 
was prescribed, the Judge would supply the plea of prescription. 
Perroux vy. Lacoste, 266. 


Prescription is a means of extinguishing a debt, but can only be 
applied when specially pleaded. Ibid. 


The questions of prescription, and of interruption of prescription, 
cannot be considered on an application for an order of seizure and 
sale. The debtor is amply protected by Art. 739, C. P. Ibid, 


The prescription of one year, under Article 3501 of the C. C., does 
not apply in an action against a negotiorum gestor to enforce a quasi 
contract, Devai & Ca. y, Marw, 491, 
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PRIVILEGES. 


1. The plaintiffs, as lessors, have the first privilege on movables seized 
and sold on a plantation, except on the crops; on which the labor. 
ers and overseer have a preference. 

, Duplantier et al. y. Wilkins et al. 112, 


2. The proceeds of the crop being exhausted, the sheriff has no right 
to pay the overseer out of proceeds of movables, to the prejudice 
of the lessor. Ibid. 


3. Where property of a judgment debtor has been seized by virtue of 
executions in several cases, and a third party enjoins the proceeds 
of the sale in the hands of the sheriff on the ground that he haga 
superior privilege on the property seized: Held—That on third 
opponent showing a superior privilege, the seizing creditors cay 
only claim the residue after paying opponent’s claim. 

Gleason & McManus v. The Sheriff et al. 148, 


4. The builder has a privilege on the building which he may have 
constructed, but if the amount is over five hundred dollars, the 
agreement must be in writing, and registerd, to preserve the privi- 
lege. C. C. 2746. Lacoste v. West et al. 446. 


oc 


. Where property sold under a mortgage brings more than the amount 
of the mortgage, the builder having a privilege next in rank to the 
mortgage, is entitle to the overplus Ibid. 


Sree LANDLORD AND Tenant—Knowx v. Booth, 109. 
See Pracrice—Gifin, Smedes & Co. v. Manning, 204. 
See Sate—Burckett v. Hopson, 489. 


- 


RAPIDES—RECORD OF THE PARISH OF 
See Practice—McFeeley v. Osborn et al. 471. 


RES JUDICATA. 


1. The order rendered on executory process is not such a judgment as 
will have the effect of the thing adjudged. Res judicata is not 


thereby established. Humphreys et al. vy. Browne et al. 158. 
SALE. 
1. The seller is bound to explain himself clearly, as to the extent of his 
obligations. Hall, Kemp & Co. v. Plassan, 11. 


to 


. The exhibition of a sample implies a warranty that the thing sold 
by it shall be, in some measure, in conformity to it. Tid. 


3. The sample is a tacit representation of the quality of the merchan- 
dise sold, and except where the warranty is clearly and explicitly 
excepted by the vendor, he must deliver the article in a condition 
equal to that of the sample. Ibid. 


4. Where merchandise i: sold by a sample, the extent of the warranty 
is limited to the condition of the article sold at the time of the sale. 


Ibid. 
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5. 


10. 


11., 


INDEX. 


Where the commodity is by its nature, subject to change or deterio- 
ration, and no fraud or concealment is shown, the buyer must show 
that the defect or deterioration existed at the date of the sale, or 
show that it was discovered as early as it was practicable to make 
an examination. Ibid. 


. A party having purchased a lot of ground at tax sale, and afterwards 


ejected on account of irregularity in the proceedings, is entitled to 
recover the value of the improvements made by him. 
Gernon vy. ITandlin, 25. 


. Whenever the thing sold remains in possession of the vendor, the 


law presumes that the sale is simulated, and as against third per- 
sons this presumption must be rebutted by proof. 
Keller v. Blanchard, Sherif et al. 53. 


. The payment of a price less than that stipulated in the act of sale, 


does not make a simulated sale. Ibid. 


. Defendant cannot seize real property, sold by his debtor, after the 


authentic act of sale is recorded, and, when enjoined by the pur- 
chaser from selling the property, set up the defence that the sale 
was fraudulent; in such a case his defence is confined to the ques- 
tion of simulation. He must resort to the direct action of nullity, 
to set aside the sale on account of fraud. liid. 


In a contract of sale of a lot of cotton a clause was inserted that all 
parties waive and renounce the benefit of any law requiring actual 
delivery by weighing, as a condition to complete the sale: Held— 
That the sale is complete from the date of the signing the act, and 
the cotton is at the risk of the purchaser from that date without 
actual delivery. Clark & Thieneman v. Norwood et al. 116. 


When goods, produce or other objects are sold in the lump, they are 
at the risk of the purchaser from the date of the sale, but when 
sold by weight or measure, they are at the risk of the seller until 
they are weighed or measured. C. C. 2233. Rhea v. Otto, 123. 


Where the vendor, in the sale of real estate, sells all the land lying 
between designated boundaries, there can be no increase or dimin- 
ution of price on account of a disagreement of measure. C. C. 
2471. . Ragan v. Gwinn, 133. 


13. Where the building committee of a corporation sell the corporate 


property to the builder, in liquidation of his claim, without special 
authority so to do, the sale will be declared null. The undertaker 
will, however, be allowed what remained unpaid on his building 
contract, and for improvements by him made; and will be charged 
the rents by him received. Church v. Duru et al. 302. 


14. Where articles of merchandise have been sold for cash and delivered, 








but not paid for, and a third party has attached them in the hands 
of the purchaser, the vendor may have the attachment set aside, 
and recover back the goods, if he make demand and identify the 
object sold within eight days from the day of delivery. ©. C. 3196. 


Burciett v. Hopson, 489, 
74 
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SALE (Continucd. ) 


15. The sale of a horse, by a person employed by the owner as groom — 


for his stable, is an absolute nullity, and the owner can reéovyer 

back his property or the value thereof, with damages from the 

purchaser. Russell v. Kunemann, 517. 
See Practice—Hart v. Alder, 301. 


SEQUESTRATION. 


1. To entitle a party to the rigorous remedy of sequestration, the affi- 
davit must state either that he has a privilege on the property, or 
that he is the owner of it. C. P. Art. 275. 
Baer c. Kopfler, 194, 
SEIZURE AND SALE. 


1. To make a valid seizure of tangible property, the sheriff must take 
actual possession of it. M Ue et al. v. Hebert et al. 58, 


tw 


. Delivery to the sheriff of property, under seizure, is necessary to 
enable him to make a valid sale. Ibid. 

. When property is seized by the sheriff, and advertised to be sold on 
a certain day, and the sale is stayed, it gives no right to a second 
seizing creditor to sell that property, disregarding the first 
seizure. A good title can only be conferred under the first seizure, 
which must be first released to enable a second seizure to become 
valid. Denton v. Woods, 356. 


we 


4. The seizing creditor can only acquire at a judicial sale the right title 
and interest of the debtor in execution—nothing more. Ibid. 


5. Where a fieri facias, under which property has been seized, is re- 
turned not satisfied before the property is sold, the proceeding un- 
der the writ will be considered to have been abandoned, and the 
seizing creditor cannot claim the benefit of any privilege which 
the seizure gave him on the fruits of the property seized. To 
enable the plaintiff to sell the property, an a'ics fieri facias must 
be issued, and a new seizure be made and new notice be given. 

Roman v. Denny et al. 521. 


6. The fruits or revenues of real estate which accrue and are separated 
and gathered from the land prior to the date of the seizure, cannot 
be sold by the sheriff in satisfaction of the writ in his hands ; only 
such fruits as are produced or gathered since the seizure was made 
inure to the benefit of the seizing creditor. C. C. 457. Ibid. 


7. Property sold under a writ of fieri facias, or by virtue of an order 
of seizure and sale, must bring two-thirds of its appraisement in 
cash, otherwise it cannot be sold. Vincent v. D’ Aubigne, 528. 


SERVITUDES. 


1. Where property leased is encumbered with a servitude, or privilege 
of a date anterior to the lease, the lessee takes the property sub- 
ject to the encumbrances; and he cannot maintain an action to 
prohibit the use of the former privileges granted on tie property. 

Taylor v. Mohan, 324. 
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SERVITUDES (Continued. ) 


2, Where a person permits the legal title to property to stand on the 
public records in the name of another, the property is liable for 
judgments and liens recorded against the apparent owner, and a 
sale made under such judgments, mortgages or liens, will confer an 
indefeasible title upon a purchaser, but a sale made under a fieri 
facias, upon a judgment rendered subsequent to the les pendzns 
created by a bona fide suit between the legal and equitable own- 
ers, to adjust their rights to the identical property confers no title 
greater than the debtor in execution had, notwithstanding the pro- 
ceeds of the adjudication are used to extinguish the liens. As liens, 
they remained such, and payment or subrogation conferred no 
title to the land. Denton v. Woods, 356. 


3. Asuit to relieve property held in common from a public servitude 
inures to the benefit of the co-proprietor, and a judgment obtained 
cannot form the basis of title against one’s co-owner, or authorize 
a party to prescribe. Ibid. 


SHERIFFS. 


1. Where the sheriff and his sureties have been made liable for acts of 
misfeasance in office, committed by the deputy, they have the 
right to proceed against that party and his sureties to recover the 
amount they have been condemned to pay the creditor on account 
of the misconduct of the deputy. Simpson v. Lewis et al; 453. 


2. It takes the same length of time to prescribe an action against the 
deputy-sheriff by the sheriff and his sureties, for misfeasance in 
office, that it does for the sheriff to prescribe against the creditor, 
viz : two years. Ibid. 


3. In a suit against the sheriff and his sureties, the deputy was called 
in warranty by the sheriff; judgment was rendered against the 
sheriff and his sureties, and against the deputy in warranty, the 
defendants appealed, but the deputy allowed the judgment in war- 
ranty to stand, without joining in the appeal: Held—That, the 
judgment of the lower Court against the deputy as warrantor was 
coram non judice in the appellate Court, and must be considered as 
res judicata against the deputy: who having specially plead it in 
his answer in the suit against him by the sheriff as res judicata, he 
asserted its validity, and cannot aver its nullity when invoked 
against him. Ibid. 


4. The sureties of the deputy are in the same attitude with their prin- 
cipal: Their obligation arises ex contractu and not ex delicto. 
Ibid. 


5. Where the sheriff omits to return the fieri facias, within the time 
fixed by law, without showing the consent of the party in whose 
favor it issued, he becomes, personally, liable for the debt, which 
may be recovered on rule after ten days’ notice. 

Taylor, Knapp & Co. v. Hancock & Co. 466. 
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SHERIFFS (Continued. ) 


6. The fact that the defendant in execution is insolvent, does not ex. 
cuse the sheriff from calling on the plaintiff to point out property, 
He might be insolvent, and still have property liable to seizure, 
Tia. 
7. Where the liability of the sheriff is prima facie shown by the return, 
it is incumbent on him to show a legal excuse for his neglect. 
; Ibid. 


SLANDER. 


See Damaces—Mallerich v. Mertz, 194. 
See Damaces—Bonnin v. Elliott, 322. 


SOVEREIGN POWER. 


1. The prohibition against the enactment of ex post facto laws, or laws 
impairing the obligations of contracts, has no application to the 
sovereign power. Wainwright y. Bridges et al. 234. 


2. The sovereign power, the paramount law, puts an end to the owner- 
ship of slaves ; but its effect is not limited to that result. It neces- 
sarily pervades the entire contract relating to such ownership, and 
annuls it throughout. Ibid. 


3. The maxim, res peri/ domino, does not apply where the thing, which 
is the object of the contract, is not destroyed, but its character 
only changed by paramount authority. Ibid. 


4, This is not a case in which the thing has perished ; but the right of 
property in all slaves is forbidden by the supreme law and public 
policy, and no obligation exists. That which is forbidden, is im- 
possible and void. The fact that the contract was made prior to 
the prohibition, and was then legal, does not relieve it from the 
effect of the prohibition ; and if it be forbidden by public policy 
and the sovereign will to make a contract, it is equally forbidden 
to enforce such a contract whenever made. 

(HoweEtt, J. concurring.) Ibid. 


5. The title to the slaves transferred by the plaintiff to the defendant was 
an incontrovertible one, sanctioned by the laws of the United States 
and of the State of Louisiana. There was no pre-existing right in 
the sovereign to annul the title for any anterior vice in it. What 


ever right the sovereign had in advance to annihilate all title to - ” 


slaves, proceeded from his will or caprice. 
(Iusuey, J. dissenting. ) Ibid. 


6. The maxim of the Roman law, ‘‘res perii d mino,” applies not only 
to cases where there is an actual perishing of the physical thing or 
entity. but to those cases also where the inallerably permanent 
change in the s/atus of the object of a sale, destroys and annihi- 
lates it us ) r»perty. Tod. 
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yOVEREIGN POWER ( Continued.) 


The abolition of slavery is an inalierably permanent withdrawal of 
that species of property from commerce. Therefore, by the abo- 
lition of slavery, siaves have perished as property, as completely 
and to all intents and purposes, as if they had been overcome by 
death. hid. 


. The act of the sovereign inhibiting slavery was, therefore, a fortuit- 


ous event or vis major, for which the vendor is not responsible, and 
the fact that the property sold was au ‘‘ African slave” does not 
make the case an exceptional one, so as to exclude it from the rules 
of warranty applicable to sales of property generally. Ibid. 


. It is an attribute of sovereignty to authorize the issue of money, 


and to legalize its circulation as a medium of exchange. 
McCracken v. Poole, 359. 


By Article 1, 2 10, of the Constitution of the United States, no State 
is permitted to coin money or emit bills of credit. Ibid. 


What one State is prohibited from doing, by the express language 
of the Constitution, cannot be legally performed by any combina- 
tion of States. Ibid. 


The late so-called Confederate States never reached the dignity of a 
de facto government, and, consequently, were without the legal 
right to coin money or emit bills of credit, or authorize their cir- 
culation as a medium of exchange. Ibid. 


The act of the sovereign power of the nation abolishing slavery an- 
nulled all contracts made in relation to the traffic in slaves, and the 
Courts are without power to enforce them. 

Gremillon v. Crousillac et al. 377. 


The doctrine in the case of Wainwright, Adm’r, v. Bridges, re- 
affirmed. Ibid. 


The doctrine in the case of Wainwright, Adm’r, v. Bridges, re- 
affirmed. Posey v. Martingley et al. 384. 


Plaintiff deposited moneys in the Bank of Louisiana. The bank 
and all its assets were afterwards seized, and taken possession of 
by order of the Commanding General of the United States Army; 
all the assets were turned over by the directors of the bank, includ- 
ing the deposit, to the quartermaster of the department. Plaintiff, 
a depositor, brings suit against the bank for the amount of the 
deposits still to his credit. The bank sets up in defence that these 
deposits have been seized and taken possession of by order of the 
Commanding General, and the bank is not again liable for their 
payment : Held—That the bank, having paid out all these deposits 
under an authority they had no right to question nor power to’ re- 
ist, they are no longer liable to pay them to the depositors ; that 
obedience to the military order was full protection to the bank. 

Mandeville & Montgomery v. Bank of Louisiana, 392. 
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SOVEREIGN POWER ( Continued. ) 


17. The power of Congress to regulate commerce with foreign nations, 
and the States of the Union is complete in itself, and has no limit. 
ations, other than are presented by the Constitution. 

S.ale v. Kennedy & Co. 397, — 

18. Under the 2d clause of the 10th section of the 1st Article of the Fed. 
eral Constitution, the States are without power to impose any duty 
or tax upon any property imported into their territorial limits, 
while the imported articles remain the property of the person 
sending them there for sale, or while it remains in its original form 


or packag«s. Thid, ° 


STAMPS, REVENUE 


1. The absence of the requisite United States internal revenue stamps 
on letters of administration, and the papers in the proceeding for 
the appointment of the administrator, is fatal to his appointment, 

Blake v. Hail, 49, 


2. The Supreme Court will not presume that the District Court received 
documents in evidence without the proper United States revenue 
stamps. Towne v. Bossier, 162. 


3. An entry made by the clerk of the District Court in the margin of 
the record of appeal, opposite the copy of note sued on, stated 
that: ‘‘ No stamps as required by law, annexed or attached to this 
note,” is not evidence that the note was received by the lower Court 
without the proper revenue stamps. Stark v. Bossier, 179. 


4, Obligations, executed prior to the first of October, 1862, need no 
internal revenue stamp to give them validity. 
Bayly v. McKnight, 321. 


STEAMBOATS. 


1. Where a steamboat or other vessel arrives ata port with freight con- 
signed to different parties residing there, a delivery of the goods 
on the wharf to the agent of the consignee, or some person autho- 
rized to receive them must be made, or some act must be done which 
is equivalent to delivery, in order to relieve the owners of vessels 
from responsibility. To constitute a delivery, there must be a no- 
tice given to the consignee, and a reasonable time given him to 
make the necessary preparations to receive the goods. 

Kennedy & Co. v. Roman et al. 519. 


Sre Contracts—Benton v. Hope & Tally, 463. 
Sere Damaces—Kellogg v. Steamboat T. D. Hine, 304. 


SUBROGATION. 


1. Defendant executed two promissory notes for $4,000 each, dated 
February, 1860, secured by special mortgage on real estate in 
Shreveport; W. A. Violett & Co. of New Orleans, afterwards be- 
came the holders of these notes. Inthe month of December, 186, 
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SUBROGATION ( Continued.) 


defendant (lrew two drafts, for the amount of the two notes and inter- 
est in favor of W. A. Violett & Co., on Messrs. Levy & Dieter, with 
stipulation in the drafts, that on payment they would become sub- 
rogated to all the rights and privileges of W. A. Violett & Co. to 
the two mortgage notes held by them. The drafts were accepted 
and paid at the time fixed, 18th of March, 1866, and the mortgage 
notes delivered tothem: Held—That by the holders of the notes, 
W. A. Violett & Co., endorsing on the back ‘‘ received payment as 
stated,” they adopted all the conditions in the drafts, as much as 
if they had repeated the expression of subrogation in the receipt, 
and that a complete subrogation took place at the time of payment. 
Lery & Lieter v. Laer, 468. 





4 SUCCESSIONS. 

1. The action of separation of the patrimony of the deceased from that 
of the heirs, is prescribed in three months from the date of the 
express or tacit acceptance of the heirs. C. C., Art. 1409. 

White et al. v. Blanchard et al. 59. 


2. Article 1005 of the Civil Code is in harmony with the articles thereof 
specially applicable to the payment of the debts of the succession. 
The remedy awarded by the former Article lasts as long as does the 

' action for the separation of patrimony, and no longer. Ibid. 


3. Plaintiffs being mere ordinary creditors of the succession, their ac- 
tion is a personal one against each one of the heirs, to recover from 
him his virile share of his ancestor’s debt, and plaintiffs have no 
legal right to stay, by injunction, the defendant’s order of seizure 
and sale. Even privilege or mortgage creditors cannot arrest exe- 
cution, but must resort to the remedy by third opposition, to stay 
the proceeds of sale in the sheriff's hands until the conflicting 
rights of preference to the fund can be determined. Ibia. 


4. By the death of a creditor, his universal legatee, who is one of the 
forced heirs, becomes a creditor in his stead. 
Succession of Vick, 75. 


5. The husband’s separate property, being adjudicated to the widow as 
a part of the community, the subsequent creditors of the widow 

’ cannot treat the adjudication as an absolute nullity. 

Fendler v. Daigre, 190. 


6. Heirs entitled only to the residuum of a succession, should not in- 
terfere to take property out of the hands of the administrator until 
{ the debts and charges of the succession are paid, and the final ac- 
j count of the administrator homologated. 
“ Smith v. Westholtz, 293. 

7. Subjects of Bavaria are exempt by the consular convention, entered 
into between the United States and that kingdom on the 21st of 
January, 1845, from the tax of ten per cent. on successions in this 
State, going in wuole or in part to persons not being domiciliated 
in this State, and not being citizens of any other State or territory 
of this Union. Succession of Crusius, 369. 


—_— 
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8. The heirs of the deceased become seized of the property of their 
ancestor at the moment of his decease. The surviving widow jg 
seized of one-half of the community property, and the heirs of the 
other. Ware et al. v. Jones, 428: 


9. The title so vested continues in them, subject to be divested at any 
time by the creditors themselves, or by the administrator for them, 
The widow and heirs take the estate absolutely, subject to the 
debts and charges against it; and all ihat is meant by residuary 
rights is, that the property is thus incumbcred. Ibid. 


10. Where the widow and heirs of a deceased party bring suit against a 
third party in possession for property belonging to them, the third 
possessor cannot require them to show affirmatively that the ad. 

3 ministration is closed before they can recover. Ibid. 


11. A third possessor cannot set up that there are creditors holding 
claims against the property in his possession to defeat the heirs; 
only the creditors, themselves, or the administrator for them, can 
make such defence. Ibid. 


12. Where a succession of the wife has been regularly opened and ad- 
ministered, and a tableau of distribution among the creditors and 
heirs has been filed and homologated, the heirs can only claim the 
residue after deducting the amount of the succession liabilities and 
expenses incurred in the administration. 

Succession of Bachemin, 488. 


13. If the heirs have a judgment for their paraphernal rights against 
the estate of their deceased mother, such judgment is subject toa 
reduction to the extent of the legitimate charges against the sue- 
cession; and the administrator cannot be required to pay more. 

Ibid. 


SreE Pracrice—Guion v. Guion, $1. 


TAXES—TAX SALES. 


1. Where the city assessor for the city of New Orleans has placed an 
over valuation on property, thereby causing an increase on the 
taxes thereon, and the board of assessors fail or refuse to make the 
reduction in the valuation, the party aggrieved may recover, by 
suit in the civil courts, from the city, the amount that he has been 
compelled to pay, on account of the over valuation of the assess- 
ment. James v. New Orleans, 109. 


2. Claimants of land under tax sales are held rigidly to show that all 
the requirements of law have been fully complied with. It is in- 
cumbent on them to produce the assessment, and show its legality. 

P Brady v. Offutt et al. 184. 


3. A person may be compelled to pay a license tax in any parish where 
he is carrying on a profession or calling, whether it be his domicile 
or not, unless he can show payment in the parish of his domicile, 

Capella vy. Carridine, 305, 
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TAXES—TAX SALES (C ntinned.) 


4. Aperson cannot be subjected to pay a license tax under the law of 
March 15th, 1865, on account of acts done before the passage of 
the law. Ibid. 


5. The State of Louisiana cannot tax property brought here from other 
States of the Union, for sale or reshipment, until it has been mixed 
with and forms a part of the common mass of the property of the 
State. State v. Kennedy & Co., 397. 


6. An agent or commission merchant domiciliated in this State, receiv- 
ing property on consignment from another State for sale on com- 
mission, cannot be taxed on the amount of the gross sales made of 
the goods in their original form or packages, where he accounts to 
the owner {a non-resident) for the price obtained, less his commis- 
sions for making the sale. Ibid. 


SEE Curator ap Hoc—Gernon v. Handlin, 25. 


TUTOLKS AND TUTORSHIP. 


1. The under-tutor is not personally liable for expenses of litigation 
in a suit brought by him for the removal of the tutor, and in pro- 
ceedings on opposition to the tutor’s account of administration, 
unless he acted in bad faith. Failure does not of itself prove bad 
faith. The fees of counsel in such cases do not depend on success, 
and are to be paid by the estate of the minor. 

Lacey v. Lanaux, 153. 


2. The prescription of four years, established by Art. 356 of the Civil 
Code, does not apply where the minor, after he has obtained his 
majority, has made a settlement with his tutor, and taken the pro- 
missory notes of the tutor in liquidation of his indebtedness. 

Perret v. Roussel, 174. 

3. The legal mortgage in favor of minors upon the property of their 
tutors, created by Article 3282 of the Civil Code, is assignable, but 
it cannot be extended so as to cover the expansion of the debt by 
the addition of the interest stipulated in consideration of an ex- 
tension of time. Ibid. 


4. Where the executor of a deceased tutor, under the order of the 
Court, files an account of the tutorship, he must show that the 
estate of the minor has been managed with a scrupulous regard for 
his interests. The casualty, by which the litigants have been de- 
prived of written evidence, does not dispense them from the neces- 
sity of supplying it, as far as possible, by secondary evidence. 

Succession of Peniston, 277. 

5. It is the settled jurisprudence of this State, that a tutor of minor 
children is competent in that capacity to administer the succession 
of the deceased, so long as not opposed by the creditors. 

Vincent v. D’ Aubigné, 528. 
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WARRANTY. 


1. 
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The exhibition of a sample implies a warranty that the thing sold by 


it shall be, in some measure, in conformity to it. 
Hall, Kemp & Co. v. Plassan, 11, 


The sample is a tacit representation of the quality of the merchap. 
dise sold, and except where the warranty is clearly and explicitly ’ 
excepted by the vendor, he must deliver the article in a conditiog 
equal to that of the sample. Ibid, 

. Where merchandise is sold by a sample, the extent of the warranty 
is limited to the condition of the article sold at the time of the 
sale. Ibid. 

The warrantor cannot be condemned to pay more than the price re. 
covered by him, no damages being proved. 


Sullivan v. Goldman, 12. 


Plaintiff warranted defendant against eviction of the slaves, by any 
right existing previous to the sale. The right of the sovereign to 
evict the subject of his property, is not to be disputed. That right 
ecisted before the sale of the slaves, and was since enforced. Plain- 
tiff is, therefore, concluded by his warranty. Had there been no 
warranty in the sale, he would have been entitled to recover. 

(Hyman, C. J., concurring.) Wainwright v. Bridges et al. 234. 


6. It matters not whether slavery was introduced by express law or 


otherwise, if it have the authority of law, and by. our law slaves, eo 
nomine, were classed as things with every other species of corporeal 
objects. They were property in the strictest sense of the term. 
They were deemed so to be by the Constitution of the United 
States, up to the time when, by an amendment to that instrument, 
slavery was abolished. They were introduced into Louisiana as 
property, by the treaty of cession of 1803, and the laws of the 
United States and of the State of Louisiana recognized slaves as 
property, until the time of the rebellion. Hence, it cannot be 
controverted, that when the sale by plaintiff to defendant was 
passed, it embraced erery element of a legal contract. The question, 
therefore, is purely one of warranty. Ibid. 


7. Warranty, under our law, in contracts of sale, exists in all cases 


where the loss of, or eviction from, the thing sold is imputable to 

the vendor, or to the imperfection of his title, and not where the 

loss or eviction proceeds from some unforeseen, fortuitous event, 

beyond the control of the vendor. Ibid. 
(Iustey, J., dissenting.) 


WILLS. 


1. The testator, Asa H. Mitchell, in his last will bequeathed to his 
executors certain slaves in drust, for the purpose that they should 
pay over to his mother annually, during her lifetime, the net in- 
come and revenues of said slaves, and after her death to convey 
them, with their natural increase, if any, to her children, per 
stirpes, in full warranty: Held—That such a disposition is repro- 
Whitehead et al. v. Watson et al. 68. 


bated by our Code. 
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WITNESS. 

1. Where one party leases a livery stuble and premises to two parties 
; in partnership, and one of the lessees purchases the interest of the 
other, and gives a warranty against all liability, and the lessor re- 
cognizes the sale and release of one of the lessees by the other, by 
receiving the rent and giving him written notice that his lease will 
terminate at a certain date, the lessee who has been released is a 


competent witness to testify in a suit for damages between the les- 
sor and lessee. Crane v. Harris, 114. 


2. In acriminal prosecut.on, where a witness has been examined by 
the Scate, and consigned to the defendant, he can only be re-exam- 
ined by the State for the purpose of explaining any facts which 
may come out on the cross-examination, and must be confined ex- 
clusively to the cross-examination. State v. Denis, 119. 


3. The law has fixed no qualification of age, as to the competency to 
testify in criminal matters. The competency of a witness as to age, 
depends on his intelligence, judgment, capacity and understand- 
ing, all of which must be left to the discretion of the Judge and 
the jury. Ibid. 





